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[in the court of arbitration.] 

BRAYSHAY (INSPECTOR OE AWARDS) 
WELLINGTON HARBOUR BOARD, 

Court of Arbitration. 1960. September 11 ; October 31. Tyndall, J. 

Annual Holidays — Worker taking Whole of Annual Holiday before Conclusion of 
Qualifying Period— Worker voluntarily terminating Employnent before Com- 
pletion of That Period — Tacit Undertaking on WorkePs Part to complete Year 
of Qualifying Service — Emjdoyer’s Right to deduct Proportionate Part of Holiday 
Pay from Pay before Worker's Termination of Service — Annual Holidays Act, 
19U, s, 3. 

Section 3 of tlio Annual Holidays Act, 1944, contemplates continuity of 
employment with one employer throughout the full year of qualifying .service ; 
and the employer, when agreeing to the taking of a holiday wdiolly iix advance 
under the provisions of s. 3 (2), is justified m treating the completion of the 
year’s service as an implied condition ujjon which he is entitled to roly before 
concurring in the proposal. 

A worker was employed by tlie defendant Board as a hydraulic crane 
driver, and, for the puirposes of the Annual Holidays Act, 1944, his qualifying 
year of service was to end on October 9, 1949. He took the whole of his two 
weeks’ annual holiday in advance during the fortnight coimneneing March 21, 
1949, and was paid two weeks’ ordmary pay before the commencement of 
that holiday. On June 16, 1949, ho voluntarily terminated his employment. 
At the end of the last complete pay period before that date, the Board de- 
ducted the sum of £5 2s. Id. from moneys then due to the worker, and the 
justification for such deduction was claimed to be the fact that the worker 
had failed to complete his year of qualifying service for an annual holiday 
to the extent of 115 days (the period from June 16, 1949, to October 9, 1949). 

The Inspector of Awards claimed to recover to the use of the worker 
the sum of £5 2s. Id. It was common ground that the tei'ms of the worker’s 
contract of service included the following : 

(a) Subject to agreement between the employer aird worker, the taking 
of annual leave in advance of the date of comiiiletion of the qualifying year of 
service. 

{h) The payment in advance of the worker’s ordmary i^ay for the period 
of such annual holiday. 

(c) A right on the j)art of the employer to make a deduction from the wages 
of the worker who has taken his annual holiday in advance in the event of 
termination of the contract of service before the date of completion of the 
qualifying year of service. 

Clause 6 of the Now Zealtmd Harbour Boards’ Emp)loye 0 s’ Award, 1949, 
provided as follows : 

“ 6. (a) Except where otherwise provided, workers shall, after the 
“ completion of each year of service, bo entitled to two weeks’ holiday' on 
“ ordinary pay. 

“ In the case of shifb-AVOrkers and workers who are required to work 
“ on Saturdays or Sundays at less than the penalty rates specified in els. 4 (1) 
“ and 5 (c), tliree weeks’ holiday on ordinary pay shall be allowed. 

“ (b) In the event of any of the holidays specified in cl. 5 (b) hei^eof 
“ occurring during the period of the annual holidays, such day or days 
“ shall be added to the annual holiday. 

“ (c) Should any worker be discharged or leave the service before his 
“ annual holidays are due, he shall be entitled to a holiday payment on a 
“ pro rata basis of the service rendered in that year. 

“ (d) The annual holidays shall, as far as practicable, be aorairged to 
“be taken between September 1 and May 31 in each year. Workers 
“ shall be given at least fomteon days’ notice prior to the date of gomg 
“on annual holiday.” 
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The worlcor’t! orclm;».ry for flio two wooks ditcing which he took his 
anrivial iioliiliW iinumiitcd to ;t!li 4s. ; an<l fciio ilotluction ot io ds. Id. repre- 
seiitod .1 l.'i/Hliotiis of that siiin. 

Held, 1. Tliat this profusion in tho couti'act of service iuipositig uitou the 
worker tiio ol)ligatioii to nuiko a reiiind in certain circimistancos was not, 
for tlio pnrj)u,seB of s. lad ol t.lic i .\'.li!st'riis,l t.'oaciUation ;vnd. Arbit.ratioii Act, 
1D25, incon.sisUMit whii ihc for tiu' reason that the award \ras silent 

on the question of taking aonued holidays in ails itnco and in regard to tloduc- 
tions from wages. 

2. That, wiiilo s. h of lim Aninu!,! Holidays Act, 1!)44, w'as the appropriate 
section for the jiui'pose.s of n. 7 (1) in considering whether the worker was 
eatitlod under his contrc.ct of servico (as deemed to be inodifioil by the award) 
to a total lionefit tliat was more fa\-or!rals!(‘ to tho worker than the i.otal benetit 
provided by the Annual Holidats Pa-t, II)} !, tliis ease could bo determiuod 
without deciding whetiu'r or not s. 2 ap'iilicd. 

Av.fitraMun Muindl 1 roekhnl Society v. Hvunti {|1!)4S| tl.L.R. 

Leonardo . Acitckkind Klcetric-'pirmr Boiird ((Ihob) 7 N.Z.lj.C.hi4. 219), 
and Hmmm Dcvonpoii Sie.iim Ferry (Jo., Ltd. ([lUoOj N.Z.Ij.R. 
o7:i) rtdbrrod to. 

3. That, if a. 3 of tho Annual lioUdays Act. 1944, did not apply, the con- 
tract of service oporatotl, and a do>im-tion from wagos was allow'able as a set- 
off against portion of a payment made in advaiu'e in respect of an annual 
holiday to which tiro worker had not hocome fully ontified ; and s. S of the 
Wages Protection and Contractoivs’ Lion.s Act, 19:;!), had no bearing on the 
issue. 

4. That, upon the assumption that s. 3 of t lie Annual Holidays Act, 1944, 
applied to the worker, the onipioycr. wh.oa u,gioein,g to tire taking of a holiday 
wholly in advanc'e under the proviso to s. ‘.1 (2), was jvistified in treating the com- 
pletion of a year’s service as iin inqiiiod condition on which he was entitled 
to rely before concurring in tiio proposal. 

5. That the steps taken by the Board to adjust the financial position 
botw'een it and the worker w'-ere permussible, as there was nothing in tlie 
Aimual Holidays Act, 1944, or in tlie awa/rd to prohibit such a course; and 
that the manner in which tho adjustment wtvs made was reasonable and equit- 
able. 


ACTION by the Inspector of Awards claiming to recover to the use of 
E. G. Wakefield the sum of £5 2s. Id. from the ’Wellington Harbour 
Board. The facts were not in dispute. 

For some ajipreoiable time before June 16, 1949, Wakefield was 
employed by the defendant Board as a hydraulic crane driver. For the 5 
pmposes of the Annual Holidays Act, 1944, his qualifying year of 
service was to end on October 9, 1949. 

By agreement between the worker and the employer, pursuant either 
to the proviso to subs. 2 of s. 3 of the Annual Holidays Act, 1944, or to 
a condition of the contract of service, the worker took the whole of his 10 
two weeks’ annual holiday in advance during the fortnight commencing 
Mai'ch 21, 1949. The employer x^aid the worker two weeks’ ordinary 
pay before the commencement of the holiday. The worker voluntarily 
termmated his employment on June 16, 1949. 

From moneys due to the worker (a sum of £30 10s. lid., which 15 
included arrears of back pay and pajanent for overtime as well as 
ordinary pay) at the end of the last complete pay period before June 16 
{the period from May 30, 1949, to June 12, 1949), the employer deducted 
the sura of £5 2s. Id, In making the deduction, tlie employer followed 
a practice which had been in vogue for a long period, extending back 20 
to a date well before the date of the passmg of the Annual Holidays 
Act, 1944, the practice being well known to the worker and his fellow- 
Avorkers, 
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COURT OF ARBITRATION. 


(:r. F. Grieve, for the plaintiff. 

J. F. B. Stevenson, for the defendant. 

Ciir. adv. vulL 


The judgment of the Court was deliTcred by 

5 Tyndall, J. The Justification for the deduction is claimed to be 
the fact that the worker failed to complete his year of qualifying service 
for annual holida_y to the extent of 115 daj’s (the period from June 16, 
1949, to October 9, 1949). 

The New Zealand Harbour Boards’ Employees’ Award, 1949 {49 
10 Book of Awards, 883), made on May 2, 1949, provided for increases in 
pay retrospective in opei-ation to December 3, 1948. The worker’s 
ordinary pay for the twai Aveeks during Avhich he tool?; his annual holiday 
amounted to £16 4s. The deduction of £5 2s. Id. represents 115/365ths 
of £16 4s. The right of the employer to make this deduction is 
15 challenged liy the Inspector of AAAiirds. 

The Court Avas informed that tlie action is in the nature of a test case, 
and is of some inqiortancty for the reason that tlie ]Aracti(„(e which has 
been followed in tlie past by the Wellington Harbour Board is folloAA^ed 
by a numb'''r (^f other large corporations. 

20 The foiloAA-ing matters requhe consideration : 

(i) Certain terms and conditions of the contract of serAUce betAveen 
the A\orker and the employer Avhich are rek-vant to the issue. 

(ii) The provisions of cl. 6 of the New Zealand Harbour Boards’ 
Employees’ Arvard, 1949. 

25 (iii) The provisions of ss. 3, 4, and 7 (1) of the Annual Holidays 
Act, 1944. 

(iv) The provisions of ss. 8 and 19 (4) of the Wages Protection and 
Contractors’ Liens Act, 1939. 

(v) The provisions of ss. 150 and 152 of the Industrial Conciliation 
30 and Arbitration Act, 1925. 

It is common ground that the terms of the contract of service 
established by accepted practice between the Harbour Board and its 
employees over a number of years included the folloAving ; 

(a) Subject to agreement between the employer and wmrker, the taking of 
35 annual lea\'6 in advance of the date of completion of the qualifying year of service. 

{h) The payment in advance of the worker’s ordinaiy pay for the j)eriod of such 
annual holidays. 

(c) A right on tlie part of the employer to make a deduction from the wages 
of the worker w'ho has taken his annual holiday in advance in the OA^nt of termina- 
40 tion of the contract of service before the date of completion of the qualifying year 
of sei’A'ice. 

Clause 6 of the atvard reads as foiloAA’s : 

(a) Except where otherwise provided, workers shall, after the completion of 
each year of service, be entitled to two AA'eeks’ holiday on ordinary pay. 

45 In the case of shift-workers and workers Avdio are required to woidc on Satm’days 
or Sundays at less than the penalty rates specified in els. 4 (1) and 5 (c), three weeks’ 
holiday on ordinary pay shall be allowed. 

{b) In the event of any of the holidays specified in cl. 5 (h) hereof occurring 
during the period of the annual holidays, such day or days shall be added to the 
5Q annual holiday. 

(c) Should any worker be discharged or leave the serAuce before his aimual 
holidays are diie, ho shall be entitled to a holiday payment on a, pro rata basis of 
the service rendered in that year. 

(d) The annual holidays shall, as far as practicable, be arranged to be taken 
65 between Sexjtember 1 and May .31 in each year. Workers shalTbe given at least 

fourteen days’ notice inior to the date of going on annual holiday. 
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Sections 3, 4, and 7 (1) of the Annual Holidays Act, 1944, are as 
follow : 

3. (1) Except as otherwise provided in this Act, every worker shall at the 

end of each year of his employinezrt by airy employer become entitled to an annual 
holiday of two weeks on ordinary pay. 5 

( 2 ) Wdrere a worker employed by any employer becomes entitled to an annual 
holiday under this section, the employer shall allow the holiday to the worker 
within six months after he has become entitled to it : 

Provided that if the worker arrd the employer so agree the holiday may be 
taken m two periods of one week each and the holiday or any such part thereof 10 
may be taken wholly or partly in advance, before the worker has become entitled 
to the holiday as aforesaid. 

(2a) In the absence of anj'' agreement by tlie worker to the contrary, the 
employer shall give to the -worker not less than seven days’ notice of the date on 
which the workH is to begin any annual holiday or any part thereof, and shall 15 
before that date pay to the worker his ordinary pay for the period of the holiday 
or part thereof, as the case may be. 

(3) If the employment of the worker is terminated before any annual holiday 
to which he is entitled has been allowed to him, the employer shall be deemed to 
have allowed the holiday to the worker from the date of the termination of the 20 
employment and shall forthwith jiay to the worker, in addition to all other amounts 
due to him, his ordinary pay for the period of tliat annual holiday. 

(4) Where any special holiday for which the worker is entitled to payment 
under any Act, award, or agreement or under his contract of service (or, as the case 
may be, for which he would have been so entitled to payment if his employment 25 
had not been terminated) occurs during the period of any annual holiday allowed 

or deemed to have been allowed to any worker under this section, the period of the 
annual holiday shall be deemed to he increased by one day in resi>ect of that special 
holiday. 

4. (1) This section applies with respect to every period of employment of a 30 
worker by any employer which is less than one year, computed from the date of 
the commencement of the employment as determined under section eight of this 
Act or (where the worker has during the employment become entitled to any annual 
holiday or holidays under section tlmee of this Act) computed from the date on 
which be became entitled to that annual holiday or to the last annual holiday, 35 
as the case may be; 

Provided that this section shall not apply to any period of employment to 
which section five of this Act applies. 

(2) Except as otherwise provided in this Act, where the employment of any 
worker by any employer is terminated at the end of a period of employment to which 40 
this section applies, the employer shall forthwith pay to the worker, in addition to 
all other amounts due to him, an amount equal to one twenty-fifth of his ordinary 
pay for that period of emplojunont. 

7. (1) The followmg provisions shall apply in every case where provision is 
made by or under any Act other than this Act or by any award, agreement, or 45 
contract of service for annual holidays or annual leave for any worker : — 

(а) Where the worker is entitled under any such provision to any benefit 

that is more favourable to the worker thaxr the benefits provided by 
section three or section four or section five of this Act, as the case may 
be, that section shall not apply to the worker: 50 

( б ) Where any such provision is not more favourable to the worker than 

section three or section four' or section five of this Act, as the case may 
be, that section shall apply to the worker, and no benefit shall be alio wed 
to the worker tmder that provision after the commencement of this 
Act, and any benefit allowed to the worker under that provision before 55 
the commencement of this Act but after the thirty-first day of December, 
nineteen hundred and forty-tlmeo, shall be deemed to have been allowed 
under section three or section four or section five of this Act, as the 
case may be, and the benefit to which the worker is entitled under that 
section shall be reduced accordingly. 0 Q 

Sections 8 and 19 (4) of the Wages Protection and Contractors’ Liens 
Act, 1939, read as follows : 
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8. The entire amount of the wages earned by or payable to any worker shall be 
actually paid to him in money, and not otherwise, and every -worker shall bo entitled 
to recover from his employer in any Court of competent jurisdiction so much of the 
wages earned by the -worker as has not been actually paid to him by his employer 
O in money. 

19. (4) N othing in this Part of this Act shall be construed to prevent the making 
of, or to render invalid, any provision in any award or industrial agreement under 
the Industrial Conciliation and Arbitration Act, 1925. 

Sections 150 and 152 of the Industrial Concib'ation and Arbitration 
10 Act, 1925, provide as follows : 

150. No award of the Court shall contain any provision that is inconsistent 
with any statute which makes special provision for any of the matters before the 
Court. 

152. Every award or industrial agreement shall prevail over any contract 
15 of service or apprenticeship in force on the coming into operation of the award or 
industrial agreement, so far as there is any inconsistency between the award or 
industrial agreement and the contract ; and the contract shall thereafter he con- 
strued and have effect as if the same had been modified, so far as necessary, in 
order to conform to the award or industrial agreement. 

20 Mr. Grieve, for the plaintiff, submitted that s. 3 of the Annual 
Holidays Act, 1944, is not less favourable to the worker concerned than 
the award or the contract of service, and, consequently, by virtue of 
s. 7 (1), the conditions appertaining to the annual holiday of the worker 
are determined by s. 3 of the statute, and not by either the award or the 
25 contract of service. 

He contended that the employer and worker agreed to the annual 
holiday's being taken wholly in advance in accordance with the proviso 
to s, 3 (2) of the Act, and that the worker was paid his ordinary pay for 
two weeks, as directed by s. 3 (2 a). 

30 The worker thus having been paid in full for the annual holiday period, 
the employer had no right to attempt later to bring the worker within the 
provisions of s. 4, dealing with proportionate payment. Mr. Grieve 
claimed that, if an emploj'-er agrees with a worker that the amiual 
holiday is to be taken w'hoily in advance, the employer (in the absence 
35 of any agreement by the worker to the contrary) has to pay the worker 
ordinary pay for the period of the holiday, and that is the end of it. 

He submitted finally that the Act did not contemplate that a worker 
should receive less than a week’s wages for each week from the beginning 
of his employment to the termination of his employment, and that there 
40 was no authority under either the Act or the award entitling the employer 
to make a deduction from the wages earned by the worker in the last 
complete pay period before the termination of the employment. 

It was contended by Mr. Stevenson, on behalf of the employer, that 
the deduction of £5 2s. Id. from the wages of the worker was made under 
45 the authority of the special condition of the contract of service quoted 
above (para, (c)), and, in any case, was in accordance with natmal justice 
and equity. It was also contended that, M'hen the worker took his 
annual holiday in advance and accepted his pay for the period of such 
holiday, there was established on his part a tacit undertaking to continue 
50 his employment until the year of qualifying service was completed, and 
that, if and when the undertaking was not kept, the employer was 
entitled under common law to make a deduction from wages propor- 
tionate to the deficiency in the period of qualifying service. 

Mr. Stevenson submitted further that the interpretation advocated 
55 by the plaintiff led to anomalies, absurdities, and injustice. 

The construction to be placed upon s. 7 (1) of the Aimual Holidays 
Act, 1944, has been discussed in Amtralian Mutwil Provident Society 
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V. Evans ([1948] GX.R. 531), in Leoriard v. Auckland Electric-power 
Board {(1950) 7 N.Z.L.G.R. 219), and in Hanson v, Devonport Steam Ferry 
Co., Lid. ([1950] N.Z.L.R. 573). 

In Evans's case ([1948] G.L.R. 531), Cornish, J., commented as 
follows : “ There may, of course, be cases in w'hich the provision in the 6 
“ Annual Holidays Act, 1944, for a fortnight’s holiday with pay is not 
“ applicable, for the reason that provision is otherwise made (as by 
“ contract or award) for an annual holiday for the agent, and the latter 
” is entitled under such provision ‘ to any benefit that is more favourable 
“ ‘ to the >vorker than the benefits provided ’ by the relevant sections 10 
“ of the Act. Mr. Watson contends that the present case is an instance 
“ of such exclusion of the Act. He laid stress on the expression ' any 
“ ‘ benefit ’ ; and contended that if there was to be found in the holiday 
“ context of the contract or award any individual element of advantage 
“ that was more favomable to the wnrker than the benefits (note the 15 
“ plural) conferred by the Act, the Act did not apply. There may be— 
“and I think are — in the a\vard under consideration particular 
“ ingredients of superior advantage to the worker, but I think that they 
“ can have the effect of ousting the Act only if they exceed in value 
“ the totality of the benefits conferred by the Act ” {ibid., 531). 20 

In Lemmrd's case ((1950) 7 N.Z.L.G.R. 219), Smith, J., said : “ The 
“ words ‘ the benefits provided by section three or section four or section 
“ ‘ five ’ must be read to mean, I think, ‘ the benefit provided by section 
“ ‘ three or the benefit provided by section four or the benefit provided 
“ ‘ by section five.’ Comparison is to be made between the total benefit 25 
“ provided under the contract of service, or the award, and the total 
“ benefit provided by s. 3 or by s. 4 or by s. 6, as the case may be ” 
[ibid., 248). 

With respect, we agree with these conclusions. Great difficulty, 
however, is encountered when it comes to applying the section. , 30 

In the present case, we have a contract of service with special 
conditions relating to the taking of annual holidays in advance, including 
(in effect) an obligation upon the worker to make a refund to the 
employer in certain circumstances. Then we have an award in which 
there is no direct reference to the taking of annual holidays in advance, 36 
although the effective operation of cl. 6 {d) of the award no doubt in 
practice can be expected, in a certain proportion of cases, to involve 
such action. 

So far as there is any inconsistency between the award and the 
contract of service, the latter, under s. 152 of the Industrial Conciliation 40 
and Arbitration Act, 1925, must be construed as if it had been modified, 

SO' far as necessary, in order to conform to the award. The question 
arises whether the provision in the contract of service imposing upon 
the worker the obligation to make a refund in certain circumstances 
is inconsistent with the award. We do not think it is, for the reasons 45 
that the award is silent on the question of annual holidays in advance 
and that it is also silent in regard to deductions from wages. 

We are now called upon to consider whether the worker is entitled 
under his contract of service (as deemed to be modified by the award) 
to a total benefit that is more favourable to the worker than the total 50 
benefit provided by the appropriate section of the Annual Holidays 
Act, 1944. We are of the opinion that, for the purposes of the present 
case, the appropriate section of the Act is s. 3, and that ss. 4 and 5 can 
be ignored. 
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We find it very difficult to arrive at a satisfying conclusion as to 
wliicli set of conditions is more favourable to the u-orker. Clause 6 (d) 
of the award, for example, contains ingredients of a more favourable 
character to the worker than the Act — namely, the direction that annual 
6 holidaj^s shall, as far as practicable, be arranged to be taken in the non- 
winter months, and the unconditional prescription of a minimum of 
fourteen days’ notice to the worker as compared with a conditional 
minimum of seven days under subs. 2a. 

It does seem to us, however, that this case can be deteimined without 
10 deciding whether or not s. 3 of the Act applies. If s. 3 does not apply, 
then the contract of service operates, and a deduction from wages is 
allorvable as a set-off against portion of a payment made in advance in 
respect of an annual holiday to which the worker has never become 
fully entitled. We do not think that s. 8 of the Wages Protection and 
15 Contractors’ Liens Act, 1939, has any bearing on the issue, as we are 
merely in the process of determining what amount of wages is payable 
to the worker. At this stage, it should be observed that s. 6 of the 
Annual Holidays Act, 1944, declares that all moneys payable by an 
employer to any worker under the Act shall be deemed to be salary or 
20 usages earned by the worker. 

We now proceed to examine the position upon the assumption that 
s. 3 of the Annual Holidays Act, 1944, applies to the worker. It appears 
to us that s. 3 contemplates continuity of employment with the one 
employer throughout the full year of qualifying service, and that the 
25 employer, when agreeing to the taking of a holiday wholly in advance 
under the proviso to s. 3 (2), is justified in treating the completion of 
the year’s service as an implied condition upon which he is entitled 
to rely before concurring in the proposal. Otherwise, the proviso is in 
the nature of a trap for the employer, and we hesitate to think that the 
30 Legislature intended such to be the case. We consider that, if there 
were no such implied condition, agreements would seldom (if ever) be 
entered into, and the objects of the section wmuld not be fully achieved. 
We do not think that such a state of affairs would be in the best 
interests of workers or employers in general, or in the best in- 
35 terests of the public. It is also difficult to conceive that the Legis- 
lature intended that the door should be left wdde open to allow a 
worker, without any consequential financial adjustment, to take his 
annual holiday on pay in advance, then to resign, and to take up 
employment with another employer, thereby commencing a further 
40 year of qualifying service several months before the nominal end of the 
original qualifying year. If such were the position, there would 
obviously be many opportunities for abuse, particularly under to-day’s 
rapid turn over of labour in industry as disclosed by the official 
statistics of the Department of Labour and Employment. 

45 Having decided that there is a tacit undertaking on the part of the 
wurker to complete his year of qualifying service, we have to consider 
whether the steps taken by the defendant Board to adjust the financial 
position between it and the worker were permissible under the law. 
We can discern nothing in the Annual Holidays Act, 1944, or in the 
50 aw’^ard to prohibit such a course. The manner in which the adjustment 
was made is, in our opinion, reasonable and equitable. 

The conclusions wu have reached in this case appear to be more 
compatible with the principles underlying the legislation than are the 
contentions of the plaintiff in the following respects : 
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(i) The financial responsibilities under the Animal Holidays Act, 
1944, are shared equitably between the two or more employers who may 
be involved. 

(ii) The possibility of dual or triple payments of holiday pay to a 
worker in respect of the same period of qualifying service is avoided. 5 

(iii) The anomaly of rewarding broken service with several employers 
more generously than continuous service with one employer and the 
disturbing effects which w'^ould arise amongst workers from such 
differential treatment are avoided. 

Judgment is entered for the defendant. 10 

Judgment for the defendant. 

Solicitor for the plaintiff: Labour Department Solicitor (Wellington). 

Solicitors for the defendant : Izard, Weston, Stevenson, and Co. 
(Wellington). 


[in the supreme court.] 

CALDER u. WELLINGTON CITY CORPORATION. 

Supreme Court. In Chambers. Wellington. 1950. August 4 ; November 
6. Hutchison, J. 


Municipal Corporations — Delay in commencing Action for Personal Injuries — Notice 
of Intended Action out of Time — Action not commenced xoithin Six Months — 
Circumstances justifying Waiver of Lateness of Notice — Onus o?i Plaintiff to prove 
“ reasonable excuse ” for Delay in commencing Action — Onus not discharged — 
“ Reasonable excuse ” — Municipal Corporations Act, 1933, s. 361 (1) {2) (8 ) — 
Municipal Corporations Amendment Act, 1938, s, 35 (1) *. 

On May 13, 1949, the plaintiff sustained personal injuries through a fall 
caused by a trailer alleged to belong to the defendant Coi-p oration, against 
whom she claimed damages on the gi’ounds of nuisance and negligence. 

The plaintiff was an in-patient at the Wellington Hospital for four days, 
and, on her discharge, she was under the care of a private nurse for eight weeks 
at her home, and received massage treatment. She was unable to attend to 
her normal duties for many months after the accident ; but the evidence did 
not show that her incapacity to attend to business matters extended beyond 
a date in September or early in October, 1949. 

Shortly before October 13, the plaintiff called at the City Engineer’s 
Department of the defendant Coiporation, and was infoimed that her accident 
would be investigated. On October 13, the plaintiff’s daughter wrote to the 
Town Clerk, on behalf of her mother, e letter which was received at the Town 
Clerk’s office on October 17, claiming compensation for the injiu’ies sustained 
by her. The Town Clerk replied on October 18, stating that the Coimeil did 
not accept liability, but that inquiries would be made into the circumstances 
. of the matter. There was no further communication between the plaintiff 
and the defendant Corporation. 

In April, 1950, the plaintiff consulted her sclicitor, when she was informed 
for the first time that she should have commenced proceedings within six 
months of the date of her accident. The solicitor wrote to the plaintiff’s 
medical adviser for a report, which he received on May 25. He then made 
inquiries of witnesses to the accident. On July 13, 1950, a writ was issued 
against the defendant Corporation claiming damages. 

On a motion for an order waivirrg non-compliance by the plaintiff with 
the provisions of s. 361 (1) and (2) of the Municipal Corporations Act, 1933, 

Held, That, while the requirement of subs. 1 of s. 361 of the Municipal 
Corporations Aet, 1933, might be waived, as the notice was only slightly 
defective, and was out of time only about four days, to enable it to run a full 
month before the time arrived for the issue of a writ, the plaintiff had not 
discharged the onus resting on her of establishing a reasonable excuse, as 
* See (after January 1, 1952) s. 23 of the Limitation Act, 1950. 
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required by subs. 8, for the delay in. not cominoncing the action within the last 
tlxree weeks of the six-months period, and for the further delay that occurred 
after the expiration of that period. 

Wellington City Corjjoi'atio-n v. Laming ([1933] hr.Z.L.R. 1435), Yoitng 
V. Mayor, Sc., of Christchurch ( (1907) 27 N.Z.L.R. 729), and 
Cerchiv. Mayor, Sc., of Wellington ( (1913) 15 G.L.R. 626) applied. 

Simpson v. Geary ([1921] N.Z.L.R. 285), Mahoney v. Thomas Borthunck 
and Sofis {Australasia), Ltd. ([1944] N.Z.L.R. SO), Carrie v. Pithie 
and Ritchie ([1920] G.L.R. 252), and Boyd v. Sturm ([1943] G.L.R. 
305) distingirished. 

MOTION for an order waiving non-compliance by the plaintiff with the 
jirovisions of subss. 1 and 2 of s. 361 of the Mnnicipal Corporations Act, 
1933, in connection with an action brought by her against the defendant 
Corporation upon the grounds that the action involved a claim for 
5 damages for injury to the person and that the xjlaintiff had reasonable 
excuse for not conijihung with these provisions. 

The plaintiff, on July 13, 1950, issued her writ, the statement of 
claim alleging that, on May 13, 1949, in SjMney Street East, in the City 
of Wellington, she had tripped over a draw-bar of a stationary caravan 
10 owned by the defendant Cor|)oration, and thereby sustained j)ersonal 
injuries in resjiect of which she claimed damages. She alleged the 
existence of a public nuisance created by the defendant Corporation in 
allowing the draw-bar of the caravan to obstruct the highway, and 
negligence on the jiart of the Corjioration in failing to light an obstrxiction 
IS in the highway and a dangerous place and in failing to deal with the 
draw-bar in such a way as not to obstruct her passage. She pleaded 
that notice of her cause of action was duly delivered to the defendant 
Corporation on October 13, 1949. The Corporation pleaded a general 
denial and contributory negligence. It admitted receiving a letter 
20 dated October 13, 1949, from the plaintiff’s daughter on behalf of the 
plaintiff, but denied that the letter was a sufficient notice within the 
provisions of s. 361 of the Municipal CorjDorations Act, 1933. It pleaded 
as a further defence : 

9. That no notice of action as required by the Municipal Coiporations Act, 
26 1933, was given to the defendant prior to the commencement of this action. 

10. That this action was not commenced within six months after the date 
or thing complained of was done or omitted. 

11. That the defendant invokes the provisions of s. 361 of the Municipal 
Corporations Act, 1933, as a bar to this action. 

30 The facts sufficiently ajjpear from the judgment. 

Hose, for the plaintiff, in support. The plaintiff in her letter to the 
Town Clerk complied with s. 361 (1), as she specified the cause of action 
and her name and residence. She had no solicitor at that stage, because 
then she had no intention of bringing j3roceedings. The Court takes a 
35 liberal view of its powers under this section or corresponding sections. 
If there is a genuine claim, the Court will be reluctant to defeat it on a 
technicality, with the exception that the defence must not be prejudiced 
by delay. The Court’s liberal view is shovn in Youiig v. Mayor, Sc., 
of Christchurch ( (1907) 27 N.Z.L.R. 729, 731). All the circumstances 
40 are to be considered; Cerchi y. Mayor, Sc., of WeUmgton ((1913) 16 
G.L.R. 626). So far as the time limitation is concerned, an even more 
liberal interpretation should be given if, as here, the defendant Corporation 
knew of the plaintiff’s complaint. If it knows and has investigated, 
there is no need for a time limitation : see the cases under the Workers’ 
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Compensation Act, 1922 : Mahoney v. Thomas Borthwich and Sons 
{Australasia), Ltd. ([1944] N.Z.L.R. 80), Corry v. Pithie and Eitchie 
([1920] G.L.R. 252), and Boyd v. Sturm ([1943] G.L.R. 305). In this 
case, the Corporation knew of the claim within five months of the injury 
giving rise to the action. 5 

F. H. Jones, for tlie defendant Corporation, to oppose. An order 
waiving non-compliance with the statutory prerequisite to an action 
should not he made, because {a) the plaintiff’s letter was not sufficient 
notice under s. 361, and (6) the time of commencing the action exceeded 
the six-months’ limitation. The onus is on the ])laintiff to show a reason- 10 
able excuse hlacdonaM's Woi-lceiP Convpensation, 2nd Ed. 486, para. 965. 

An analysis of the cases cited for the plaintiff shows some real reason 
for the delay, such as t})e fact that a Union official had. bungled ; Boyd 
V. SUirm ([1943] G.L.R. 305) and Mahoney v. Thomas Bortkwick and 
Sons {Atistralasia), Ltd. ([1944] N.Z.L.R. 80) ; or the plaintiff did not 15 
know that the accident would caiuse incapacity, or the liability v'as never 
in dispute, or the facts were knoAvn to all parties immediately after the 
accident ; but there is no case which goes so far as the facts in this case. 
There is no explanation for the plaintiff’s delay ; even after she consulted 
a solicitor in April, there was a fnrtlnw long delay until the issue of the 20 
writ on July 13. The standard by which to judge delay caused b}^ 
illness appears from Wellington City Corpora, tion v. Lowing ([1933] 
N.Z.L.R. 1435), in which the Court of Appeal set the standard as being 
such a state of mental or bodily illness that the plaintiff is unable to 
attend to business. The authorities do not show that the Courts condone 25 
delay ; the contrary is shown in Richards v. Martha Gold, Mining Co. 
{Waihi), Ltd. ([1945] G.Ii.R. 13), Welsh v. Ocean Beach. Freezing Co., 

Ltd. ([1944] N.Z.L.R. 92), and Aitken v. Palmerston North Golf Club 
{Tnc.) ([1941] G.L.R. 23). No reasonable excuse has been established 
here, and, if s. 361 is to mean anything, the plai.ntiff must fail. 30 

Rose, in reply. 

Cur. adv. vult. 

Hutchison, J. The evidence on the present motion is that on May 
13, 1949, the plaintiff sustained injuries in the circumstances set out 
in her statement of claim ; that she was an in-patient at Wellington 35 
Hospital for four days ; and that on her discharge she was under the 
care of a private nurse for eight weeks at her house and received massage 
treatment. Her daughter says that the plaintiff w'as completely unable 
to, attend to her normal duties for many months after the accident. 

I do not take this as intended to set up any incapacity to attend to 40 
business matters beyond a date wLich is not precisely fixed but is thought 
by the plaintiff and her daughter to have been some time in September, 
1949, though it may possibly have been early in October, on wdiich the 
plaintiff and her daughter called at the City Engineer’s Department of 
the defendant Corporation. On that call they saw a Mr. Thomas, who 45 
is a member of the staff of that Department, his position being Divisional 
Engineer. He is unable to say what the date of that call w^as, but 
places it as shortly before the receipt by the Town Clerk of the letter of 
October 13 to which I shall refer later. The plaintiff and her daughter 
say that, when they interviewed Mr. Thomas, he informed them that the 50 
accident would be investigated and that he thought that the van had 
been hired to a private contractor, but that a City Council doctor would 
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examine the plaintiff; and they say that further remarks made by Mr. 
Tliomas led them to believe that the case would be settled. Mr. Thomas 
says that the plaintiff complained that she had suffered injury through 
a fall caused by a “ trailer ” situated near Molesvvorth Street, that he 
5 could not identify the “ trailer ” as one belonging to the City Council, 
and that he thought that it might have belonged to a private contractor. 
He cannot remember whether he informed the plaintiff that the accident 
would be investigated, but says that it is probable that he would have 
done so. He denies that he led the plaintiff to believe that the case 
10 would be settled ; he had no power or authority to make such a statement, 
and it is not his practice to admit liability or make any arrangements 
regarding the settlement of claims, which is done only after the fullest 
investigation and on the advice and with the concurrence of the City 
Solicitor. He says flmt ii is not the practice of the City Council to 
15 arrange for either a rcjur'scntativc of the Council or the Council doctor 
to call upon people who make complaints, and, to the best of his know- 
ledge and belief, lie would not have led the plaintiff to believe that any 
such person would c:ail ujion her ; he receives many complaints and 
allegations fi'om people, and his normal procedure is to advise claimants 
20 that their case should be stated in writing ; to the best of his knowledge 
and belief, he would have given the plaintiff similar advice. 

It seems to he reasonably clear that Mr. Thomas told the plaintiff and 
her daughter tbat he thought that the trailer ” (or whatever other 
description was given to the vehicle) might have belonged to a private 
25 contractor, and that he told them that the claim would he investigated. 
I doubt very much whether he told them that a doctor or representative 
of the City Council would call upon them, though they might well have 
received that impression, and I do not accept the view that he led them 
to believe that the case would be settled. This would be a most unlikely 
30 thing for an officer of the Corporation to do, and I would say that it 
cannot be put any higher than tLat this was an inference that the plaintiff 
and her daughter formed from a courteous reception of their complaint 
by Mr. Thomas. 

On October 13, 1949, the plaintiff’s daughter wrote a letter to the 
35 Town Clerk, received at the Town Clerk’s office on October 17, as follows : 

I am writing on behalf of my mother to make a claim for compensation for 
serious injuries sustained by her in an accident which occurred on the night of 
Friday, May 13, 1949, at approximately 6 p.in. in Sychiey Street East, near the 
corner of Molesworth Street, due to one of your Councirs waggons being left in an 
40 unlighted condition, with the coupling-iron down oir to the roadway, no lights, 
white barrels, or indications of daiiger being present. Mother caught her feet in 
the coupling as she was crossing to the pavement and was tlirown very heavily 
to tha edge of tiie kerbing, injuring her left side of forehead and eyebrow, a broken 
left shoulder and very badly injured elbow and left band, also right elbow broken 
45 and numerous bruises oii her logs and body, and of eoui’se very badly shocked. 

Mother has bean in very indifferent health since. We have had a trained nurse 
in the house for eight weeks. 

The i-eason why wo hav^e not made a claim earlier is because we did hope Mother’s 
arm would show improvement, but the injuries are now of a permanent natui'O. 

60 The plaintiff and her daughter say that, before writing this letter, they 
had been expecting a visit from a doctor or a representative of the City 
Council, and that, as no such visit had been received by October 13, the 
letter was written. The defendant’s suggestion is that the letter was 
probably written quite shortly after the visit to Mr. Thomas, and in 
65 accordance with advice from him that the complaint should be put in 
writing. This letter was replied to on October 18, by the Town Clerk : 
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I have to acknowledge your letter dated IStli instant, forwarding claim for 
compensation on behalf of your mother with regard to an accident in Sydney Street 
on May 13 last, and desire at this stage to state that the Council does not accept 
liability. Inquiries will, however, be made into the circumstances of the matter. 

After the receipt by the plaintiff and her daughter of the Town Clerk’s 5 
letter of October 18, there was no further communication between the 
plaintiff and the defendant. In April, 1950, the plaintiff consulted her 
solicitor, when she was then informed for the first time that she should 
have commenced proceedings within six months of the date of her accident. 

The solicitor %wote to the plaintiff’s medical adviser on April 21, 1950, 10 
for a medical report, which he received on May 25. He then made 

inquiries of witnesses to the accident, and on July 13 issued the writ. 

Section 361 of the Municipal Corporations Act, 1933, as amended 
bj' s. 35 (1) of the Municipal Corporations Amendment Act, 1938, provides 
as foHows ; 15 

(1) No action or proceeding shall Ho against the Coiporation or Council, or 
any member or officer of the Council or of any committee ai)pointod by the Council, 
or other parson acting imder the authority or in the execution or intended execution 
or in pui'suance of this Act or any other Act, for any alleged irregularity, or trespass, 

or nuisance, or negligence, or any act or omi.S3ion whatever, xrnless notice in writing 20 
specifying the cause of the action or proceeding, and the name and residence of the 
intemliiig plaintiff or prosecutor, and of his solicitor or agent in the matter, is given 
by the intending plaintiff or prosecutor to the intended dofendarit one month at least 
before the commencement of the action or proceeding. 

(2) Every such action or proceeding shall be commenced within six months 25 

next after the act or thing complained of is done or omitted or, in case of a continu- 
ation of damage, within three months next after the doing of such damage has 
ceased, and not afterwards . . . 

(8) In eases of injury to the person (whether resulting in death or not) the 
Court may, before or at the trial, waive the non-compliance or insufficient compliance 30 
with subsectioixs one and two hereof, if satisfied that there was reasonable excuse, 
and on such terms as the Court thinks fit. 

These subsections tvere considered by the Court of Appeal in WeiU?ig(on 
City Corporation v. Laming ([1933] N.Z.L.R. 1435), where the Court 
held that the cases under ss. 26 and 27 of the Worlcers’ Compensation Act, 35 
1922, in so far as they were decided on the words “ reasonable cause,” 
were an authoritative guide in the interpretation of these provisions. 

In that case, the only reason argued for the absence of notice and the 
delay in taking proceedings was that the plaintiff was incapacitated 
from attending to business through being confined to bed in hospital for 40 
over six months following the accident out of which the claim arose. 

The Court held, on the facts, that, though so confined to bed, he was not 
too ill to attend to business, and it allowed an appeal against the order 
made in the Supreme Court waiving non-compliance with the section. 
That case, it seems to me, was a considerably stronger case, from the 45 
plaintiff’s point of view, on the question of incapacity to attend to 
business, than is the present one. Here, the plaintiff was in person able 
to attend at the office of the defendant Corporation by the end of 
September or early October and lodge her complaint, and, at that time, 
there was stiU over a month available before the expiration of the six 50 
months referred to in subs. 2. 

In this case, however, it is argued that the impression received by the 
plaintiff from Mr. Thomas, and her waiting for a call from a doctor or 
other representative of the City Council, afforded reasonable excuse for 
her non-compliance with the requirements of the section, and reference 55 
was made to Yomy v. Mayor, the., of Christchurch ( (1907) 27 N.Z.L.R. 
729), Oerchi v. Mayor, <&c., of Wellington ((1913) 15 G.L.R’ 626), and a 
number of cases under the Workers’ Compensation Act, 1922. Upon 
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the authority of the first-named cases, I would, I think, be justified in 
making an order waiving non-compliance with the requirements of subs. 
1 relating to notice. The notice here sufficiently specified, I think, the 
plaintiff’s cause of action, and it gave her name and residence. It was 
6 defective in not giving the name and residence of her solicitor, and, 
possibly, in not stating in so many w^ds that an action was to be 
brought. At that time, she had no solicitor instructed to act in the 
matter, but her own name was given, and her address, to which any 
communication might be made ; w^hat she described as a “ claim for 
10 “ compensation ” wms put forw'^ard ; and material was given in her letter 
on which the Corporation might initiate inquiries. The notice was 
out of time only about four days to enable it to run a full month before 
the time arrived for the issue of a \mt. 

However, the plaintiff then received the Town Clerk’s letter of 
15 October 18, which was a denial of liability. The letter certainly said 
that inquiries would be made into the circumstances, but I do not think 
that on that account I w'ould be justified in waiving compliance with 
the peremptory provision of subs. 2 requiring proceedings to be com- 
menced within six months of the act complained of. The onus of 
20 establishing “ reasonable excuse ” under subs. 8 rests upon the plaintiff, 
and, before the Court may waive non-compliance, it must be satisfied 
that there was reasonable excuse. Here, over three weeks remained 
of the six months when the Towm Clerk’s letter was received, and nothing 
was done by the plaintiff until she consulted her solicitor five months 
25 after the expiration of the six months. No real reason is put forward 
for this. The reason, no doubt, is that she did not know of the statutory 
provision, a reason that does not help her. Then, three more months 
expired while her solicitor w^as inquiring into the matter before the writ 
was issued. Assuming that that time was reasonably required for the 
30 purpose, there is, in my view, no reasonable excuse proved for the delay 
from October 19 to the date in April on which the solicitor was instructed. 
There is, over that period, no history of an apparent acceptance of 
liability, ais in Simpson v. Geary ([1921] N.Z.L.R. 285), of reliance upon 
a long-established course of practice, as in Mahoney v. Thomas Borthwich 
35 and Sons ( Australasia), Ltd. ([1944] N.Z.L.R. 80), or of inaction or muddle 
on the part of a person on whom the plaintiff relied, as in Corrie v. Pithie 
and Ritchie ([1920] G.L.R. 252) and in Boyd v. Sturm ([1943] G.L.R. 
305) ; and by October 19 the results of the accident had manifested 
themselves for some time. 

40 In my consideration of this case, I have given some weight, at any 
rate, to the delay that occurred after the period of six months expired, 
It was left open by the Court of Appeal in Wellington City Corporation 
V. Laming ([1933] N.Z.L.R. 1435) whether delay after the six months 
is a relevant or material consideration if reasonable excuse can be made 
45 out for not commencing the action within the six months. Here, I 
think that reasonable excuse is not made out for not commencing the 
action within the last three weeks of the six months. The effect of the 
further delay after the expiration of the period is to confirm that view. 

While I would waive the requirement of subs. 1 as to notice, I find 
50 myself for this reason unable to waive the requirement of subs. 2 as to 
the time for commencement of proceedings. As the motion necessarily 
asks for an order waiving the requirements of both subsections, and as 
subs. 2 would appear to be fatal to the plaintiff’s claim unless non- 
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compliance with it is waived, the proper course seems to me to dismiss 
the motion, which I do, but, in the circumstances, without costs. 

Motio7i dismissed. 

Solicitors for the plaintiff : Macalister, Mazengarh, Parkin, and Rose 
(Wellington). 

Solicitor for the defendant Corporation : City Solicitor (Wellington). 


C. A. WILKINSON, LIMITED STRATFORD 
BOROUGH AND ANOTHER. 

SnpKEME Court. New Plymouth. 1951. March 9, 21. Fell, J. 

Mumcipal Corporations — Eoads and Streets — Reduction of Street Width — Onus on 
Council to prove Compliance with Statutorii Requirements — Prescribed Procedure 
not carried out — No Jurisdiction for Magistrate to hear Objectio?is — Mumcipal 
Corporations Act, 19SS, s. 175 {4), Fifth Schedule, els. o, 6, 7. 

The Stratford Borough Council on March 20, 1950, passed a resolution 
to take the necessary steps to diminish the width of part of P. Street. 

The Council called the meeting of the electors required by els. 5 and 6 of 
the Fifth Schedule to the Municipal Corporations Act, 1933, and the meeting 
voted in favour of the Council’s resolution. Eighty electors were present. 
There was a conflict of evidence as to whether a majority of the electors pi'ssent 
voted for the Council’s resolution, and there was no proof of a count of those 
who voted for it. 

As required by cl. 7 of the Schedule, the Council sent to the Magistrate 
the plans of the xwoposed alterations to the street and the electors’ decision 
thereon. The Magistrate sat to consider objectioirs, when a preliminary 
objection was taken on behalf of the plaintiff to the effect that the procedure 
set out in the Fifth Schedule had not been complied with. The learned 
Magistrate refused to go into this question, but adjourned his inquiry to enable 
the plaintiff to raise the matter in the Supreme Court. 

On a motion for certiorari and prohibition to prevent the Council and 
the Magistrate from proceeding further with steps to diminish the width of 
the street, 

Held, 1. That, taking the number present at the meeting as being eighty, 
it was necessarJ^ in order to comply with the requirements of cl. 6 of the Fifth 
Schedule to the Mimicipal Corporations Act, 1933, that forty-one electors 
should vote for the resolution to carry it ; it was not sufficient for thirty-two 
to vote for the resolution and twelve against it, and for thirty -six not to vote, 
because the thirty-six electors who did not vote must, for the purposes of cl. 6, 
be taken to have voted against the resolution. 

Labouchere v. Earl of WharncUffe { (1879) 13 Ch.D. 346) followed. 

2. That, when the step.s taken by the Council were challenged, the onus 
was on the Council to provp that the requirements set out in the Fifth Schedule 
to the statute had been veomplied with, but this had not been done ; and, 
eon.se<.iuently, there was no authority to send the matter to the Magistrate, 
and there was no foundation for the Magistrate’s jurisdiction to consider the 
matter, as there was no decision of the electors for him to eonfum or revers'j, 

3. That the proceedings could not be dismissed for want of notice under 
s. 361 (1) of the Municipal Corporations Act, 1933, sineo, if notice had been 
required, individual rights or statutory provisions might have been defeated. 

Broad y. Tauranga County {[1^28] N.Z.L.R. 702) and Grigg v. 
Auckland Electric-power Board {[IQ25] N.Z.h.B. 184) applied. 

In re Symons y. MayoVi ehc., of Foxlon ( (1905) 25 N.Z.L.R. 59) and 
Clive Road Board y. Guy ( (1890) 9 N.Z.L.R. 521) distmguishod. 
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MOTION founded on a statement of claim for certiorari and x^rohibition 
to j)revent the Borough Council and the Magistrate from x^i’oceeding 
further with steps to diminish the width of Portia Street in the Borough 
of Stratford, ox:)X30site lands owned by the x^lamtiff. 

5 The facts sufficiently ax)x>ear from the judgment. 

Sheat, for the x>iaintiff. 

Grey, for the defendant. 

Gur. adv. vult. 

Fell, J. The Stratford Borough Council on March 20, 1950, x;)assed 
10 a resolution to take the necessary stej)s to diminish the width of part 
of Portia Street. The authority for doing this is contained in s. 175 
of the Municixjal Corporations Act, 1933, and the Fifth Schedule to this 
Act sets out the steps to be taken. Mayor, dsc., of Miramar v. McLeod 
and Attorney -General ( (1911) 31 N.Z.L.R. 54) decides that, so far as the 
15 Schedule is concerned, it ax^plies to diminishing the width of a street 
as well as to stox:ipiug a street. The x^laintiff makes no complaint about 
the steps taken until the stage is reached where the resolution required 
by els. 6 and 7 of tlie 'ii’ifth Schedule Avas put to the meeting of electors 
and declared carried, Avhen it says that less than a majority of the electors 
20 present at tlie meeting Amted in fuAUAur of the resolution. In due course 
the Magistrate sat to consider objections, AA'heri Mr. Thomson, solicitor 
for the x^laintiff, attended and took a xh’eliminary objection that the 
procedure set out in the Fifth Schedule had not been complied with. 
The learned Magistrate (who AAns also joined as a defendant) refused to 
25 go into this question, but adjourned his inquiry to enable the x^laintiff 
to raise the matter in this Court, AAdiich it does on a motion for x^rohibition. 

Lengthy affidavits have been filed by both sides, and there is a con- 
siderable conflict as to the number of electors xJi'esent at the meeting 
and the number tliat actually Amted. As cl. 0 of the Fifth Schedule xoro- 
30 vides that “ Such meeting sliail decide by a majority of the district 
“ electors x^resent ” vAdi ether or not the street is to be diminished, it is 
necessary for me to decide if the resolution was carried as xwovided by the 
Schedule, and, if it Avas not, A?hat the consequences are. 

The affidavits filed on behalf of the plaintiff put the numbers much 
35 higher than those given in the affidaA^its filed on behalf of the defendant. 
None of the xjlaintifCs Avitnesses actually counted the electors x^resent. 
The Town Clerk counted them seA’-eral times ; the numbers varied 
slightly during the eAmning, and there were some iiersons present who 
were not electors. From the Town Clerk’s evidence, I hold that, Avhen 
40 the resolution Avas put, there were eighty electors xu-esent. (For reasons 
that will appear later, in my opinion, it is immaterial, having regard to 
Avhat happened, whether there Avere seventj^-seven or eighty-four electors 
present.) 

If one takes the number present at eighty to comply AAuth the require- 
45 ments of cl. 6 of the Schedule, it Avas necessary that forty-one electors 
should vote for the resolution to carry it. It was not sufficient for, say, 
thirty- two to vote for the resolution, twelve to vote against it, and thirty- 
six not to vote. If that hax)pened, the thirty-six electors who did not 
vote must, for the purposes of cl. 6, be taken to have voted against the 
60 resolution. That must folloAV from the wording of the section. But, 
if authority is wanted for this, the statement of Sir Qer)rge Jessel, M.R., 
in Labouchere v. Earl of Whar?icliffe ((1879) 13 Ch.D. 346) seems conclusive, 
AA^hen he lays it doAvn : “ When a resolution is put to a meeting, the 
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“persons present may take one of three courses. They may vote for 
“ or against it, or, not wishing to express a positive opinion on the question, 

“ refrain from voting at all. This being so, those who do not vote may, 

“ bj’’ not doing so, turn the scale in favour of the accused member o the 
“ chib. It was, therefore, the duty of tlu' seci-ctary, or scrutineer, to 5 
“ ascertain, first, how many persons wei'o pres-ml when the question was 
“put, and, secondly, how many of thos'' ])rese!it had voted for the 
“ resolution ; but no such course has been ado])ted in this instance. It 
“ appears to me, then, that this also is a fatal objection ” {ihid., 354).^ 
(The last sentence I liave cpioted because it has a bearing on the effect ot 10 
the non-carrying of the resolution which I shall refer to later.) 

What hajipened at the meeting was that the Mayor from the chair 
moved a resolution that the meeting, being of the opinion tha t the proposed 
stopping v'as in the inten’est of the progress and welfare ot the Borough, 
resolved that 33 ft. (which the resolution defined) should be stopped. 15 
Mr. Thomson, who was an elector as v'ell as solicitor for the plaintiff, 
moved an amendment. After discussion, the amendment wns put to 
the meeting, and, on the voices, was declared lost. Mr. Thomson 
demanded a jioll by v.'ay of a show of hands, and the Mayor took a division 
by w'ay of a show' of liands and declared the voting to be twelve votes 20 
for the amendment and thirty-two votes against the amendment. It 
appears that more than thirty-two actually voted against the amendment. 
After some further discussion, which has no bearing on the matter, the 
original resolution was put. This is what the Mayor in his affidavit 
says took jilace : 25 

I put the resolution to the meeting by asking those in favour of the resolution 
to say “Aye” and by asking those against the resolution to say “No.” When 
I called for the vote on the resolution, tlie volume of “Ayes” was loud and 
decisive, and indicated to me as f'hairman that practically all eleetois present had 
voted in favour of the resolution. The e>:pression of “ No ” was barely audible 30 
to me, and the vote was very little .short of being unanimous. Before declaring 
the resolution carried, I offered to take a division by asking whether any elector 
present desired a show of hands on the resolution, but no elector accepted the offer 
. . . I therefoi'e declared tlie resolution carried. 

So far, there is no dispute as to what took place ; but, when evidence 35 
is sought to prove, not that a majority of those who voted, voted for the 
resolution, but that a majority of electors present voted for the resolution, 
there is nothing certain, only a contradiction based on the opinion of the 
various deponents. The Mayor says flatly that the resolution was 
carried by a majority of the district electors present. Mr. Elgar has no 40 
doubt that it was carried by an emphatic majoritj’^ of those persons. 

Mr. Robinson says the resolution was clearly carried by a majority of 
those persons present at the meeting. Mr. Burgess says he is completely 
■ satisfied that the resolution was carried by a majority of those persons in 
attendance at the meeting. Mr. Scott says he has no doubt that more 45 
than one-half of the persons present at the meeting voted in favour of the 
resolution, and he adds : 

The volmne of sound made by those saying “ Aye ” was considerable, and the 
resolution was carried decisively. 

Eor the plaintiff, Mr. Thomson says that, in his estimation, not more 50 
than one-third of the electors present took part in voting either for or 
against the motion. Mr. Sinclair says that not more than one-third of the 
electors present took part in the voting. Mr. Lawrence and Mr. H. D. 
Thomson state that a large proportion of the district electors present did 
not vote, and that the resolution w^as definitely not carried by a majority 55 
of the district electors present. 
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In iny view, w^hen the steps taken by the Council are challenged, the 
onus is on the Council to prove that the requirements set out in the 
Schedule have been complied with. This has not been done. I am not 
prepared to say that the expressions of opinion in the affidavits filed on 
6 behalf of the llorough Council prove that the majority of the electors 
present actually voted in favour of the resolution, and, in my opmion, 
this could be proved only by (i) a count of the electors present, and (ii) 
a count of those who voted for the resolution, either on a show of hands 
or by some other effective method. I accept the Town Clerk’s evidence 
10 as to the number of electors present, but unfortmiatety there is no proof 
as to the count of those ■who voted for the resolution. 

I hold, therefore, that there was no authority to send the matter to 
the Magistrate, that there is no foundation for the Magistrate’s jurisdiction 
to consider the matter, and that there is no decision of the electors for 
15 him to confirm or reverse. 

Apart from his argmnent on the facts, Mr. G^'ey, for the defendant, 
submits that, whether or not the resolution was carried by a majority 
of the electors present, it is the duty of the Magistrate to hear and deter- 
mine the matter, and he refers me to In re Symons v. Mayor, <Sae., of 
20 Foxton ( (1905) 25 N.Z.L.R. 59). I agree that this is authority for 
holding that the Magistrate cannot inquire into the steps taken by the 
Council to bring the matter before him, but it is not an authority on which 
there can be based an argument that this Court cannot inquire into the 
validity of the steps necessary to give the Magistrate jurisdiction. IMr. 
26 Grey also submitted that for the Supreme Court to inquire into the 
validity of the steps leading up to the sending of the matter to the 
Magistrate would make the Magistrate’s jurisdiction conditional on the 
validity of those steps, and this might create intolerable difficulties ; 
and he refers me to Clive Road Board v. Guy ( (1890) 9 N.Z.L.R. 521, 
30 523). In that case, which is under a different .statute, the Court held 
that the decision of the Council as to the stopping of a road was final. 
In this case, I am called on, not to determine the legality of the stopping 
of the street after everything has been done, but to interfere during the 
process, because the requirements of the law on which the power of the 
35 Council to stop the street are based have not been observed. I do not 
think that the Council can say that it is intolerable that it should be 
prevented from stopi^ing part of this street when it cannot prove that 
it has taken the steps the law says mu.st first be taken. I have considered 
all the other cases quoted by Mr. Grey on this branch of his argument, 
40 and do not think they affect the principles to be applied to the present 
facts. 

Mr. Grey finally asked that the proceedings be dismissed for want of 
notice under s. 361 of the Municipal Corporations Act, 1933. I think 
these proceedings come within the class referred to by Reed, J., in Broad 
45 V. Tauranga County ([1928] N.Z.L.R. 702, 708), where he quotes Stringer, 
J., in Grigg v. Auckland Electric-power Board ([1925] N.Z.L.R. 184) as 
considering that the class of case not within the subsection is that in which, 
by requiring notice to be given, “ individual rights or statutory pro- 
“ visions might be defeated ” {ibid., 187). 

60 I therefore order that a writ of prohibition do issue on behalf of the 
plaintiff against the defendant in accordance with the terms of the motion. 
In my opinion, it is unfortunate that a matter of this sort could not have 
been settled without Court proceedings, but I am not prepared to vary 
the ordinary rule as to costs. I therefore aUow the plaintiff costs against 
65 the defendant Corporation £20, with Court fees to be fixed by the 
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Registrar. The learned Magistrate, the other defendant, as was proper, 
took no part in the proceedings. I reserve the quesj ion of costs (if any) 
against the second-nan sed [jlaintiiT, who heel disee-ntiniied before the 
commencement of the lieariiig. If neeessarv, the hn'mal order and writ 
may be referred to me to settle, aithough f ituagine it may not be 
necessary to issue and se-rv'e tije wi'it. 

Order ruxordingly . 


Solicitors for the plaintiff ; Percy Thomson and Hugh D. Thomson 
(Stratford). 

Solicitor for the defendant : Philip Qrey (New Piymontii). 


HAWKE’S BAY ELECTRIC-POWER BOARD 
HEENEY. 


Supreme Court. Napier. 1951. May 11, 14. Hay, J. 

Ehctric-power Board — Notice of Intention to enter and erect Electric-power Trans- 
mission-lines — jS'uc/j Notice a Nullitji if issved before Board's obtaining Order in 
Council — “ Necessary preliminarij steps " — Electric-power Boards Act, 1925, 

88. 7fi, 77, 8S. 

In the term “ nec*es.sary preliminary stops,” as used in s. 77 of the Electric- 
power Boards Act, 1925, the woi'd “ preliminary ” is used in the sense of 
” preparatory,” and the section is intended to refoi- to tlie administration work 
which would be expected to take place in the preparation of a scheme for the 
future construction of electric works to lay before tlie Department for the 
purpose of obtaining an Order in Council aiitliorizing the purchase or con- 
struction of electi'ic works. 

A notice to the occiqrier of land under s. SS of the Electric-power Boards 
Act, 1925, of mtentiou to enter upon the land for tlie purpose of erecting 
electric-power transmission-lines is not sucli a “preliminary step”; and 
such a notice is a nullity if, at tiio time when the notice was given, neither an 
Order in Council under s. 70 of the Electric-power Boards Act, 1925, authoiizmg 
the Board to construct a trausmi.ssi on-line nor an Order in Council under s. 319 
of the Public Works Act, 1 928, authorizing the Board to lay, construct, put up, 
place, or use the transmission-line, had been issued ; bocausa it is a condition 
precedent to the giving of a valid notice under s. 88 that the erection of the 
transmission-line has been authorized by an Order in Ccuncil. 

.ACTION in which the plaintiff Board sought, first, a declaration that a 
certain notice given by it to the defendant on March 13, 1951, was a valid 
and effective notice under s. 88 of the Electric-power Boards Act, 1925, 
and, secondly, an injunction restraining the defendant from taking pro- 
ceedings against the plaintiff in pursuance of a notice given by the 5 
defendant on April 20, 1951, of his intention to commence proceedings 
to restrain the plaintiff from entering, occupying, or using his land for 
the pm*poses of the construction of electric works. It wa.s agreed 
counsel that the decision in this action should apply to and govern another 
and parallel action, Hawke's Bay Electric-power Board v. Burns, brought 10 
on for hearing at the same time. 

The facts were not in dispute, and no evidence was called, counsel 
agreeing to the perusal by the Court of the plaintiff’s file of correspon- 
dence in connection with the matter. 
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These facts sufficiently appear from the Judgnient. 

Woodhouse, for- the plaintiff. 

Pledger and Wayne, for the defendant. 

Cur. adv. vult. 

5 I!M', 4 . The [ihiintiff Board, in carrjdng out its statutor\^ functions, 

inad(' aiTangenicnts with the State Hydro-electric Department for the 
instiiilation of a second point of supply to Hastings and Havelock North 
by Ihc erectii.ai of vhat is known as the Fernhill substation. This 
suhslalion is in addition to the existing substation at Hedcliffe, and its 
10 erection is eitlier caHunletod or nearing corapletion. According to a 
r(V'(“nt slati-meut made hy liie Chairman of the Board, the question of 
eonveyiiiir the ])owei- !Vom the Mubstadion in an casterty and south-easterly 
fiirection ])n'Sf'nted sonc diffienlty. T!\erc was first investigated the 
}>ossibility oi’ erecting a substantia! liiu' along Oniahu R,oad to Stortford 
15 Lodge, ])ut this prfijf'cl necessitaftd tin* cutting down of some hundreds 
of trees uscfl as slieiier b-its for orchards, and was abandoned by reason 
of tlie (iisastrons cflW-1. it ^vonld have on the orchards. There being only 
one road ladwctsi the Fa-nhill installation and the Hastings-Havelock 
North (listrii-t, the only alt'’‘!‘native was to take the transmission-line 
20 across country. A thoi'ongli investigat ion was made as to the possible 
routes, Vvith the result that, out of th(' three that were prospected, the 
Board decided n})on the one that traverses the defendant’s property. 
It was strongly recommcndcfl by tlie Board’s chief engineer, and is 
regarded b\^ the Boarrl as tlio best route. I am satisfied that the Board 
25 not only made the most thorough investigation of all practicable routes, 
hut also, before coming bo its decision, gave every reasonable consider- 
ation to the interests of ])roperty- owners. Furthermore, there was no 

secrecy as to its intentions with regard to the route. As far back as 
December 5, 1950, notices of intention to survey were sent to the owners 
30 of properties. Following the issue of such notices, the matter was taken 
up by Federated Farmers on behalf of the property- owners, and, at the 
request of that body, the Board attended a meeting of the owners, when 
the whole matter was frankly and freely discussed. At that meeting, 
an alternative route was suggested, which was at once inspected by the 
35 Board’s officials, but without proving to be acceptable. 

On March 12, 1951 , a notice in the following form was sent by the Board 
to the defendant by registered post, being received by him on the 
following day : 

Please take notice that at the expiration of twenty one days from, the day this 
40 notice will reacii you in the duo coui'.>e of the poet, my Board intends to enter upon , 
that portion of the land shown on the enclosed plan of wliinh you are the owner 
for the purpose of erecting electric-power transmission-lines. The site where it is 
proposed to erect the power pole.s is indicato.d on the plan. 

This notice was issued pursuant to s. 88 of the Electric-power Boards 
45 x4.ct, 1925 (as amended by s. 15 of the Electric-power Boards Amendment 
Act, 1927), which reads as follows : 

88. (1) The engineex- or other person having charge of the electric works shall, 
before occupying or using any land piirsua.n.t to any'- authority, and except in the 
case of accident to the electric works I’equiring immediate repair, give to the owner 
50 or occupier thereof not less than tw'eaty-one days’ notice in writing, and shall state 
in such notice the use proposed to be made of such land. 

(2) The said owmer or occupier may within ten days after receiving such notice, 
and after gi\'iag notice to tlie said engineer or other person of his intention so to do, 
apply to any' Justice, \\'h ) may thereupon simunon such engineer or other person 
55 to appear before t-wo Justices at a time and place to be named in the summons. 
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(3) If it appears to the Justices that the use proposed to be made of the said 

land is uiii'easonable and unnecessary, or that other neighbouring lands are more 
fitting to be xisod for the purpose proposed, the Justices may, by witing under 
their hands, order that the land in question shall not be occupied or used in the 
manner proposed. 6 

(4) If it appears to the Justices that the use jiroposed to be made of the said 
land is reasonable and necessary they may in like manner order that the said land 
may be occupied and used, or material taken therefrom, in such manner and to such 
extent only and subject to such limitations and restrictions as they think fit ; and 

all persons concerned shall be bound by any such order. 10 

It is common ground that the transmission-line proposed to he erected 
hy the plaintiff Board across the defendant’s property is an “ electric 
“ work ” vdthin the meaning of the Act, and is also an “ electric line ” 
within the meaning of s. 319 of the Public Works Act, 1928, and that, 
at the time when the above notice was given to the defendant, neither an 15 
Order in Council under s. 76 of the Electric-power Boards Act, 1925, 
authorizing the Board to construct the transmission-line nor an Order 
in Council under s. 319 of the Public Works Act, 1928, authorizing the 
Board to lay, construct, pxit up, place, or use the transmission-line had 
been issued. The defendant contends that it is a condition precedent 20 
to the giving of a valid notice under s. 88 that the erection of the trans- 
mission-line be authorized by an Order in Council, and, accordingly, that 
the notice is a nullity. On the other hand, the Board, whilst admitting 
that the authority of an Order in Council is a condition precedent to its 
actual occupation and use of the defendant’s land for the purposes of the 26 
electric work, contends that the obtaining of the Order in Council is not 
a condition precedent to the giving of a notice under s. 88, and that the 
notice given by it to the defendant is, accordingly, a valid notice. It 
relies in particular upon the provisions of s. 77 of the Electric-power 
Boards Act, 1925, which is to the effect that, notwithstanding anything 30 
contained in s. 76, an electric-power board, before obtaining the Order 
in Council referred to therein, may take all necessary preliminary steps 
for the future construction and purchase of electric works. The question 
of law thus arising is of particular concern to the defendant, who failed, 
within the ten days specified in s. 88 (2) (such failure being largely ex- 35 
disable, owing to the special circumstances which existed), to make his 
application to a Justice. Counsel are agreed on the point that the 
provisions of s. 88 (2) as to the ten days are mandatory, and that there 
is no statutory x^ower to extend the time. 

The question for determination in these j)roceedings depends for its 40 
answer upon the interpretation of the Act under wMch the Board is 
constituted. In my opinion, that answer is plain from the language of 
the statute itself. The fundamental rule of interpretation (as stated 
in Maxwell on the Interpretation of Statutes, 9th Ed. 1, 2) is that a statute 
is to be expounded “ according to the intent of them that made it ” ; 46 
and, if the words of the statute are in themselves precise and unambiguous, 
no more is necessary than to exxiound those words in their natural and 
ordmary sense, the words themselves in such case best declaring the 
intention of the Legislatmo. Here, we are concerned with those pro- 
visions of the Electric-power Boards Act, 1925, which deal with the 50 
construction or purchase of electric works. The dominant section is 
8. 76, which lays down the fundamental principle that it shall not be 
lawful for an Electric-power Board to x^urchase or commence the con- 
struction of electric works, or to enter into any contract, matter, or thing 
authorized by the Act to be done in or about the purchase or construction 55 
of electric works, except with the authority of the Governor-General 
by Order in Councilj and pursuant to such conditions as may be prescribed 
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in that behalf by the Governor-General in Council. Then follows s. 77, 
giving the Board power to take all preliminary steps in anticipation of 
obtaining the Order in Council. Section 78 (which is complementary 
to s. 76) gives the Board powder, on the issue of the Order in Council, to 
5 purchase, construct, and maintain the electric w^orks. and to enter into 
contracts in connection therewith. Authority is conferred by s. 80 to 
enter upon any land (whether before or after the issue of the Order in 
Council) for the purpose of making surveys or inspections for the proposed 
works, notice being given to the owner or occupier before such entry is 
10 made. Section 81 provides generally that, subject to the provisions of 
the Act, the Board may exercise all or any of the powers conferred by the 
Act for the purchase or construction of the electric w^orks, and may take 
and hold all the lands required therefor, and temporarily occupy and use 
adjoining lands during construction or for the purposes of maintenance. 
15 The general powers of the Board w'ith respect to authorized wmrks are 
enumerated in detail in s. 82, whilst s. 83 gives additional powers with 
respect to selling w^ater and planting trees. By way of further addition, 
s. 84 sets out in detail the po-wers of the Board wdth respect to private 
lands. Then follow provisions in ss. 85, 86, and 87 which are not material 
20 for present ])urposes. After all those j)rovision.s, w'-hich deal compre- 
hensively with the initiation of any scheme of electric Avorks, there appears 
s. 88, winch is not in any Ava^y concerned Avith the j)re}:)aration of the 
Scheme, but is designed on its face for the protection of individual property 
rights upon the scheme being put into operation. The language of the 
25 section makes it clear that the stage at Avhich it applies is subsequent to 
the final preparation of the scheme and its authorization by Order in 
Council. That necessarily folloAvs from the opening Avords of the section, 
because there can be no engineer or other person in charge of electric works 
which have not been authorized pursuant to s. 76, and Avhich, in the 
30 absence of such authority, aa’-ouIcI be illegal. MoreoA’^er, the whole tenor 
of s. 88 (1) is opposed to the aucav that the notice required in terms thereof 
can properly be issued before the Order in Council has been obtained. 
It Avill be seen in the first place that the notice is to be given, not by the 
Board itself, but by the engineer or other person having charge of the 
35 electric Avorks. That alone is a plain indication that the scheme must 
by that time have passed the stage of preparation. In the next place, 
the notice is to be given by the person in charge of the Avorks before 
occupying or using any land pursuant to any authority. To my mind, 
this presupposes the existence of the authority, not only at the time of 
40 entry on the land, but also at the time of the giving of the notice. In the 
context in AAhich the Avord “ authority ” occurs in s. 88 (1), I am inclined 
to the view that it must, by implication, be deemed to mean the authority 
that Avould be ATJSted in the Board by an Order in Council under s. 76." 
My reason for that view' is that the authority of the Board itself to the 
45 engineer or other person is already sufficiently implicit in the words 
“ having charge.” It is, hoAA'eA^'er, unnecessary to decide the point, 
as, whatever the connotation of “ authority ” in s. 88 (1), it must in any 
case be a lawful authority ; and the Board in the present instance had no 
laAvful right, at the time the notice was gfoen, to place any person in 
50 charge of electric works, Avhich it had then no power to undertake. 

It necessarily follow's from what I have said that the notice given by 
the Board to the defendant does not come vAdthin the category of 
” necessary preliminary steps ” for the purposes of s. 77. I agree Avith 
the submission of coumsel for the defendant that the true sense in which 
55 the word ” preliminary ” is used in that section is “ preparatory,” and 
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that the section is intended to refer to the administrative work which would 
be expected to take place in the preparation of a scheme to lay before the 
Department for the purpose of obtaining an Order in Council. The 
implementation of a scheme authorized by an Order in Council is an 
entirely different matter, and on no jiossible construction of the Act can 5 
steps rendered necessary in the process of implementation be regarded as 
j)reiiminary steps for the future construction of electric works. To 
give such a construction to s. 88 would, in my opinion, be doing violence 
to the plain language and intention of the Act. 

It is not without reluctance that I ha.ve come to the conclusion that 10 
the Board cannot succeed in its action because of the invalidity of its 
notice to the defendant. I am, hovnver, impelled to that conclusion 
by what appears to jne to be the true legal position. The Board has 
acted throughout in perfect good faith in the promotion of a scheme 
which has been in contemjjlation for a number of years, and has now 16 
become urgently necessary in the interests of its consumers. It went 
forward to the implementation of the scheme in the belief that it had the 
necessaiy authority in past Orders in. Council, and came to realize that 
fresh authority of that kind w-as needed only when its powers were 
questioned subsequent to its decision to proceed ’with the construction, 20 
and subsequent to the issue of notices to the j^roperty- owners affected. 
Happily, the position has now been rectified by the issue- of the necessary 
Order in Council, and little delay should be occasioned by the giving of 
fresh notices and the disposal of any objections ]mrsuant to s. 88. That 
section, after all, is limited in its application to minor details of the 25 
scheme, and does not involve any interference with the scheme as a whole. 

For the reasons given, the plaintiff’s claim to the relief sought must be 
dismissed and judgment entered for the defendant, with costs according 
to scale as on a claim of £250, together with disbursements as fixed by the 
Registrar, and the costs of second counsel, which are certified for at £6 6s. 30 

Judgment for the defendant. 

Solicitors for the plaintiff ; Lush, Willis, Sproule, and Woodhouse 
(Napier). 

Solicitors for the defendant: Kelly, McNeil, and Co. (Hastings). 


SADLER tL PALMERSTON NORTH CITY 
CORPORATION. 

Supreme Court. Palmerston North. 1951. March 5; April 12. 
Hutchison, J, 

Transport — Omnibus-driver's Licence — Application to Local Authority — Adve.r,se 
Police Report as to Applicant's SuitabUity as Omnibus-driver — Refusal of Such 
Licence — Council not delegating Its Power under Regulations to Police Department 
— Further Consideration by Council's Transit Committee of Reports by Police 
and by Transit Controller — Committee recomniending adherence to Council's 
Refusal of Licence— Consideration of Applicant's Suitability not required to he 
Quasi-judicial — Sufficiency of Inquiry not Reviewable by Court— Transport Act, 

1949, s. 30 — Motor-drivers Regulations, 1940 {Serial Nos. 1940173, 19431101), 
Reg. 6 (1). 

The ijlaintiff applied* to the Council of the defendant Corporation in May, 

1950, for an omnibus-driver’s licence, to enable him to accept a position which 
Avas available to him. When he made his application, the officer of the City 
Council directed him, in accordance with the Coimcira practice, to take his 
application to the Police Station, so that a report might be obtained from the 
Police OvS to his suitability as an omnibus-driver. The Police reported that he 
was not a suitable person to hold an omnibus-diiver’s licence. He was advised 
that a licence would not he granted to him, because of this adverse report. 
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On rorfuosts for a further inquiry, the Coi'poration’s Transit Controller 
reported that a firm which had previously employed the plaintiff considered 
him to be a daiiyci’oiis driver and a menace on the road. The matter came 
before the Comicirs Transit Committee, which, after consideration of the Police 
report and the written report of the Transit Controller and his farther verbal 
report, recommended to the Council that the previous decision to decline an 
omnibus-driver’s licence to the plaintiff should stand. 

On aiij)lieation for a writ of mandamus directing the defendant Corporation 
to hear and determine the ajjplication of the plaintiff for an omnibus-didver’s 
licence under the Motor-drivers Regulations, 1940, 

Held, 1. That the action of the Council when it first refused the application 
was not a mere delegation to the Police Department of its power uiider the 
Regulations. 

2. That the effect of s. 30 of the Transport Act, 1949, together with Reg. 6 
(1) of the Motor-drivers R,egulations, 1940, as amended, is that the local 
authority must consider an application for a licence ; and, as it may cause 
to be made “ such other inquiries as it thinks fit with reference to the suitability 
“ of the applicant,” its consideration of the question as to suitability is not 
required to be quasi-judicial consideration ; and the Court may not inquire 
into the sufficiency of the Councirs inquiries. 

.Randall v. Nvrthvole Corporation ( (1910) 11 C.L.R. 100) followed 

3. ’^i’hat, accordingly, the City Council had not failed to consider the 
plaintiff’s afiplication according to law. 

MOTION for a writ of niaiulamus diiTcting tlie defendant to hear and 
determine the application of the plaintiff for an omnibus-driver’s licence 
under the Motor-drivers Regulations, 1940. 

The plaintiff applied to the Council of the defendant Corporation in 
5 Ma,y, 1950, for an omnibus-driver’s licence, to enable him to accept a 
position which was available to him. The Council refused such 
application. 

The statement of claim set out : 

6. The said, application was not heard and determined by the defendant on 
10 its merits and it merely delegated its power under the above Regulations to the 

Police Department without itself exercising the discretion vested in it. 

7. The plaintiff has a legal right to have tho application for the aforesaid 
licence heard and determined by the defendant but the defendant has refused and 
still refuses to hear and determine the said aj)plication on its merits. 

15 The evidence showed that, when the plaintiff made his application, 
an officer of the City Corporation directed the plaintiff, in accordance 
with the Councirs practice in such cases, to take his application to the 
Police Station, so that a report might be obtained from the Police as to 
the suitability of the plaintiff as an omnibus-driver. The Police report, 
20 signed by the Superintendent at Palmerston North, said : 

I wish to inform you that I have had inquiries mad© re the above-named 
application, and find that as a result of these inquiries Sadler is not a suitable person 
to hold an omnibus-driver’s licence. 

I therefore have no recommendation to make. 

25 In June, the plaintiff was advised that the licence sought would not 
be granted to him, because of the adverse report by the .Police 'Depart- 
ment. The secretary of the New Zealand Road Transport and Motor 
and Horse Drivers and their Assistants’ Industrial Association of Workers 
then, on behalf of the plaintiff, wrote to the Town Clerk, who replied 
30 that the application was referred to the Superintendent of Police, who 
had informed the Council that, as a result of inquiries made, he did not 
consider the plaintiff a suitable person to hold an omnibus-driver’s licence, 
and that the Council therefore acted on such information. The plain- 
tiff’s solicitors on July 27, 1950, wrote to the Town Clerk. In the course 
35 of their letter, they said : 
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Our instruftions are to test the matter in the appropriate Court but we are 
reluctant to take any stops in this direction if the eircimistances placed before your 
Council are such as to indicate that the decision made was a reasonable one ; and 
we feel that your Council would be happy to place us in a position to enable us to 
adAuse our client to accept their decision. We would accordingly be pleased to 5 
receive from you full details of the report of the Superintendent of Police together 
with some indication of the avenues in wliicli his inquiries wore pursued so that the 
question of appropriate proceedings may be considered. 

As a result of these letters from the secretary of the Association 
and the solicitors, a further inquiry was made by the Corporation’s 10 
Transit Controller, who reported the result of his inquiry. This inquiry 
revealed, on information from a firm which had previously employed 
the plaintiff (hut which was apparently understood the Controller to 
be the then present employer of the plaintiff), that the xDlaintiff was 
considered to be a dangerous driver and a menace on the road, and that 15 
his work-mates would not ride in a vehicle driven by him. The matter 
came before the Transit Committee of the City Council on August 14. 
After consideration of the Police report, the written report of the Transit 
Controller, and his further verbal report (he being present at the meeting), 
the Committee recommended to the Council that its previous decision 20 
declining an omnibus-driver’s licence to the plaintiff should stand. The 
minutes of the Council meeting of August 28 record : 

That Messrs. McGavin and MacGoun wrote in reference to the application by 
A. A. F. Sadler for an omnibus-driver’s licence Avhieh has been refused and it was 
decided they be advised that the Council’s decision has been reached after con- 25 
sideration both of the Police report and also after taking otlier circumstances into 
account and that the Council, after further consideraton is not prepared to grant 
the licence. 

On August 29, the Town Clerk replied to the letter of the plaintiff’s 
solicitors : 30 

I am directed to acknowledge receipt of yours of the 27th ultimo in reference 
to the application of the above-named for an omnibus-driver’s licence recently 
refused and in reply I am instructed to advise you that the Council’s decision has 
been reached after consideration both of the Police report and also after taking other 
circumstances into account and in view of all circumstances the Council is therefore 35 
not prepared to grant a lieonce to your client. 

To this letter the plaintiff’s solicitors replied on September 7 inquiring 
whether the reference to “ other circumstances ” indicated that the 
Council had further considered the matter, and, if so, they asked to be 
advised of the “ other circumstances.” The letter went on to say that, 40 
if no further consideration had been given to the matter, the solicitors 
were of the opinion that the Council had not properly discharged its 
duties, and that, failing advice that the matter had been properly heard, 
it was proposed to apply to the Court for a writ of mandamus. There 
was no reply to this. Proceedings were commenced in November. 45 

McOavin, for the plaintiff. 

J. A. L. Bennett, for the defendant. 

Cur. adv. vult. 

Hutchison, J. [After stating the facts, as above :] It does not seem 
to me that, however it is looked at, the action of the Council, at the time 50 
of the first refusal of the plaintiff’s application, may be said, as is alleged, 
to have been merely delegating its power under the Hegulations to the 
PoHce Department. A Police report was obtained, but it was the 
Council or an officer of the Corporation, upon receipt of this report, 
that first refused the application. It may well be that the first refusal 55 
was made by an officer of the Corporation. This would seem to be a 
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reasonable inference from the fact that no resolution of the Council, or 
of any Committee of the Council, is quoted as at anj'^ time earlier than 
August. Whether it would be com]3etent or proper for the Council to 
delegate to an officer the power to deal with an application for an 
5 omnibus-driver’s licence is a matter on which I express no view, because 
the question does not arise in this case, as, whatever the position was 
in June, the matter was in August dealt with first by the Transit 
Committee and then by the Council itself. In the absence of a reply to 
the last letter of the plaintiff’s solicitors to the Tovm Clerk, it was not 
10 known to the plaintiff or his advisers, when the proceedings were com- 
menced, in what way, if at all, the matter had been further considered 
after the first refusal of the application. On the evidence as available 
at the hearing, counsel for the plaintiff was properly satisfied that the 
allegation contained in para. 6 of the statement of claim could not be 
16 supported, and confined his case to the allegation contained in para. 7. 

Section 30 of the Transport Act, 1949, replacing s. 21 of the Motor- 
vehicles Act, 1924, provides, in part, as follows : 

( 1 ) Any local authority may, on payment of a fee of five shillings, issue a motor- 
driver’s licence to any person who satisfies the local authority that he is qualified 
20 in accordance with this Act and with any regulations made under this Act to be the 
holder of a motor-driver’s licence. 

The Motor-drivers Regulations, 1940, made under the Motor- vehicles 
Act, 1924, prescribe the various classes of licences, how' applications are 
to be made, the qualifications which are required of motor-drivers before 
26 licences may be issued to them, and various other detailed matters con- 
cerning licences. Regulation 6 (1), as amended by Reg. 4 of the Motor- 
drivers Regulations, 1940, Amendment No. 1, 1943 (Serial No. 1943/101), 
provides as follows : 

Before the issue of a licence to drive a taxicab or motor-omnibus the issuing 
30 authority shall cause to be made such inquiries as it thinks proper as to the character 
of the applicant, and shall require a satisfactory certificate of character signed by a 
reputable person to be furnished to it, and shall not issue the licence unless it is 
satisfied that the applicant is a person of good character. The issuing authority 
may also cause to be made such other inquiries as it thinks fit wnth reference to the 
36 suitability of the applicant to act as the driver of a taxicab or motor-omnibus, and 
may, if it thinks fit, apply to any constable for his opinion thereon. 

The submission for the plaintiff was that the effect of the statutory 
provision and the Regulation was that, assuming the technical com- 
petence of the plaintiff as a driver and his passing the necessary medical 
40 tests (neither of which was doubted), when he came to apply for an 
omnibus-driver’s licence, the Council was first required to be satisfied 
as to his character (and there is nothing against his character), and that 
it might then make such other inquiries as it thought fit with reference 
to his suitability ; but that it was contrary to natural justice that, if the 
45 Council inquired as to his suitability, it did not go far enough to enable 
a complete decision to be made. Here it was said that the inquiry, did 
not go far enough because no inquiry was made of the Transport Depart- 
ment, which controls traffic in the City of Palmerston North, and because 
the further inquiry made by the Transit Controller was made of a former 
50 employer of the applicant, and not of the then present employer. It was 
said that a past employer might be prejudiced against a man who had 
left his employment, and that members of the Council, when they came 
to consider the application, might well have been impressed with an 
unfavourable report from an employer on the basis that they thought 
55 it was obtained from the present employer, whereas, in fact, it had been 
obtained from a former employer. It was said, too, that, where the only 
source of information was such as in this case, the plaintiff was entitled 
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to an opportunity to make .submissions to the Council or the Transit 
Committee as to the allegations against him. 

For the defendant, it was said that it is mandatory on the Council 
under the Kegulation to satisfy itself as to the good character of the 
applicant, but that it is discretionary whether it makes any inquiries as 5 
to his suitability to act as the driver of an omnibus, with the particular 
indication that it may apply to any constable for his opinion. It was 
said that there was no contravention of the law by the Council, no mala 
fides on its part, no delegation of authority, and no failure to consider and 
determine the application of the plaintiff. 10 

Ultimately, and necessarily, the sole question in issue was whether 
there was a proper consideration and determination by the Council of the 
plaintiff’s application. On that, I have no reasonable doubt. The 
Council obtained a report from the Police ; it obtained a report from its 
own Transit Controller ; both of these were adverse to the plaintiff, 15 
who, it was indicated, w'as a dangerous driver. Where the Regulation 
provides that the issuing authority may cause to be made “ sucili other 
“ inquiries as it thinks fit ’’ with regard to the suitability of the applicant, 
it seems to jne to bo impossible to argue that, because the City Council 
did not have a report from the Transport Department, its decision may 20 
be challenged. Nor do I think that the tact that the person from whom 
the incj[uiry was made by the Transit Controller ^vas a past employer, 
and not the present employer, is a matter that Justifies a challenge to the 
decision of the Council made under the terms of this Regulation. As 
regards the argument that the plaintiff should have been given an 25 
opportunity to make submissions before the Council or its Committee 
with respect to the allegations against him, counsel for the plaintiff 
agreed that, in what he called a normal case, the applicant could hardly 
expect to be heard in opposition to reports obtained by the local authority. 

It was agreed by counsel that the function of the local authority in dealing 30 
with such an application as this is the same as that of the respondent in 
Eandall v. Northcote Corporation ( (1910) 11 C.L.R. 100) as stated by 
Higgins, J. : “I am of opinion that there is not imposed on the Council 
“ the duty to hear and determine, in the judicial sense, at all. It is the 
“ duty of the Council to consider the a,pplication, and to decide whether 36 
“ it ought to be granted. There is no duty to ‘ hear ’ the applicant and 
“ his evidence, or anj^ opponents and their evidence. The Council is in 
“ a position analogous to that of trustees. As it is the duty of trustees 
“ to exercise their powers with a view to the interest of their beneficiaries 
“ as prescribed by the will, so it is the duty of the Council to exercise its 4-0 
“ pow'ers with a view to the interest of the public — in particular, the 
‘ ‘ public of the town — ’as prescribed by the Act ; but in the one case there 
“ is no obligation to ‘ hear ’ the beneficiaries ; and in the other case there 
“ is no obligation to ‘ hear ’ the public or the applicant ” [ibid., 119). 

With that view’ I, too, am in agreement. The local authority must 46 
consider the application; but the provision of Reg. 6 (1) that it may 
cause to be made “ such other inquiries as it thinks fit with reference to 
“ the suitability of the applicant ” seems to me to show that its consider- 
ation of the question of his suitability is not required to be a quasi- judicial 
consideration. There is a sharp contrast between Reg. 6 (1) and R.eg. 50 
G (2) and (3), which latter clauses relate to proceedings to revoke an 
omnibus-driver’s licence already held, and wdiich prescribe a judicial, 
or quasi-judicial, procedure. Counsel for the plaintiff, how’ever, argued 
that the plaintiff could in this case properly expect to be heard because of 
the fact that the City Council’s inquiries w’ere, in his submission, in- 55 
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suiTifif'uL I do not think, on the wording of Reg. 6 (1), that their 
suiTicienc-y may be inquired into by the Court. 

In rny opinion, the City Council has not failed to consider the plain- 
til’fs a’p})lication according to law. The motion will, therefore, be 
dismissed. 

As regiirds costs, it seems to me that, if the Council had replied to the 
last hdtci- of the plaintiff’s solicitors and told them what had been done 
by the Coimcil, the proceedings might not have been taken. On the 
other hand, all the facts were on affidavit before the case was argued. 
iO In the circumstances, the defendant v.dll be allowed its costs on a reduced 
basis, and I fix them at £12 12s. with disbursements. 

M olion dismissed . 

Solicitors for tixe plaintiff: McGavin mid MacQoun (Wellington). 

Solicitors for the defeudant : Coo'per, Rapley, Riitherfurd, and Bennett 
(Palmerston North ) . 


[m 'J’HE COURT OF APPEAL.] 

FARRELL v. NORTH CANTERBURY HOSPITAL 
BOARD. 


Court op Appeal. Wellington. 1951. April 10, 30. Gresson, J. ; 
Stanton, J. ; Hay, J. 

Workers' ('’oDipeiisation — Accide}(t Arlsi kj Out. of and in the Course of Employment — 
Tuberculosis-— \\ orler employed by Hospital Board, — F resumption of having 
contracted Tuberculosis trliile so emydoyed, — Duties or Classes of Unties prescribed 
by Fegulations declaratory of Class of Persons to whom Presumptkm applies — 
Worker e}, tilled to Compeusat ion-- Dale from ivhich Presumption operates — 
[i orkerP Coi/ipen.salion Act, lUZ'd, s. 10 — Tuberculosis Act, 194S, s. 23 (2 ) — 
1 ubereulosls Pegulatioiis, PIJU (Serial No. 19401138), Peg. 19. 

F., \vlio vvi.i.s fi-eo of tubei‘ciilosi.s, eominerieed work as a porter with the 
defendant Bourti on October 9, and he was oontinnously employed by it 

in the Cashmei’e Sanatorium until Septoixdxer 20, 1948, on wliich date he 
became totally incapacitated for work through having contracted the disease. 
Early in 1948, lie began to associate with a female patient of the Sanatorium, 
and became engaged to her at Easter of that year. He was infected with 
taberculosis by the following June or July. By reason of the tubereulo’sis, 
he was totally incapacitated for work from September 20, 1948, to September 5, 
1949. He was paid full wages to October 19, 1948, and claimed compensation 
for tiie balance of tlic incapacity period. On September 5, 1949, he returned 
to his worlc with tiio Hoanl, and lie had not lost any wages since then. The 
disease had loft liim poniumently unfit for heavy work and with an increased 
risk of infection; and lio claimed compensation accordingly. He was not 
able to snow by e\'iilenco that tlio tuberculosis which incapacitated him was 
due to the nature of his employment. 

The Tuberculosis Act, 1948, operated from April 1, 1949 ; and the Tuber- 
culosis Kogulations, 1949, cmne into force on September 1.5, 1949 : and, under 
Reg. 19, the plaintiff’s duties were “ prescribed ” to come within s. 23 (1) of 
the statute. 

On case stated by the Judge of the Compensation Court for the opinion 
of the Court of Appeal on the question whether the presumption created by 
s. 23 (2) applied to the plaintiff’s case, and, if so, from what date, 
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Held, by the Court of Appeal, 1. That Reg. 19 of the Tuberculosis 
Regulations, 1949, is definitive or declaratory of a class of persons envisaged 
by s. 23 (1) of the Tuberculosis Act, 1948, and accordingly has the same effect 
as though its terms had been embodied in s. 23 itself. 


2. That the presumption created by s. 23 (2) of the Tuberculosis Act, 1948, 
applied to the plaintiff’s ease as from April 1, 1949, the date on which that 
statute catne into force. 


CASE STATED by the Judge of the Compensation Court under Chapter 
VIII (5) of the Workers’ Compensation Rules, 1939, for the opinion of 
the Court of Appeal. It involved the construction of s. 23 of the 
Tuberculosis Act, 1948. 

The plaintiff was seeking compensation under the Workers’ Compen- 5 
sation Act, 1922, on the ground that he contracted tuberculosis while 
employed as a porter by the defendant Board. His service commenced 
on October 9, 1946, he being then free of the disease. He was con- 
tinuously employed at the Cashmere Sanatorimn, Christchurch, until 
September 20, 1948, on which date he became totally incapacitated for 10 
work through having contracted the disease. Early in 1948, he began 
a friendship with a female patient of the Sanatorium, to whom he became 
engaged at Easter of that year. He was tuberculosis-infected by the 
following Jmie or July. The period of total incapacity extended from 
September 20, 1948, until September 5, 1949, on which latter date the 15 
plaintiff returned to his work with the Board, and had since continued 
in ful. employment. The disease had left him permanently unfit for 
heavy work and with an increased risk of infection, and there would 
accordingly be a claim based on permanent partial incapacity. 

The question for the opinion of the Court of Appeal is : Does the 20 
presumption created by s. 23 (2) apply to plaintiff’s case, and, if so, from 
what date ? 
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Barrer, for the plaintiff. The Court is asked to decide whether or 
not the plaintiff is to get the benefit of the presumption laid down under 
the Tuberculosis Act, 1948, as amplified by the Tuberculosis Regulations, 
1949. Pursuant to the provisions of s. 10 of the Workers’ Compensation 
Act, 1922, the onus ordinarily would be on the plaintiff to prove that 
he contracted tuberculosis in the course of his employment. The Tuber- 
culosis Act, 1948, however, was jiassed by the Legislature on November 
12, 1948, with effect as from April 1, 1949 ; and s. 23 of that statute 30 
provides, inter alia, that, unless the contrary be shown, a worker who 
contracts tuberculosis while working in a hospital such as the Cashmere 
Sanatorium is deemed to have contracted it in the course of his employ- 
m.ent. The statute specifies certain classes of persons who shall get the 
benefit of that section, and other classes are to be specified later : see 35 
the Tuberculosis Regulations, 1949, which specify the class in which 
the plaintiff was ; but the Regulations came into force on September 15, 
1949. The statute is intended to be beneficial to the worker. Section 
23 defines in part the class of persons who are to get the benefit of it 
(persons on nursing duties) on April 1, 1949. The Tuberculosis Regu- 40 
lations, 1949, are definitive or declaratory of a class which the Legislature 
envisaged, because it refers to them in s. 23 (1) as a class to be defined ; 
and that class, having been defined, then steps into the same position as 
that in which nui'ses were ; and their rights also became operative on 
April 1, 1949. Accordingly, the plaintiff is entitled to compensation 45 
as from April 1, 1949, by virtue of the presumption in favour of the 
plaintiff in s, 23 (2) of the statute. He is also entitled to a sum 
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calculated in accordance with the provisions of s. 41 (3) of the Workers’ 
Compensation Amendment Act, 1947, by virtue of which a worker, if he 
has a disability of 10 per cent., whether he has a loss of earnings or not, 
is entitled to compensation : Dempsey v. Public Trustee {[1950] G.L.R. 

5 328). 

For the purposes of the argument, this case falls into three parts — 
namely, (i) the worker’s period of incapacity from September 20, 1948, 
to Api'il 1, 1949, in which period it is admitted that the onus of proof 
rested on the worker in the ordinary way, no presumption existing ; 
10 (ii) the period of total incapacity from April 1, 1949, to September 5, 
1949, when the presumption existed, unless the Tuberculosis Regulations, 
1949, have taken it away ; (iii) the period from September 5, 1949 — 
i.e., the balance of the compensation period as laid down under the 
Workers’ Compensation Amendment Act, 1947 — when he is entitled to 
15 have his 20 per cent, to 25 per cent, disability assessed. Whether or not 
the Regulations take away his rights for the first two periods, there is 
nothing in the Regulations which prevents his getting compensation by 
virtue of s. 41 (3) of the Workers’ Compensation Amendment Act, 1947, 
for the third period, because the Regulations themselves define his class 
20 as at September 15, 1949. 

As to the rule relating to the operation of statutes, see 31 Halshury's 
Laws of England, 2nd Ed. p. 513, para. 670, p. 524, paras. 684, 685. 
It might be suggested that some heavy retrospective financial burden 
is put on the emplo3’'er ; but that is not so, because it is expressly provided 
25 in s. 23 (5) of the Tuberculosis Act, 1948, that compensation is payable 
as from April 1, 1949, only. The Regulations are capable of a reasonable 
and fair construction, which does not make them conflict with the statute : 
Acts Interpretation Act, 1924, s, 5 (c) (J), which has been applied to 
workers’ compensation cases : In re An Agreement, Connew with 
30 Wilton Collieries, Ltd. ([1934] N.Z.L.R. 1029, 1032) and In re Lovell 
and Collard’s Contract ([1907] 1 Ch. 249). If the Legislature had intended 
that District Nurses, medical officers, «fec., and the persons included 
under Reg. 19 {g) of the Tuberculosis Regulations, 1949, were not to get 
the same benefits as nurses, or that they were not to get those benefits 
35 so soon, it would have said so : see s. 2 of the Workers’ Compensation 
Amendment Act, 1936. In Boberts v. Gisborne District Land Registrar 
( (1909) 28 N.Z.L.R. 616), retrospective effect was given to a statute, 
although the statute itself was expressed as coming into force on a 
particiilar date. 

40 [To Hay, J.] No claim is put forward with respect to the first period 
unless, on the evidence, the Court thinks that the plaintiff has discharged 
his onus of proof. 

Shorland, for the defendant. It is conceded that s. 5 (c) and (j) of 
the Acts Interpretation Act, 1924, is applicable to the construction of a 
45 Regulation made pursuant to a statute and passed in extension of that 
statute ; it must be shovm clearlj^ from the language of the Regulation, 
or by necessarj^ intendment, that it has a retroactive effect : In re An 
Appeal by Parekaiura Parekura ((1912) 31 N.Z.L.R. 1074, 1077). 
The plaintiff seeks to make his case by relying upon s. 23 (2) and (4) of 
50 the Tuberculosis Act, 1948, as having retrospective effect. While it is 
true that the Regulations and the Act must be read as one enactment, 
they are to be read as operating as such on and from the date of the 
coming into force of the Regulations, under which the plaintiff was for 
the first time brought within the provisions of the statute. 
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A, Section 23 (4) of the Tuberculosis Act, 1948, should be construed 
as applying only to claunants employed in duties which, on the date of 
the coming into force of the Act, had been defined by the Act or otherwise 
prescribed, and as having no application to claimants who may have been 
brought vdthin s. 23 (1), 6 

The question is one of construe , ion of a subsection which admittedly 
is expressed in terms w'hich show that to some extent it w&s intended to 
be reti’ospective. The rule of construction relative to sections which are 
claimed to be retrospective is that those sections are not to be given 
greater retrospective effect than is clearly intended, or than their words 10 
make necessary. The crucial words for consideration in subs. 4 are 
“ while employed as aforesaid.” As the subsection is retrospective, 
those words should receive a strict construction, and should be limited 
in their meaning as referring to the employees indicated in s. 23 (1), 
because, upon close examination of the section, it becomes clear that 15 
that is in accordance wdth the intention of the Legislature ; and any 
other construction would lead to startling, and, indeed, absurd, results. 

The Workers’ Compensation Act, 1922, imposes on all claimants certain 
obligations in regard to giving notice of their claim as soon as possible : 
s. 26 ; and all claimants have the obligation of bringing action within 20 
six months of the date of the accident : s. 27. In the case of industrial 
diseases, s. 10 of the Workers’ Compensation Act, 1922, provides that, 
for the purposes of giving notice and for the purpose of time limitations, 
the date of incapacity is to be taken as the date of accident. The whole 
scheme of s. 23 of the Tuberculosis Act, 1948, imports s. 10 of the Workers’ 25 
Compensation Act, 1922, and retains those limitations. 

The difficulties which would otherwise arise from enforcing the rights 
prima facie given by subs. 4 are dealt with in subs. 5, which must be read 
with subs. 4. Subsection 5 is evidence of the intention of the Legis- 
lature that subs. 4 shall apply only to cases arising from employment on 30 
duties within the classes of employment defined or prescribed before the 
date of the commencement of the Act which were to have the benefit of 
subs. 4. Otherwise, the result is that the Regulations came into force 
on September 15, 1949, which is only a fortnight after the plaintiff 
returned to work, and, if s. 23 (4) were applicable to a claimant brought 35 
within s. 23 for the first time by the Regulations, he would have had only 
fifteen days to commence his action. Unless he is expressly given the 
benefit of subs. 4, and unless machinery is provided which will enable 
him to have a fixable date for the commencement of his incapacity, 
he will be barred from compensation by ss. 20 and 27 of the Workers’ 40 
Compensation Act, 1922. It so happens that the plaintiff became 
incapacitated from tubcrculosi some little time before the Tuberculosis 
Act, 1948, came into force on April 1, 1949. Another w'orker in the 
same institution, employed on the same duties, and also coming under 
the Act on September 15, 1949, may have contracted his tuberculosis 45 
on April 2, 1949. Although his incapacity would be later in date than 
the plaintiff’s, he clearly would have no retrospective rights under subs. 

4, because an essential condition for the retrospective claim under that 
subsection is incapacity before the date of the commencement of the 
Act. 50 

For those reasons, and because of the intention shown by the statute, 
the retrospective effect to be given to subs. 4 should be limited and 
confined to a strict reading of the words “ while employed as aforesaid ” 
—namely, to the occupations which are stated m subs. 1. 
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[Geesson, J. To enjoy the operation of subs. 4, the person must be 
qualified by being designated before April 11] 

The subsection being retrosj)ective, the principle is that it is not to be 
considered as having greater retrospective effect than is necessary : 
5 Ilaxwell on the Interpretation of Statutes, 9th Ed. 222, and Reid v. Rdd 
( (1886) 31 Ch.D. 402, 408). The presumption or rule relative to the 
retrospective interpretation of statutes applies to the Workers’ Compen- 
sation legislation : Clement v. D. Davis and Sons, Ltd. ([1927] A.C. 126). 
Consequently, the plaintiff has not the benefit of s. 23 (4). 

10 B. The presumption provided for in s. 23 (2) is not retrospective. 
Subsection 1 lays dovm the basis of the tjqoe of claim with which subs. 2 
deals. The basic condition for liability imposed by s. 23 is “ while 
“ employed ... on musing duties or on such other duties or 
“ classes of duties.” The words presumably mean something more than 
15 during the mere cmrency of the employment, and connote contraction of 
the disease while the worker is employed at his duties. The question is 
•whether subs. 2 is to have retrospective effect ; and, furthermore, whether 
subs. 2 applies to a case coming within subs. 4. There is nothing in subs. 
2 to suggest that it is to have retrospective effect ; and prima facie, read 
20 alone, subs. 2 can apply to cases and to facts which arise only after the 
date of the coming into force of the Act. But, if it had been intended 
that retrospective claims coming within subs. 4 should have the benefit 
of the presumption provided for in subs. 2, then one would expect to find, 
not the words “ has contracted tuberculosis before the date of commence- 
26 “ ment of this Act,” but words such as “be found to be suffering from 
“ tuberculosis while,” &c., to indicate that the presumption is to apply 
to the special cases arising within subs. 4. Subsection 4 shows that there 
is redeclared in it the need of proving that the person has, “ while em- 
“ ployed as aforesaid,” contracted the disease before the commencement 
30 of the statute. 

Barrer, in reply. This is a remedial and beneficial Act, and a long- 
range statute : see Reg. 2 (2) of the Tuberculosis Regulations, 1949. 
The rule of retrospective cons'truction applies only where the words of 
the Act are ambiguous : Dagnall v. Huddart Parker, Ltd. ([1937] N.Z.L R 
35 522, 526). 

Ctir. adv. vult. 

The judgment of the Court of Appeal was delivered by 

Hay, J. The Tuberculosis Act, 1948, was passed on November 12 
1948, but did not come into force until x\pril 1, 1949. Its Preamble 
40 states that it is ; 

An Act to make better Provision for the Treatment, Care, and Assistance of 
Persons suffering or having suffered from Tuberculosis and for preventing the 
Spread of Tuberculosis. 

Section 23 (1) provides that, w^here any person contracts tuberculosis 
46 while employed by any Hospital Board or in any institution or service 
under the control of the Depai-tment of Health on nursing duties or on 
such other duties or classes of duties as may be prescribed, and the in- 
capacity or death of that person results from that disease, then, notwith- 
standing anything contained in s. 10 of the Workers’ Compensation Act, 
60 1922, compensation shall be payable under that Act in respect of such 
incapacity or death in all respects as if the disease were a personal injury 
by accident arising out of and in the course of that employment, and the 
provisions of that Act, including s, 10 (but excepting subss. 1 and 2 thereof ), 
shall, so far as applicable, and with the necessary modifications, apply 
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accordingly. The section goes on to say (subs. 2) that, where any peraon 
to whom the section ajjplies is found to be suffering from tuberculosis at 
any time while employed as aforesaid or at any time within twelve months 
after having ceased to be so employed, that person shall, unless the 
contrary is proved, be presumed for the purposes of the section to have 5 
contracted the disease while so employed. Then, by subs. 3, any 
vocational guidance officer of the Dep’artnient of Education acting as f ’I 

such at any sanatorium, tuberculosis clinic, or other institution under the 
control of any Hospital Board or of the Department of Health, and a-ny 
school-teacher engaged in teaching at any hospital class at any institution 10 
under the control of any Hospital Board, sliall be deemed to be employed 
by the Board or by the Department, on dutie • to which subs. 1 applies. 

It is then declared by subs. 4 that, without limiting or affecting in any 
way the application of the foregoing provi,sions, the section shall extend 
and apply with respect to any person who, while employed as aforesaid, 15 
has contracted tuberculosis before the date of the commencement of the 
Act and {a) is on that date .still incapacitated as a result of the disease, 
or (6) becomes incapacitated or dies after that date as a result of the 
disease : provided that no eoni]:)ensation shall in any case be payable in 
respect of any period of incapacity before the commencement of the Act, 20 
anef. any payment, allowance, or benefit received by that person from the 
employer in respect of that period shall be taken into account in assessing 
the aggregate amount of compensation payable in respect of that person 
under the subscctiou. Subsection 5 is to tlie effect that, notwithstanding 
anjdhing in s. 10 (4) of the Workers’ Compensation Act, 1922, where the 25 
incapacity of any person to whom s. 23 applies has commenced before the 
date of the commencement of the Act, then, for the purposes of ss, 26 
and 27 of the Workers’ Compensation Act, 1922 (which relate to the 
giving of notice and the limitation of actions), the incapacity shall be 
deemed to have commenced on that date. The remaining provisions of 30 
s. 23 are not material for present purposes. 

The prescription of “ otlier duties or classes of duties ” for the purposes 
of 3. 23 (1) apjK-ajs in the Tuberculosis Regulations, 1949 (Serial No. 

1949/138), issued on September 7, 1949, pursuant to the Tuberculosis 
Act, 1948, and ex])ressed to come into force on the seventh day following 35 
the date of notification in the Gazette of the making thereof, which was 
September 8, 1940, The Regulations accordingly came into force on 
September 15, 1949. It is provided by Reg. 19 of the Regulations that 
s. 23 of the Act shall, in addition to its application to nursing duties, apply 
with respect to the duties of {inter alios) and other emploj^ee, if his duties 40 
bring him into close association with patients or involve him in the 
handling of unsterile articles or materials which have been in contact with 
patients. The plaintiff’s duties bring him within that category. 

It is disclosed in the case stated that, so far as the burden of proof 
is on the plaintiff, he is not able to show that the tuberculosis which 45 
incapacitated him was due to the nature of his employment. The case 
goes on to say that it is not less probable that he contracted the disease 
from the female patient to whom he became engaged, and, accordingly, 
he cannot bring himself within s. 10 of the Workers’ Compensation Act, ^ 

1922, without the aid of the presumption under s. 23 of the Tuberculosis 50 
Act, 1948, The question for the opinion of the Court is whether the 
presumption created by s. 23 (2) applies to the plaintiff’s case, and, if so, 
from what date. 

The plaintiff, having contracted the disease before the commencement 
of the Act while employed by the defendant Board, and having on that 65 
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date been still incapacitated as a result of the disease, claims to be 
entitled to the benefit of the retrospective provisions of s. 23 (4). On 
the other hand, it is submitted on behalf of the defendant Board that 
plaintiff was for the first time brought within the Act on September 15, 
6 1949, the date of the coming into force of the Regulations, and that he is 
accordingly disqualified from claiming the benefit of the presmnption 
in s. 23 (2), at least to the extent of having his compensation assessed as 
from April 1 , 1949, when the Act came into force. The argument for the de- 
fence is that, proceeding on the principle that a provision admittedly recro- 
10 spective to some extent is not to be given greater retros^Deotive effect than 
is clearly intended, the proper construction of s. 23 (4) is that it applies 
only to such persons as were employed on duties which, on the date of the 
coming into operation of the Act, had been prescribed, either in the Act 
itself or by Regulations, as the essential qualification of a claimant. 
16 In the submission of counsel for the defendant Board, the crucial words 
of s. 23 (4) are “ while employed as aforesaid,” and plaintiff could not be 
said to have come within those words at the time w^hen he contracted the 
disease. We think the argument is fallacious, and misconceives the 
effect of the provisions of subs. 1. It is stated in that subsection that 
20 the right to compensation is given to persons employed, not only “ on 
“ nursing duties,” but “ on such other duties or classes of duties as may 
“ be prescribed.” The prescription of other duties so contemplated by 
the section was effected in the normal manner by Regulations, and it 
was no more than accidental that the issue of the Regulations took place 
26 after, instead of before, the Act had become operative. In our opinion, 
Reg. 19 of the Regulations cannot be regarded otherwise than as definitive 
or declaratory of a class of persons envisaged by s. 23 (1), and, accordingly, 
has the same effect as though its terms had been embodied in the section 
itself. We are not impressed hj the argument of counsel for the defen- 
30 dant Board that there should be taken into account on the construction 
of the section the consideration that other duties or classes of duties may 
be prescribed by future Regulations. The list set out in the present 
Regulations appears on its face to be comprehensive, and, in any event, 
there can be no gainsaying the fact that the obvious intention of the 
35 Legislature in enacting s. 23 was to afford a wide and generous right to^ 
a class of persons whose duties bring them jpeculiarly within the risk of 
infection in respect of this particular disease. 

In the opinion of the Court, the answer to the question submitted is 
that the presumption created by s. 23 (2) applies to the plaintiff’s case 
40 as from April 1, 1949. 

The plaintiff is allowed costs of the proceedings in this Court on the 
lowest scale as from a distance, together with disbursements. 

Question answered accordingly. 

Solicitors for the plaintiff : Barrer and Thompson (Christchurch). 

Solicitors for the defendant: Lane, Neave, and Wanklyn (Christ- 
church). 

O 
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[in the supreme court.] 


NIPPERT u. HAIGH. 


Supreme Court. Wellington. 1951. March 1 


Public Health— Closing-ordar— Shed erected nn ft. from Sfnirturc of Dwelunijkouse— 
Back Yard alleged to be le.sit than Minimum Open Spuce—Suck Snep. not an 
“ addition"— Closing-order ultra virus- IlcuUh Act, W20, ss. 41, 44-Mu niapal 
Corporations Act, 1933, ss. 300, 307. 


The appellant owned and occupied a house erected on a rectangular sect ion 
of land having a frontage of IS ft. « in. to Am Street, in the City of 5Vellington, 
and a depth of 82 ft. 6 in. The house (of two storio.s) was built in 189S, m sucli 
a position as to leave a clear yard-spaco at the rear of tlie building of fcho luL 
width of the section and of a depth of 29 ft. C in. to the back boundary. In 
1949* the appellant built, at the extreme rear of the section, a shed lyitig almost 
completely across the width of the section. The open back-yard space [bus 
loft was just below the niinimurn rociuired in the circumstances by s. .10b (3) 
of the Municipal Corporations Act, 1033. 

Tlio Wellington City Corporation, having failori in its prosecution of the 
appellant for erecting the shed without a permit, began proceedings against 
her under the closing-order provisions of the Health Act, 1920, with the object 
bf compelling removal of the shed. A certificate was issued by the City 
Engineer on May 10, 1950, to the effec.t that the appellant’s dwellinghouse was, 
by reason of its situation "and structure, unfit for habitati on, and that, to make 
it fit for habitation, use, or occupation, it was necessary for her to “ provide 
“ in accordance with the requirements of the Municipal Corporations Act, 
“ 1933, an open space at the rear of the dwelling, extending throughout the 
“ entire width of the site ; the minimum distance across such open space being 
“ not less than 20 ft. from every part of the dwelling.” The certificate also 
stated that in the opinion of the City Engineer these works could be carried out 
within a period of thirty days from the date of the service of the notice requiring 
them to be done. On May 17, 1950, a formal notice from the Town Clerk, 
in terms of s. 40 (2) of the Health Act, 1920, served on the appellant, and calling 
on her to effect or carry out the alterations and works sx^ecified in the City 
Engineer’s certificate, was ignored. On August 11, 1960, the Corporation 
issued an order prohibiting the use of the api^ellant’s pi'eniises for human 
habitation or occupation until the specified alterations and works had been 
carried out to the satisfaction of the Corporation. 


The appellant was charged under s. 44 of the Health Act, 1920, with 
occupying on October 25, 1950, premises in respect of •which a closing-order 
was in force, and she was convicted. 


On appeal imder the Justices of the Peace Act, 1927, from the conviction, 

Held, 1. That the failure of the appellant to appeal, under s. 41 of the 
Health Act, 1920, against the closing-order did not prevent the Supreme Court 
from inquiring into its validity. 

R. V. North, Ex parte Oakeg ([1927 j i K.B. 491), West Hum Corporation 
V. Charles Benabo and Sons ([1934] 2 K.B. 253), and Benabo v, 
TVooci Careen ([1945J 2 All E.H. 102) followed. 

Stepney Borough Council v. John Walker and Sons, Ltd. ([1934] A.C. 
366) distinguished. 

2. That the meaning of the word “ addition ” in s. 306 (0) of the Municixjal 
Corporations Act, 1933, is an addition to the actual btructuro of the building ; 
and, accordingly, that subsection does not aijply to the erectiion of a shed lying 
19^ ft. beyond the actual dwellinghouse. 

Quaere, Whether s. 306 (1) of the Munieixial Corporations Act, 1933, in its 
reference to “ a new dwellinghouse ” applies only to one erected after tiie 
commencement of that statute. 
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APPEAL from the conviction of the appellant, who had been charged 
under s. 44 of the Health Act, 1920, that on October 25, 1950, she occupied 
premises situated at No. 55 Aro Street, Wellington, in respect of which 
a closing-order was in force. The information was heard by Mr. Scully, 

6 S.M., on November 23 and December 1, 1950, and, for reasons given in 
a reserved judgment, the learned Magistrate ordered that the appellant 
^ 'llfc convicted and fined the sum of £5, with Court costs 10s. The 

^ appellant instituted a general appeal under the Justices of the Peace Act, 

1927, but, as the facts were not in dispute, they were brought before the 
10 Supreme Court in the form of an agreed statement. 

The facts were within a narrow compass. The appellant was the 
owner and occupier of a house, No . 55 Aro Street, erected on a rectangular 
section of land having a frontage of 18 ft. 6 in. to Aro Street and a depth 
of 82 ft. 6 in. The house (of two stories) was built in 1898. It was 
15 erected in such a position as to leave a clear yard-space at the rear of the 
building of the full width of the section and of a depth of 29 ft. 6 in. to 
the back boundary. In 1949, the appellant erected at the extreme 
rear of the section a shed whose outside dimensions were 18 It. by 10 ft., 
and which lav rJmost completely across the width of the section. The 
20 shed was distant 19 ft. 6 in. from the back w^all of the house, and 18 ft. 

2 in. from a chimney built at the corner of that wall. The open back- 
yard space thus left was approximately 19 ft. 6 in. by 18 ft. 6 in., w'hich 
w^as just below the minimum required in the circumstances by s. 306 (3) 
of the Municipal Corporations Act, 1933. 

25 The Wellington City Corporation, having failed in its prosecution of 
the appellant for erecting the shed without a permit, adopted the expedient 
of proceeding against her under the closing-order provisions of the Health 
Act, 1920, its objective being the removal of the shed, A certificate 
was issued by the City Engineer on May 10, 1950, to the effect that the 
30 appellant’s dweUinghouse w^as, by reason of its situation and structure, 
unfit for habitation, and that, to make it fit for habitation, use, or 
occupation, there were necessary the following alterations and works 

[to] provide in accordance with the I’equirements of the Municipal Corporations 
Act, 1933, an open space at the rear of the dwelling, extending throughout the 
35 entire width of the site ; the minirauni distance across such open space being not 
less than 20 ft. from every part of the dwelling. 

The certificate also stated that, in the opinion of the City Engineer, the 
■ works could be carried out within a period of thirty days from the date 

of the service of the notice requiring them to be done. On May 17, 
40 1950, a formal notice from the Towm Clerk in terms of s. 40 (2) of the 

Health Act, 1920, was served on the appellant, calling on her to effect 
I or carry out the alterations and works specified in the City Engineer’s . 

I certificate. The notice having been ignored, the Corporation on August 

1 11, 1950, in pursuance of the powers given to it by s. 40, made and issued 

45 an order prohibiting the use of the premises. No. 55 Aro Street, for human 

habitation or occujiation until the alterations and works had been carried 
out to the satisfaction of the Council. 




Harding, for the appellant. 

F. H. Jones, for the respondent. 


Cur. adv. vnli. 




Hay, J. [After setting out the facts, as above :] When a closing-order 
is made’ by a local authority, a right of appeal (to be exercised within 
fourteen days) is given to the owner or occupier by s. 41 of the Health 



butteewoe-th’s local goveenment eepoets. 


site, to exploit wliat- 
ay be— foads ready 
Ofgatiized, together 
great, to shops, 
so forth. Hardy, if 
yhich should accrue 
o, be realised under 
jates so completely 
comers. 

■ban anything is the 
ae Kqyal Comm/ssio/i 
'Population (the Bar- 
strong case for the . ^ 
-operation between 
of business enter- 
be great industrial 
ew industries not 
w materials might 
"Operation, again, 
le housing of the 
iberately amongst ^ 

idustry might be 
b ihould 
fom the 
congested, 
v.’idiin I 


Village 


Act 1920. The appeal is heard and determined in a Magistrates 
Court by a Stipendiary Magistrate, whose decision, whether cancelling 
the order or confirming it, either absolutely or subject to conditions and 
modifications, is declared by s. 42 to be final. In the present case the 
appellant refrained from exercising her right of appeal, having been o 
advised that the closing-order was invalid. 

At the hearing of the appeal, two grounds were relied upon by counsel 
for the respondent — namely, (i) that, the appellant haying failed to 
exercise her right of appeal, it was not competent for this Court to go 
behind the closing-order, and (ii) that the closing-order was in any event Id 

valid. T , ,, 

As to the fii'st ground : Counsel for the respondent relied on the 
principle illustrated by Stej^ney Borough Goundi v. John Wcdlcer and 
Sons, Ltd. ([1934] A.C. 365) that, on the construction of a statute, the 
appeal remedy therein provided may be found to be exclusive. I agree, 15 
however, with the submission of counsel for the appellant that such a 
principle cannot be applied to the circumstances of the present case, 
because here we have a clear-cut question of ultra vires, which was not 
present in the Stepney Borough case. Moreover, in the latter case there 
was the important point of the conclusiveness of the rate-book. Here, 20 
he contended, the right of appeal would have been in respect of a closing- 
order which was invalid ah initio, and which in law did not exist. It 
was, therefore, void, and not merely voidable, and the appeal would have 
been against a niiUity. I think tliose submissions are sound, and should 
be adopted for the purposes of the present case. They are in harmony 25 
with the cases of E. v. North, Ex parte Oahey ([1927] 1 K.B. 491, 506), 

West Ham Corporation v. Charles Benabo and Sons ([1934] 2 K.B. 253), 
and Benabo v. Wood Green Borough ([1945] 2 All E.R. 162). Counsel 
for the respondent in fact relied upon the last-named case as being exactly 
in point here, the iiltra vires principle being present. With that con- 30 
tention I am unable to agree. On the contrary, I agree with counsel 
for the appellant that the case does not trench upon the principle which 
was dealt with by AtUnson, J., in West Ham Corporation v. Charles 
Benaho and Sons ([1934] 2 K.B. 253). That earlier decision was in fact 
expressly approved in Benabo v. Wood Green Borough ([1945] 2 All E.R. 35 
162, 166). I therefore hold that the failure of the appellant to appeal 
against the closing-order does not prevent this Court from inquiring into 
its validity. 

As to the second ground : The closing-order depends for its validity 
on the applicability or otherwise of the provisions of s. 306 of the Municipal 40 
Corporations Act, 1933. That section is the foundation of the closing- 
. order procedure adopted by the Corporation in the present instance, for it 
is linked to the Health Act, 1920, by virtue of s. 307, which provides [inter 
alia) that a dwcllinghoiise which is not in accordance with the provisions 
of s. 306 shall be deemed to be unfit for occupation, and shall be dealt 45 
with under the Health Act, 1920, accordingly. Counsel for the i-espon- 
dent admitted (and, in my opinion, correctly) that the dwellinghouse 
in the present case was not a “ new dwellinghouse ” within the meaning 
of s. 306, and that the provisions of s. 307 (2) could not be deemed to apply 
to other than a “ new dwellinghouse.” The expression new dwelling- 50 
“ house ” is not defined in the Act. The provisions equivalent to s. 306 
first appeared in the Act of 1900, and have been repeated in all subsequent 
consolidations. As the appellant’s dwellinghouse was erected in 1898 
(a fact which was not before the learned Magistrate in the Court below), 
it could never have been a new dwellinghouse for the purposes of the 55 
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statute, even assuming the learned Magistrate to be right in his opinion 
that the new dwellinghouse referred to in s. 306 is one either erected since 
the provision was first enacted in 1900 or re-erected, converted, or 
altered since that date in any of the modes specified in subs. 7 of s. 306. 

5 There may, indeed, be grave doubt as to the correctness of that view, 
as the language of s. 306 leaves it open to the construction that the section 
^ applies to erections after the commencement of the Act. I am expressing 

no opinion on the point, as it is not relevant for the purposes of the case. 

Counsel for the respondent was, in the circumstances, driven to 
10 contend that s. 307 (2) still applied because of the provisions of subss. 
6 and 7 of s. 306. Subsection 6 provides that, where any alteration or 
addition is made to any dwellinghouse (whether erected before or after 
the commencement of the Act), the open sjoace attached to such dwelling- 
house shall not be diminished by such alteration or addition so as to leave 
15 a smaller area than is required by s. 306 to be provided. He conceded 
that there was no authority as to what an “ addition ” meant, but con- 
tended that some support for the vieAv that it did not necessarily mean 
an addition actually forming part of the structure was to be found in the 
use of the word “ attached ” in subs. 3. The argument was that, as 
20 in 1900 (when subs. 3 was originally framed) sheds and outbuildings 
were usually not physically attached to the dwellinghouse, the word 
“ attached ” must be read as meaning “ somewhere on tlie section.” 
Such an argument is no more convincing than the reliance by counsel 
for the respondent on the definition of “ dwelling ” in s. 2 of the Health 
25 Act, 1920, and of “house” in the Housing Improvement Act, 1945. 
I agree with the submission of counsel for the appellant that the test of 
the meaning of the word “ addition ” in subs. 6 is the ordinary sense 
of the word, and that no artificial definition can be invoked. It appears 
to me that the plain and natural meaning of an addition to a dwelling- 
30 house is an addition to the actual structure of the building, and that the 
words of the subsection are not to be satisfied by the erection of a shed 
lying 19 ft. 6 in. beyond it. The argument of counsel for the respondent 
based on subs. 7 depends on the words appearing therein (“or an 
“ addition to . . . an existing dwellinghouse ”), and must, in my 

35 opinion, fail for the same reasons. 

The closing-order issued by the Corj)oration is accordingly invalid and 
of no effect, and the appellant is entitled to succeed in her appeal. The 
conviction is quashed, with costs £15 15s. and disbursements to the 
appellant. 

Appeal alloxmd. 

Solicitors for the appellant : Wehh, Richmovd, and Bryan (Wellington). 

Solicitor for the respondent : City Solicitor (Wellington). 
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ATTOBNEY-GENERAL, 'Ex relatione BRADSHAW AND 
ANOTHER r. PENINSULA COUNTY. 

SupEEME CouET. Diinediii. 1950. October 20. 1951. January 29. 

Hutchison, J. 

Cmnties—Bid'inqs llepi-esmtation—Beadjiistment of BepremmUon tn General 
ElerMon Year— Urban and Farmitig Portiom of County— As far as possible — 
Counties Act, 1020, s. 60— Local Elections and Polls Amendment Act, lJ4b, s. 2 {0). 

Section 60 of the Counties Act, 1920, calls for an achustment, as far as pos- 
sible, of representation triennially when any substantial disproportion mani- 
fests itself in the represents tion of the several ridings, having regard to tiie 
rateable value and number of electors in each riding. 

The words “ as far as possible,” used in the section, recognize that there 
will be cases where it is not jiossible to make any reasonably precise adjust- 
ment ; this may arise from the difficulty of reconciling the two lactors to 
which the representation is to be proportioned. 

MOTION by the Attorney-General, on the relation of two ratepayers 
and electors of the North East Harbour Riding of the County of Peninsula, 
for a writ of mandamus directed to the Council of the defendant Corpora- 
tion commanding the Council to adjust the representation on the Council 
of the ridings of the County so as to proportion the same as far as possible 
to the rateable value and number of electors in each riding respec- 
tively, and to do all things necessary to effect such adjustment. 

The representation of the ridings, the respective numbers of electors 
in each riding, and the rateable values of the ridings as at March, 1950, 
were set out in the following table : 


Nams of 

Number of 

Number of 

Rateable 

Riding 

Councillors 

Electors 

Value of 


for Riding 

in Riding 

Riding 

Otago Heads 

.. 1 

154 

£76,740 

Sandymount 

.. 1 

73 

£56,310 

Highcliff . . 

.. 1 

106 

£80,410 

Tomahawk . . 

.. 1 

296 

£63,422 

North East Harbour 2 

1,034 

£299,005 

Broad Bay . . 

.. 2 

662 

£147,450 

Portobello , . 

.. 1 

201 

£85,075 


9 

2,526 

£808,412 


The further relevant facts sufficiently appear from the Judgment. 


Meade, for the plaintiff. 

I. B. Stevejison, for the defendant. 


Cur. adv. vult. 


Hutchison, J. Section 60 of the Counties Act, 1920, as amended 
by s. 2 (9) of the Local Elections and PoUs Amendment Act, 1946, reads 
as follows : 

The Coimcil shall, on some day in March preceding every general election, 
hold a meeting for the purpose of considering the representation of the different 
ridings, and shall, if necessary, adjust the same so that the representation of the 
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several ridings shall, as far as possible, be proportioned to the rateable %?alu 0 and 
number of electors in each riding respectively. 

The relators are members of the North East Harbour Ratepayers 
and Householders Association. On February 15, 1950, a general 
6 election being due to be held in November, 1950, the solicitors for that 
Association and another Association wrote to the Council drawing 
h attention to s. 60 and submitting on the figures that it was clear that an 

adjustment of representation was necessary. On March 23, 1950, 
the Council held such a meetmg as is contemplated by s. 60, and the 
10 minutes of that meeting record : 

After due consideration of Ridings Representation Cr. Rutherford moved and 
Cr. Jensen seconded that the Ridings Representation be as follows : 

Otago Heads Riding . . . . One Councillor 

Sandymount Riding . . . . One Councillor 

16 Highcliff Riding . . . . One Councillor 

Tomahawk Riding . . . . One Councillor 

North East Harbour Riding . . Two Coimcillors 

Broad Bay Riding . . . . Two Councillors 

Portobello Riding . . . . One Councillor. 

20 Cr. Rutherford moved and Cr. Jensen seconded that further consideration be 
given to dividing the North East Harbour Riding to North East Harbour and 
Waverley Ridmgs, Representation : North East Harbour Riding One Councillor 
and Waverley Riding One Councillor. 

These resolutions were carried without dissent. The first motion 
25 left the representation as it was before, and any alteration subsequently 
made under the second motion would not increase the representation 
of the present North East Harbour Biding. 

The Court was informed that the difficulty between the parties has 
its source in the fact that the North East Harbour Riding and the Broad 
30 Bay Riding are substantially urban and have recently had considerable 
increase both in the number of electors and in rateable value, and that 
there is some difficulty in attuning the interests of the urban and fai'ming 
portions of the County. The difficulty is one that, no doubt, arises 
in other counties also that adjoin cities. 

35 On September 7, 1950, the papers were filed in this matter, and the 
argument was heard on October 20. The County election was then 
due to be held on November 18. On the argument, it seemed to me 
that, as any adjustment of representation by an increase in the number 
of Councillors to be elected by any ridmg or by an alteration to riding 
40 boundaries would, under ss. 59 and 23, respectively, of the Counties Act, 
1920, in either case require a special order involving at least twenty- 
eight daj’^s between the two necessary meetings, no wiit could have any 
practical effect in respect of the then forthcoming election, particularly 
having regard to the fact that, if a writ were issued, it would still require 
45 consideration by the Council as to how the adjustment should bo made, 
and, consequently, that it was undesirable that any judgment should be 
delivered before the election. I mentioned this point to counsel, asking 
whether they thought that an oral judgment would be of any assistance, 
r In the course of a short discussion, the possibility of making some use 

50 of s. 216 was mentioned, and counsel for the defendant said that the 
greatest assistance from the Council would be forthcoming in the event 
of the issue of a writ; but I understood counsel, after the discussion, 
to be of the view that I expressed. I thereupon said that I would 
reserve my decision and not deliver it until after November 18. 

56 It was argued for the plaintiff that s. 60 casts upon the Council a 
legal duty of a public nature that is purely ministerial, and that the word 
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“ as far as possible ” have application to the difficulty that presents 
itself because of the fact that a calculation on the basis of the number 
of electors alone would in many cases lead to a different result from one 
based on the rateable value of property alone. The words ‘ ‘ if necessary , ’ ’ 

it was said, import some qualification of that, but only so as to allo’w of 5 
an objective view such as the Court might take, and merely mean “ if 
“ there is a disproportion,” and do not point to any discretion in the 
Council. It was further said that, even if there were a quasi-judicial 
discretion in the Council, the Council has refused to exercise such dis- 
cretion, as sliOAvn from the fact, as it was said, that the disparit}^ was 10 
obvious. 

For the defendant, it was denied that the matter was purely one 
of mathematical calculation, and it was said that the wdiole tenor of the 
Act is to give the Council of a county the right of forming an opinion 
as to matters that ought, in the interests of the county, to be done. It 15 
was said that four factors would have to be taken into consideration 
by a Comicil in its consideration of the question of representation of 
electors — the rateable value and the number of electors, the boundaries 
of ridings, and, possibly, the number of ])ersomiel of the Council. Of 
the two latter factors, it was said that alteration of boundaries of ridings 20 
is the one that ought first to be considered, as the number of Councillors 
is limited by s. 58, and that, in this particular case, it w'as almost im- 
possible to make any adjustment of tlie ridings by alteration of boundaries, 
as this would entail such an alteration as taking certain streets of Broad 
Bay and putting them into a purely farming riding. It is to be noted, 26 
however, that these two latter considerations, as was pointed out for the 
plaintiff, relate onty to the machinery to be used to make any adjust- 
ment that may be found to be required on a consideration of the rateable 
value and number of electors. It was further submitted for the defendant 
that, in any event, mandamus would not lie, because, it was said, the 30 
action of the Council under s. 60 involved a quasi- judicial consideration 
of the facts, and because the discretion of the Court should be exercised 
against issuing such a wit, as it would not be effective, and because of 
the delay that took place in the issue of the proceedings between April 21, 
when the relators were advised of the Council’s decision, and September 35 
7, when the proceedings were commenced. 

In my opinion, no writ should now issue in these proceedings. No 
practical result could have been achieved by issuing such a writ before the 
election on November 18, 1950. The duty of the County Council 
under s. 60 in relation to the next general election does not arise until 40 
the month of March preceding such general election, and it is not to be 
assumed that there will be any failure on the part of the Council to carry 
out then any duty that may rest on it. It would, in my view, there- 
fore, be wrong to issue any writ now. 

It would not, however, be helpful to the parties to leave the matter 45 
at that, and I thinlc it proper to express my view on the substantial 
question argued. 

The purpose of the provision made by s. 60 of the Counties Act, 
1920, is, as it says : 


so that the representation, of the several ridings shall, as far as possible, be pro- 50 
portioned to the rateable value and number of electors in each riding respectively. 

The section, in my view, calls for an adjustment, as far as possible, of 
representation triennially when any substantial disproportion manifests 
itself in the representation of the several ridings, having regard to rate- 
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able value and number of electors in each riding. The words “ as far 
“ as possible ” recognize that there will be cases where it is not possible 
to make any reasonably precise adjustment. This may arise from the 
difficulty of reconciling the two factors to which the representation 
6 is to be proportioned. It may be, too, that such matters as community 
of interest come into consideration here, but I think that I need not, 
and therefore do not, express any view on this point, because, in this case, 
the number of Councillors for the North East Harbour Hiding could be 
increased even if it were impracticable to alter the boundaries of ridings, 
10 and it was not argued that adjustment was required in respect of any 
other riding than North East Harbour. 

On the figures submitted, the greatest numbers of electors of any 
riding other than the North East Harbour Riding per Councillor repre- 
senting them are 331 in the Broad Bay Riding and 296 in the Tomahawk 
15 Riding ; the greatest rateable values in any riding other than the North 
East Harbour Riding per Councillor representing the riding are £85,075 
in the Portobello Riding and £80,410 in the Highcliff Riding. The 
North East Harbour Riding has 1,034 electors and a rateable value of 
£299,005. By either measure mentioned in the section, its representa- 
20 tion by two Councillors appears to be inadequate and to call for adjust- 
ment. The two possibilities of adjustment are by way of alteration of 
riding boundaries and by wa}^ of increase in the number of Councillors. 
How an adjustment should be made is a matter for the decision of the 
Council. 

25 In the circumstances, the motion will be dismissed, but the parties 
will pay their own costs. 

Motion dismissed. 

Solicitors for the plaintiff: Ross, Meade, and DotvUng (Dunedin). 

Solicitors for the defendant : Solomon, Gascoigne, Solomon, and 
Sinclair (Dunedin). 


BUSES, LIMITED t;. LAURENSON AND OTHERS. 

Supreme Court. Hamilton. 1950. December 1, 7. STANTOir, J. 

Transport — Passenger-service Licence — Increase or Reduction of Fares — Jurisdiction 
— Increase of Fares granted Licensee by Charges Appeal Authority after Refusal 
by Transport Charges Committee— Application for Review made by Commissioner 
of Transport to Committee One Month after Such Appeal allowed — No Material 
Change of Circum, stances — Committee, on Such Application, reducing Fares — 
Matter not Res judicata — Review of Charges, however fixed, contemplated by Statute 
—Transport Act, 1949, ss. 122, 125, 169. 

The princiide of res judicata does not apply to applications xinder the 
Transport Act, 1949, as the decisions of the tribunals under that statute do not, 
like ordinary judgments, determine the rights of the parties once and for all : 
they are open to review or reconsideration at the proper time and in the appro- 
priate circimistances. No limitation is expressly imposed as to the time of 
making applications. 



On the motions for prohibition and certiorari, 

Held, dismissing the motions, That the Committee, in proceeding to hear 
the Commissioner’s application, had not acted without jurisdiction, as s. 122 
of tho Transport Act, 1949, contemplated reviews from time tc time of charges, 
however fixed, including the review of charges fixed by tlie Cliargos Appeal 
Antliority. 

SemhJp, If a Committ<?e reviews a decision of the Apj^eal Authol•itJ^ its 
decision does not beco no offocti\'o, if an appeal is lodged, until the Appeal 
Authority has dealt with the appeal, so that actually the docisiou of that 
Authority cannot bo altered without its ovm concurrence. 


VILLAGE 


exploit 

“7 be-toads read 
orgiimaed, togeihe 
great, to shop, 
so fotth. 

t'Ittch should accrue 
'"0 realized under 
sates so completelj, 

comers. 

•haiynything is the 

Rq)ia/ Cm/wss/o/j 
^opMlation (the Bar- 
itfong case for the 
-operatioxa between 
of business enter- 
great industrial 
industries not 
•w materials might 
'-operation, again, 
housing of the 
iberately amongst ^ 


idustry nright be ■ 
h shouh’ 
i’om the 

'Ongested, 
within tn 


btttterwoicth’s local government reports. 


[ 1951 ] 


ACTION claiming issue of writs of prohibition and certiorari. 

The plaintiff company was the holder of a number of passenger-service 
licences under the Transport Act, 1949. It lodged an application for 
an increase of fares shortly before the Act of 1949 came into force, and, 
by virtue of s. 169 of the Act, the application was continued under the 5 
provisions of the 1949 Act. This application was heard by a Transport 
Charges Committee at Hamilton, and on March 9, 1950, the Committee 
declined the application. The plaintiff appealed to the Charges Appeal 
Authority, and on August 3, 1950, this Authority allowed the appeal and 
gave to the plaintiff permission to increase its fares as set out in a series 10 
of schedules attached to the decision. 


Tho plaijitiff, the holder of a niunber of passenger-service licences, had 
lodged an application for an increase of faros, which was declined on March 9, 
19.50, by a Transport Charges Committee, and an appeal to the Charges Appeal 
Authority was allowed oii August 9, 1950, and permission given for increases 
in fares. On September 15, 1950, the Commissioner of Transport applied to 
tho Chargo.s Appeal Committee to review and alter certain of tJie fares and 
charges as fixed by the Authority. Tho plaintiff applied for an order pro- 
hibiting and restraining tho Commissioner and the Committee from proceeding 
on tho Cornmi.Hsioner’s application, and for a writ ol certiorari. Alter those 
proceedings were commenced, the Committee gave its decision in respect of 
certain of tho fai-es and charges mentioned in the application, and those were 
ordered to be reduced. Tho plaintiff appealed to the Authority. 


On September 15, 1950, the Commis.sioner of Transport made an 
application to the Charges Appeal Committee to review and alter certain 
of the fares and charges of the plaintiff as fixed by the Charges Appeal 
Authority. The plaintiff appeared before the Committee and contended 15 
that it had no jurisdiction to hear the application, but the Committee 
overruled this objection and proceeded to hear and determine the 
Commissioner’s application. The plaintiff refused to take any part in 
this hearing, and took the present proceedings to obtain an order pro- 
hibiting^ and restraining the Commissioner and the Committee from 20 
proceeding on the above-mentioned apiilication and for a Avrit of certiorari 
removing the proceedings into this Court. The Committee had, since 
the commencement of these proceedings, given its decision in respect of 
certain of the fares and charges mentioned in the application, and these 
were ordered to be reduced. From this decision the plaintiff had 26 
appealed to the Charges Appeal Authority. 

It was alleged by the plaintiff and admitted by the defendants that 
there had been no material change in circumstances during the period 
between the decision of the Charges Appeal Authority and the lodging 
of the Commissioner’s application. 80 


Haigh and A. K. Turner, for the plaintiff. 
Rosen, for the defendants. 
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Stanton, J. The plaintiff admits that he cannot succeed unless it 
is sho\^m that the Committee, in proceeding to hear the Commissioner’s 
anplication, acted without jurisdiction, but he contends that there was 
such an absence of jurisdiction, either on the ground of res judicata ot by 
5 a construction of the Act, as would prohibit the Committee Irom so 

I do not tliirik the principle of res judicata applies to applications 
under tlic Transport Act. It is evident that decisions of the tribunals 
under that Act are not intended to be final and to remain in force for all 
lO time They do not, like ordinary judgments, determine the rights ot 
the parties once and for all, and they are, and must be, open to review 
or reconsideration at the proper time and in the appropriate circum- 

"tS’ question, therefore, is : What does the Act prescribe as to such 
15 times ad circumstances ? Section 122 provides that the funetions^ot the 
C'haro-es '‘itipeal Committee are to fix, review, or alter the charges for the 
carriage of croods or passengers “ whether the charges to be rewuewed or 
“ alte?ed have been fixed before or after the commencement of this Act. 
This section obviously contemplates reviews from tmie to charges, 

00 however fixed, and I think includes charges fixed by the Appeal 
Authority. Section 125 prescribes the procedure for hearing applications 
made to the Charges Appeal Committee, and s. 145 gives a 
from every decision of the Committee to the Charges Appeal Authoiity. 

Nowhere in tlie Act is any limitation expressly imposed as to the 
25 time of making applications, and I cannot see any ground for importing 
into it some implied limitation, either on the ground of shortness of time 
between a decision and a fresh application to review or because there 
has not been any change in circumstances. It is said that this con- 
struction wiU allow the Committee to sit immediately in judgment on 
30 the decisions of the Appeal Authority, and an applicant will be pirt to 
needless and endless expense and vexation in meeting succes&ive 
applications. It should, however, be noted that if a Committee does 
attempt so to act, its decision does not become effective, if an appeal is 
lodged, until the Appeal Authority has dealt with the appeal, so that 
35 actSallv the decision of that Authority cannot be altered witlmut its 
own concurrence. I agree that successive applications may be vex- 
atious, especially when admittedly there has been no change in 
circumstances, but I think that is a matter which, d it is to be remedied, 
must be achieved by an amendment of the Act. This conclusion is 
40 strengthened by the ‘fact that, in an Act ™. 

limitation, but this provision was repealed in 1936, and neither m the 
repealing Act nor in any subsequent Act has any substituted provision 

been inserted. , , ... • i.+ 4.^ 

I hold therefore, that the plaintiff has not o.stablished its right to 
45 the issue of an order prohibiting or restraining ^h® ^m’:mssioner or t^ 
Committee, and the a,ction must be dismissed with costs as claim 

for £300 with disbursements to be fixed, if necessary, by the Registi r. 

Action dismissed. 

Solicitors for the pliiintiff: King, McOaw, and SmUh (Hamilton). 

Solicitor for the defendants : Crown Solicitor (Hamilton). 
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NEW ZEALAND BREWERIES, LIMITED i;. 
AUCKLAND CITY CORPORATION. 

Supreme Court. Auckland. 1950. July 17 ; December 20. Finlay, J. 

Rates and Rating— Water Rates— Ordinary Supply of Water— Hotel Premises within 
Meaning of “ dwellinghouse ''—Municipal Corporations Act, rJ66, s. bit. 

The word “ dwellinghouse,” as used in s. 82 of the Municipal Corporations 
Act, 1933, means, in relation to the ordinary supply of water, a place m which 
people live, and in which, in consequence, they require water for the normal 
purposes for which water is required in the ordinary course of living. 

Consequently, hotel premises in wliich a naanager and his wife are required 
to reside, and which provide board and lodging for a limited number of the 
travelling public and a home for two staff members, constitute a dwelhng- 
“ house ” for the puiposes of s. 82 of the Municipal Corporations Act, 1933. 

Wejit Middlesex Waterworks Co. v. Coleman ( (1885) 14 Q.B.D. 529) 
referred to. 

ORIGINATING SUMMONS for determination of the question whether 
the Naval and Family Hotel at Auckland was a “ dwellinghouse ” or 
whether it was a building other than a dwellinghouse for the purposes of 
s. 82 of the Municipal Corporations Act, 1933. 

The hotel was held under lease by the plaintiff company, which, 5 
in the words of the contract of employment, employed a man and his 
wife to “ reside in and well and faithfully conduct and manage ” it. 

The hotel was designed to provide, and in fact did provide, board and 
lodging for a limited number of members of the travelling public. 
Permanent boarders could be, but were not, accepted. _ 10 

According to the affidavit filed by the plaintiff, the hotel contained 
eleven bedrooms in all, of which five single bedrooms and one double 
bedroom were available for occupation by guests. Of the bedrooms 
not available to the public, one was presumably occupied by the manager 
and his wife, whilst two were occupied by two members of the staff. 15 
These latter were paid 15s. per week less than they would receive as wages 
if they lived elsewhere. It was said by the plaintiff that more than 
90 per cent, of the total revenue from the hotel came from the sale of 
intoxicating liquors. 

An affidavit made by the City Valuer and filed on behalf of the 20 
defendant established that the building consisted of a basement, a ground 
floor, and two upper floors. The basement and ground floor were fitted 
and used for the storage and sale of intoxicating liquors, and contained 

MUNICIPAL CORPORATIONS ACT, 1933, Section 82 (1). Subject to the 
provisions of sections eighty-four and eighty-five hereof, in every borough giving 
a water-supply the Council naay make and levy water rates in accordance with 
this section. 

(2) Such rates may be made and levied in respect of — 

(a) The ordinary supply within the meaning of any by-law defining the same ; 

(?>) The extraordinary supply wdthin the meaning of any by-law defining the 
same; and 

(c) W ater-meters provided by the Council for measuring the quantity of water 
supplied. 

(3) Water rates in respect of the ordinary supply shall be based on the annual 
value, as appearing on the valuation roU, of the property in respect of which those 
rates are levied. 

(4) In respect of the ordinary supply to lands and dwellinghouses to which 
water is supplied the rate shall be either a uniform rate or a graduated rate, as the 
Council may from time to time determine , . . 

(7) In respect of the ordinary supply to buildings (other than dwellinghouses) 
to wliich water is supplied the rates shall not exceed one-half of the rates specified 
m subsection five or subsection six hereof as the case may be. 
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conveniences available for the use of the public. The two upper floors 
were fitted and furnished for use as residential quarters. The first 
floor comprised kitchen, bathroom, and conveniences, dining-room, 
sitting-room, staff room, two bedrooms, and another room which could 
5 be used as a bedroom. The second floor comprised a sitting-room, 
bathroom and conveniences, and nine bedrooms. 

The average daily consumption of water in the hotel could reasonably 
be taken as being 2,184 gallons. Eighty per cent, of this, the plaintiff 
estimated, was used in the bars, the cellars, and the bar lavatories. 
10 The exact quantity or proportion so used was not determinable, as there 
were no separate water meters for the bars. 

The argument is sufficiently indicated in the judgment. 

A. L. Martin, for the plaintiff. 

H. J. Butler, for tlie defendant. 

15 Cur. adv. vuU. 

Finlay, J. [After stating the facts, as above : ] The defendant 
Corporation, for the purpose of making and levying water rates, has 
passed by-laws defining “ ordinary supply ” and “ extraordinary supply.” 
The ordinary supply is defined by the by-laws as follows : 

20 Any water sap]jlied from the waterworks to property situated within the City 
and used for any of the following strictly dome.stic purposes shall be deemed to be 
ordinary supply ■-that is to say, watar for tho uso of the consumer and hi.s family 
and other inmates of his dwelling or premises for tha time being, for drinking, for 
ordinary personal ablution, for cooking, for washing linen or clothes, for washing 
95 or cleansing floors, domestic or other fiumiture, or utensils or any part of the 
interior of the consumer’s dwollinghouse or premises, and for w’ater-closets, baths 
and urinals except as in s. J-ll hereiindei. 

The by-law defines “ extraordinary supply,” so far as is possibly 
relevant, as follows : 

30 Any water supplied from tho waterworks and used for purposes other than 
ordinary supplies as herein defined and water used in or for any of the following 
purposes shall be deemed to bo an extraordinary supply : 

Wator-closets, baths, and urinals in hotels and lodging-houses having accommo- 
dation for five or more lodgers. 

35 Trade purposes of any kind whatsoever. 

Laundries carried on as, or in comioction with, a business. 

Bottle-washing. 

Bars of licensed hotels and clubs. 

Cleaning windows or fronts of shops and business premises by means of a hose. 
40 Restaurants and refreshment rooms. 

The water rate in respect of ordinary'- supply is a uniform rate 
computed in accordance with subs. 5 of s. 82 of the Act. The rate in 
respect of extraordinary supply is (with certain exceptions where a flat 
rate is charged irrespective of the quantity of tvater consumed) calculated 
45 quarterly on the basis of the quantity of water actually supplied as 
measured by meter, with a minimum charge of one-quarter of the amount 
of water rate that would be payable as for ordinary supply in respect of 
the property supplied. 

All water supplied to licensed hotels in the City of Auckland, including 
60 the Naval and Family Hotel, is measured by meter as for extraordinary 
supply, and is charged for according to the amount of water actually 
supplied. Where, however, the water supplied does not exceed in value 
the amount of the rate that would have been levied on the property as 
for ordinary supply, this rate is charged as a minimum. For the purposes 
55 of determining that minimum rate, licensed hotels in the City have always 
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been regarded and treated by the defendant Corporation as dwelling- 
houses coming within the ambit of sub.s. 4 of s. 82. 

So far as is knowm, the Naval and Family Hotel has never consumed 
sufficient water to justify charges upon the footing of extraordinary 
supply in excess of what would be pa^yable by way of the rate calculated 5 
on the basis of an ordinary supply to a dwellinghouse. 

In a.ssessing the annual value of the hotel under the Rating Act, 1925, 
and, therefore, for rating purposes generally, the defendant Corporation 
takes into account the enhancemezit in value attributable to the existence 
of the publican’s licence associated with the premises, and so values them 10 
as premises to which a goodwill in respect of the business conducted therein 
attaches. It is said, therefore, that the defendant Corporation in effect 
treats the premises as business premises in assessing the annual value for 
rating purposes generally, but as a dwellinghouse for the purpose of 
assessing water rates. ^3 

What is involved is the neat question as to what is meant by the 
word “ dwellinghouse ” in subs. 7 of s. 82, for the rate in respect of 
ordinary siqjply to buildings other than dwell inghouses is not to exceed, 
as the case may be, one-half of the rates specified in subs. 5 or subs. 6. 

In broad outline, it was contended for the plaintiff that the word 20 
“ dwellinghouse ” is inapplicable to an hotel, and is particularly in- 
aj)plicable to an hotel such as the one now in question. Reference was 
made by counsel for the plaintiff to In re Norris, Ex parte Reynolds 
( (1888) 5 Morr. Ill), In re Erskine, Ex parte Erskine ( (1893) 10 T.L.R. 

32), Macdougall v. Paterson ( (1851) 11 C.B. 755 ; 138 E.R. 672), which 25 
was a case on procedure, Marsh v. Conquest ( (1864) 17 C.B. (N.S.) 418, 

432 ; 144 E.R. 169, 174), which was under the same Act as Macdougall 
V. Paterson ( (1851) 11 C.B. 755 ; 138 E.R. 672), and Brown v. Ocean 
Accident and Guarantee Corporation, Ltd. ([1916] N.Z.L.R. 377). 
Reference was also made by Mr. Martin to Wood v. Barber ([1946] 30 
N.Z.L.R. 323), to In re Marshall and Scott’s Contract ([1938] V.L.R. 98), 
and to two American cases, Be Wolf v. Ford ( (1908) 127 Am. St. Rep. 

969, 973) and Thomas v. Commercial Union ( (1894) 44 Am. St. Rep. 323). 

Counsel also mentioned s. 59 (5) of the Statutes Amendment Act, 
1939, with respect to the prohibition of intoxicating liquor at dances, 35 
where a distinction is drawn in the phrase “ in any licensed premises 
“ or in any dwellinghouse.” Reference was also made to South 
Suburban Gas Co. v. Metropolitan Water Board ([1909] 2 Ch. 666), but 
only for the purpose of demonstrating that water-rating cases in England 
are distinguishable, in that what is referred to there is not the character 40 
of the building, but is the use made of the water. Counsel referred to 
-Macmillan and Co., Ltd. v. Rees ([1946] 1 AH E.R. 675) as more apposite. 

It was there held that the term “ dwellinghouse ” imports more than 
sleeping and taking meals on premises. Then, finally, it was contended 
for the plaintiff that, if there be ambiguity as to liability, then that 45 
liability should be resolved against the Corporation. 

Mr. Butler, for the Corporation, contended that ss. 82-86 of the Act 
form a code complete in itself for the purpose of making and levying 
water rates, and it was therefore necessary to examine the relevant 
sections each with the other, because the meaning of the term “ dwelling- 50 
“ house ” must be determined in the light of the context and the subject- 
matter : Maxwell on the Interpretation of Statutes, 9th Ed. 63. He 
divided his argument into three parts. In the first part, he examined 
the sections ; in the second part, he showed how the code operates in the 
City of Auckland ; and then, finally, he referred to cases more relevant, 55 
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as hie said, to the subject-matter than many of those quoted by Mr. 
Martin. 

In the result, he submitted that the Naval and Family Hotel was a 
dwellinghouse within the meaning of subs. 7 of s. 82. After examining 
5 ss. 82-84 (inclusive), Mr. Butler made two observations as to s. 82. _ 

The first was that, when dealing with ordinary supply to dwelling- 
houses, payment is made, not in accordance with the quantity of water 
received, but in accordance with the value of the premises. 

His second observation was that the amount of the water rate is not 
10 wholly divorced from the amount of water consumed, or likely to be 
consumed, in view of the fact that relief is provided in three cases 
namely, [a) where there is no consumption, (6) where a dwelling or 
building is unoccupied for six months, and (c) because a distinction is 
made between ordinary supply to dwellings and ordinary supply to 
15 buildings other than dwellings. 

It follows, therefore, it was said, that, in considering the meaning of 
the term “ dwellinghouse ” in its context, it is pertinent to ask why 
the distinction was made. The answer suggested was that it was that 
a greater consumption could be 'expected in premises in which people 
20 reside than that to be expected in premises where no one is living. From 
this, he contended that the term “ dweUinghouse ” means a place where 
people dwell or live, and that there is no justification for an interpretation 
which would confine its meaning to “ a private dwelling.” Had the 
Legislature intended so to confine the meaning, it would, Mr. Butler , 
25. contended, have said so. 

Then, too, reference was made to s. 306 of the Act, as showing that, 
when the Legislature intended to exclude hotels, it said so expressly. 
From this, Mr. Butler argued that, as s. 82 contains no exception of 
licensed premises, such premises are comprehended in the term 
30 “ dwellinghouse.” Incidentally, he mentioned that s. 2 of the Tenancy 
Act, 1948, expressly excludes licensed premises from the term “ dwelling- 
“ house.” , 

In the third phase of his argument, Mr. Butler referred to Vaile and 
Sons, Ltd. V. Mayor, c5c., of Auckland ([1931] N.Z.L.R. 769), where the 
35 Court adopted the test enunciated by the House of Lords in Lewtnj. 
End ([1906] A.C. 299). He then referred to the Rent Restrictions Act 
in England, and various authorities under it, which can be listed as 
follows : Epsom Grand Stand Association Ltd. v. Clarice ( (1919) 35 
T.L.R. 525), where the Court of Appeal held that a licensed hotel was a 
40 dwellinghouse within the meaning of the Rent Restrictions Act in 
England, Burns v. Badcliffe ([1923] 2 I.R. 158), in which, foUowing the 
Epsom Grand Stand Association case ( (1919) 35 T.L.R. 525), a private 
hotel was held to be a dwellinghouse, and Vickery v. Martin ([1944] 
2 All E.R. 167), in which the Court of Appeal in England held a house 
45 in which boarders were kept to be a dweUinghouse. 

Under the London Building Act, 1894, he mentioned London County 
Council V. Davis ( (1897) 77 L.T. 693). Under other Acts, he referred to 
Be Ross and Leicester Corporation ( (1932) 96 J.P. 459), where a common 
lodging-house was held to be a dweUinghouse, to Rolls v. Miller ( (1884) 
50 63 L.J. Ch. 682), and to numerous eases under the Waterworks Clauses 
Acts in England. , i • 

In the result, he submitted that the test of whether or not a place is 
a dweUinghouse is that enunciated by Lord Atkinson in Lewtnr. Erd 
([1906] A.C. 299, 304) and foUowed in Vaile's case ([1931] N.Z.L.JL 
56 769, 776, 777). By that test, he again contended that a house in which 
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people actually live is a dwellinghouse. In the final result, therefore, 
it becomes a question of fact for determination in any given case whether 
the premises satisfy the test. 

As to the character of the building now in question : He referred to 
the Licensing Act, 1908, which, by s, 265, requires that at least six bed- 5 
rooms must be available for the use of guests. 

! The question being one of interpretation, it must, I apprehend, be 

determined in accordance with the principle affirmed by Visco7mt 
Haldane, L.C., in Inland Revenue Commissioners v. Herbert ([1913] 
A.C. 326, 332). It was there said that the duty of a Court of law is 10 
“ simply to take the statute it has to construe as it stands, and to construe 
“ its words according to their natural significance ” [ibid., 332). 

In the same passage, the learned Lord Chancellor negatived the 
right of the Court to speculate as to the probable opinion and motives of 
those who framed the legislation, except in so far as those opinions and 15 
motives appear from the language of the statute. From this, it follows, 
as Viscount Haldane expressed it, that, if the clearly expressed scheme 
of the Act requires it, particular expressions may have to be read in a 
sense which would not be the natural one if the expressions were taken 
by themselves. But, subject to this, the words used must be given their 20 
natural meaning, unless to do so would lead to a result which is so absurd 
that it cannot be supposed, in the absence of expressions which are wholly 
unambiguous, to have been contemplated. 

When what has to be determined is the meaning of a particular word 
in a particular statute, read in the light of its context, it is not very 25 
helpful to consider the meaning attributed to the same word when used 
in different contexts in different statutes, passed for different purposes. 

For this reason, it seems to me that many, if not all, of the cases to which 
I was referred by counsel are of little assistance in any direct sense. 

In In re Norris, Ex parte Reynolds ( (1888) 5 Morr. Ill), a debtor 30 
who was not domiciled, and had no dwellinghouse or place of business, 
in England had, for eighteen months previous to the presentation of the 
bankruptcy petition against him, occupied a room at an hotel in London. 

He paid for this room continuously during that time, and was treated 
as an ordinary resident there. It was held that the debtor had 35 
ordinarily resided in England during the period he occupied the hotel 
room. It was, of course, residence for the purposes of a particular 
statute, and it is difficult to appreciate its relevance to this case. 

In re ErsJcine, Ex parte Ershine { (1893) 10 T.L.R. 32) was another 
bankruptcy case in which a debtor had only a bedroom in a lodging-house 40 
. in London in which he slept at intermittent times during the period limited 
by the statute. Lord Esher, M.R., commented that his occupancy of 
the room was consistent with his being a mere visitor there, whereas the 
Act required that he should be ordinarily resident. It is difficult to 
see the relevance of this case either, in present circumstances. 45 

Marsh v, Cmqu^st ( (1864) 17 C.B. (N.S.) 418 ; 144 E.R. 169) seems 
to me to be similarly inapposite, for it distinguishes between a permanent 
place of residence and residence for a temporary purpose only. 
Macdougall v. Paterson ( (1851) 11 C.B. 755 ; 138 E.R. 672) is of much 
the same character. So far as it is pertinent at all, it is merely authority 50 
for the statement that, where a man has a permanent residence in one 
place and is^ lodging, for a temporary purpose only, at another, he does 
not “ dwell ” at the latter place within the meaning of a section of an 
Act dealing with County Courts. 
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Broivn v. Ocean Accident and Guarantee Corporation, Ltd. ([1916] 
N.Z.L.R. 377) seems to have little more application. AU that can be 
said of it is that it was there held that, for the purposes of a condition in 
an insurance policy, there was not a change in the nature of the occupation 
5 of a building merely because it was insured as a dwellinghouse when 
in fact some boarders were taken into it, 

I leave any reference to Wood v. Barber ([1946] N.Z.L.R. 323) to a 
later point in this judgment, as it can more properly be dealt with there. 
Some of the cases quoted by Air. Butler have some slight application, but, 
10 before proceeding to consider them, I make the initial comment that all 
cases under the Waterworks Clauses Acts (Eng.) must be read subject 
to an understanding that the dominant question in all of them, as Mr, 
Martin pointed out, is the use to which the water is put, and not — or, 
at most, only incidentally — ^the nature Of the premises to w^hich the water 
15 is supplied. Then, too, the case of the t3q)e of West Middlesex Water- 
works Co. V. Coleman ( (1885) 14 Q.B.D. 529) is of no help, for the subject 
discussed in that case was how the annual value of the premises was to be 
assessed, having regard to the facts that the property was a licensed 
public house and that a premium had been paid for what (it was suggested! 
20 was goodwill. 

Such cases as are of assistance are so somewhat indirectly, by 
illustrating with what elasticity the word “dwellinghouse” has been 
interpreted by the Courts in order to give effect to the purposes sought 
to be achieved by enactments dealing with widely different topics. For 
25 instance, in Liskeard Unions. Liskeard Waterworks Co. ( (1881) 7 Q.B.D. 
505), the point primarily in issue was the existence or otherwise of an 
obligation on the part of a waterworks company to supply a workhouse 
with water for domestic purposes, and it was held, incidentally, by Lord 
Coleridge, L.C.J., that a workhouse was a dwellinghouse for the purposes 
30 of a section of the Waterworks Clauses Act, 1847, with which the Court 
was concerned. 

Similarly in South-West Suburban Water Co. v. St. Marylebone Union 
([1904] 2 K.B. 174), where the occupiers of a school, although they were 
held to be carrying on a business, were held entitled to be supplied with 
35 water for domestic purposes, Buckley, J., in the course of his judgment 
(ibid., 180) saying that the premises constituted a dwellinghouse because 
they were occupied by children and by those who governed and con« 
troUed them, and because all these persons were resident on the premises. 
In this respect, he relied upon Liskeard Union v. Liskeard Waterworks 
40 Co. ( (1881) 7 Q.B.D. 505). 

The same elasticity of interpretation to secure conformity with the 
purposes of legislation is to be found in Lewin v. End ([1906] A.C. 299). 
What was there in question was what was meant by the word “ house ” 
in two statutes (now old). The properties in question had originally been 
45 used as, and were still ostensibly, dwellinghouses, although altered and 
used exclusively for business purposes. Lord Loreburn, L.C., construed 
the word “ house ” as importing a place of residence, and, in the absence 
of any resident (other than possibly a mere caretaker), he held that, in 
deciding whether premises were a house or not, the structure and 
50 character of the building as a whole had to be regarded, in order to see 
whether it was fit, or could readily be fitted, for use as a residence by 
any class or condition of persons in the ordinary way of living. Lord 
J ames said that a man may carry on a business in a house as well as in 
a warehouse or office, and that, if there remains a structure which can 
55 be applied to the purposes to which an ordinary house is applied, then 
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t he words in the section of the later of the two Acts were satisfied. Lori, 
Enhertson and Lord Atkinson concurred. It will be noted, however, 
that both Lord James and Lord Robertson paid some attention to the 
fact that what the Court was concerned with was the word ‘ house, and ^ 
not the word “ dwellinghouse.” jl ^ 

Lewin v. End ([1906] A.C. 299) was referred to in the judgment of 
the Court of Appeal in Vaile and Sons, Ltd. v. Mayor, dsc., of Auckland 
([1931] N.Z.L.R. 769, 776, 777, 778, 779) in that phase of the judgment 
which followed a reference to the judgment of Lord Halsbury, L.C., in 
Grant, v. Langston ([1900] A.C. 383), in which the uncertainty w^hich has 10 
developed in the meaning of the word “ house ” was made the subject of 
comment ; and the consequent necessity is enforced of determining the 
sense, in any given case, in which the Legislature has used that word. 

The same elasticity of interpretation is illustrated in the cases under 
the Increase of Rent and Mortgage Interest War Restriction Act, 1915, 15 
and other legislation of the kind. These cases, as quoted to me, began 
with Epsom Grand Stand Association, Ltd. v, Clarke ((1919) 35 T.L.R. 
525). There, as described in the judgment of Moore, L.J., in Burns v. 
Eadcliffe ([1923] 2 I.R. 158), the whole of the upper part of a house was 
used as a dwelling by a publican and his family, whilst the lower part 20 
was used for the purposes of an ordinary public house. Bankes, L.J., 
described the premises as in the fullest sense a dwellinghouse, and none 
the less so because it was a public house ( (1919) 35 T.L.R. 525, 526). 
Atkin, L.J., too, thought the premises were occupied as a dwellinghouse 
(ibid., 526). 25 

Burns v. Eadcliffe ([1923] 2 I.R. 158) was an even stronger case, for 
there premises were used as a temperance hotel, and, although the 
proprietress was living on the premises, she was carrying on throughout 
the greater part of them the business of a temperance hotel. In fact, 
in the judgment of Andrews, L.J., she is described as occupying two 30 
rooms only (ibid., 163). Moore, L.J., held that, whilst the occupation 
of letting lodgings is a business within the meaning of the Increase of 
Rent and Mortgage Interest (Restrictions) Act, 1920, yet it was a business 
that the proprietress was carrying on in her dwellinghouse, for she lived 
in the house, superintended the letting of various rooms for long or short 35 
periods, and attended to the comfort of and services upon her guests 
(ibid., 162). Andrews, L.J., similarly held that, although the hotel 
trading necessarily constituted a business, nevertheless it was a business 
of such a nature that the premises in which it was conducted never lost 
the character of a dwellinghouse (i6id., 163). A dwellinghouse, he said, 40 
simply meant a house to dwell in (ibid., 164). 

The cases of this type are somewhat numerous, and some of them were 
dealt with by Fair, J., in Blakey v. Brennan ([1944] N.Z.L.R. 929, 937). 

The case to which I was more particularly referred was, however, Vickery 
V, Martin ([1944] 2 All E.R. 167). This was an action imder the Rent 45 
and Mortgage Interest Restrictions Act, 1939 (Eng.). There, the 
tenant, although subject to the covenant to use premises as a private 
dwellinghouse only, in fact used them as a boardinghouse. She 
reserved to her own use certain rooms, which she changed as circum- 
stances required. The question before the Court of Appeal was whether 50 
the premises came under the Rent Restrictions Acts or were excluded 
from them as being business premises. It was held that, upon the true 
construction of the Act : 


the test is not whether the dwellinghouse is substantially used for business pvurposes 
but whether in fact part of the premises are used as a residence. 55 
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In the course of his judgment, Lord Greene, M.R., after refen-ing 
{ibid., 169) to the change in the statute law after the Epsom Grand Stand 
case ( (1919) 35 T.L.R. 525) and to the comment of Scrutton, L.J., in 
Hides V. Snook ( (1928) 93 J.P. 55, 56) that the Act of 1920 merely 
6 affirmed in statutory form what the Court of Appeal had decided in the 
Epsom Grand Stand case ( (1919) 35 T.L.R. 525), said : “ The first 
“ question, therefore, in relation to any particular premises is : Are these 
“ premises a dwellinghouse within the meaning of the Act ? ’’ ([1944] 

2 Ail E.R. 167, 170). He answered that question by saying that the 
10 house was, in his opinion, unquestionably a dwellinghouse in that it was 
a house in which the tenant lived and of which she had exclusive part 
use. It was her home. She had her husband to come and live there 
when he was available, and her children, and it was hers exclusively, 
subject to such licences as she might from time to time grant to persons 
15 who came as lodgers or guests to the house. He commented : “ Subject 
“ to that, it is her home and it is her dwellinghouse, and the fact that she 
“ puts herself from time to time to a certain amount of inconvenience 
“ does not alter the fact that it is her home and her house, and there she 
“ lives ” {ibid., 170). MacKinnon and Luxmoore, L.JJ., agreed. 

20 There is nothing to the contrary of this in Wood v. Barber ([1946] 
N.Z.L.R. 323), in which Blair, J., held that a thirty-roomed building, 
used as a private hotel, was not let as a dwellinghouse within the meaning 
of s. 3 of the Fair Rents Amendment Act, 1942, but was let for exclusively 
business purposes as a boardinghouse. 

25 I regard all these cases as merely illustrative of how in particular 
instances the word “ dwellinghouse ” has been interpreted, and as 
indicating to some extent the existence of a settled judicial conception 
that a dwellinghouse is a place in which people live, or which is capable 
' of occupancy as a living-place. The only limit judicially expressed upon 
30 the breadth of that conception is to be found in Burns v. Eadcliffe 
([1923] 2 I.R. 158), where Moore, L.J., said that he would not regard 
residence in premises as constituting premises a dwellinghouse if the 
business conducted on the premises were incompatible with residence, 
whilst Aridrews, L.J., said that, where a business is conducted upon 
35 premises, it will not deprive those premises of their quahty as a 
dwellinghouse if — but only if — the business is one which can reasonably 
be carried on in a dwellinghouse. 

I do not, however, regard any of the cases quoted as conclusively 
decisive in respect of the meaning of the word “ dwellinghouse ” in s. 82 
40 of the Municipal Corporations Act, 1933, Before approaching a 
consideration of that section, however, I feel constrained to confess that 
I can find in it no policy relating the quantum of payment to the quantum 
of probable consumption, as Mr. Butler suggested. What the section 
does, and all it does, is (i) to confer authority upon municipalities to make 
45 and levy water rates, and (ii) to control within wide limits the exercise 
of that power. To attribute any more precise policy to the Legislature 
would be, it seems to me, to embark upon speculation, and speculation 
of a kind that has been the subject of frequent Judicial condemnation. 

I feel constrained, in consequence, to ascertain what the Legislature 
50 meant by the word without help from any disclosed policy, except such 
as can be inferred from the facts that the section distinguishes between 
ordinary supply and extraordinary supply and that a uniform or graduated 
rate is prescribed as available for what may be defined by the by-law as 
“ ordinary supply.” The term “ ordinary supply ” necessarily conveys 
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a conception of supply for those purposes for which water is normally 
required in this country by its inhabitants in the ordinary course of living. 

Viewed in this light, it is obvious that subs. 7, by distinguishing 
between the ordinary supply to dwellinghouses and the ordinary supply 
to buildings other than dwellinghouses, has set a line of demarcation 5 
the margins of which, having regard to the complexity of modern 
conditions, are decidedly uncertain. But this much is, I think, certain, 
that the supply was intended to be regarded as ordinary when supplied 
to places in which people live, and in which they in consequence require 
water for the normal purposes for which water is required in the ordinary 10 
course of living. 

Judged by that standard, I cannot resist the conclusion that the hotel 
here in question is, in truth and in fact, a dwellinghouse. It is the home 
of the manager and his wife, it is the home of two members of his staff, 
and it is adapted and it may well in fact, however temporarily, be the 15 
place of residence of those other people who, whether as guests or not, 
occupy the available rooms on the two upper floors of the premises for 
residential purposes. All thus resident on the premises require water 
for precisely the same purposes for which water is required according to 
the ordinary habits of domestic life in this country in dwellinghouses ; 20 
and only the definition of the hotel premises in question as a dwelling- 
house would, it seems to me, be consonant with what the Legislatme 
had in mind when, in subs. 7, it used that term in contradistinction to 
buildings other than dwellinghouses. There is some conformity, too, 
between my conclusion in this respect and the conclusions reached in 25 
precedent judicial authority. 

That the existence of a trade upon the premises and the existence of 
a licence with respect to the premises increase the value of the premises 
is not, I think, pertinent to the question here presented. In that respect 
there is some analogy with West Middlesex Waterworks Co. v. Coleman 30 
( (1885) 14 Q.B.D. 529), for the Legislature has used the annual value of 
the premises as a whole as one element in the measure of liability, just 
as was done under the statutory authority under which the West 
Middlesex Waterworks case was decided, and that measure remains 
constant in consequence. 35 

I feel, therefore, constrained to answer the originating summons by 
saying that the Naval and Family Hotel at Auckland is a dwellinghouse 
for the purposes of s. 82 of the Municipal Corporations Act, 1933. 

The defendant is allowed £21 costs, together with disbursements to 
be fixed by the Registrar, against the plaintiff. 40 


Question answered accordingly. 


Solicitors for the plaintiff; Nicholson^ Oribbin, Rogerson, and 
Nicholson (Auckland). 

Solicitor for the defendant : City Solicitor (Auckland). 
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BARTON GINGER AND COMPANY, LIMITED v. 
WELLINGTON HARBOUR BOARD. 

SuPEBME CouET. Wellington. 1951. April 26 ; June 14. 
Hutchison, J. 

Negligetice — Bailor and Bailee — Bailee for Reward — Goods stolen while in Bailee's 
Custody — Negligence — Onus on Bailee of Proof of Theft's not occurring in con- 
sequence of His Neglect to take Appropriate Care in relation to Article Stolen. 

A bailee for reward does not discharge himself of liis duty by shomng 
that goods were stolen while they were in his custody. He must show that the 
theft was not due to any faihue on his part in the exercise of the care and 
diligence which a careful and vigilant man would exercise in the custody of 
his own chattel of the like character and in the like eiremnstances. 

Bullen V. Swan Electric Engraving Co. { (1907) 23 T.L.R. 258) and 
Brook's Wharf and Bull Wharf, Ltd. v. Goodman Brothers ([1937] 
1 K.B. 534 ; [1936] 3 All E.R. 696) followed. 

Goldman v. Hill ([1919] 1 K.B. 443) referred to. 

A fishing-rod was delivered into the custody of the Harbour Board 
packed in a small wooden case, consigned to the appellant. The appellant’s 
lorry-driver obtained the case in a wharf shed, and placed it on the floor lean- 
ing against the front of a stack of goods. He was away looking for other 
goods for a quarter of an hour ; and, when he returned, the case was missing, 
and was not recovered. 

The appellant brought a claim against the Harboirr Board for the value 
of the missing article, and the learned Magistrate entered judgment for the 
HarboOT Board. On appeal from that determination, 

Held, That, as the appellant’s driver found the case and as he himself 
leant it against the front of the stack before it was stolen, it was not lost on 
account of any failure by the Harbour Board to store it in a suitable place. 

2. That the Harbour Board had discharged the onus of showing that the 
theft took place notwithstanding that it had taken all reasonable precautions 
to guard against the danger. 

APPEAL under s. 71 of the Magistrates’ Courts Act, 1947. 

The appellant, as plaintiff in the Court below, brought a claim in 
respect of two fishing-rods consigned to the appellant which, according 
to the allegations in the statement of claim, had been discharged from 
5 overseas vessels into the custody of the respondent Board, and which 
the Board had failed to deliver to the appellant. When the case came 
on for hearing in the Magistrates’ Court, the claim in respect of one of 
the fishing-rods was stood over ; and the action proceeded as regards 
the second fishing-rod, which had been discharged from the Dominion 
10 Monarch. The claim was for £17 9s. 6d. 

The facts may be summarized as follows : A fishing-rod was dis- 
charged from the Dominion Monarch into the custody of the respondent 
Board on or about February 28, 1950. It was packed in a small wooden 
case, 4ft. in length and Sin. by Sin. in breadth and depth. The 
15 appellant’s lorry-driver, Easton, an experienced man, found the case, 
which he was expecting to find, at the back of a stack of miscellaneous 
goods in the respondent’s Shed No. 37, and he placed it on the floor 
leaning against the front of the stack. He was away for about a quarter 
of an hour getting his lorry and looking for other goods, and, when he 
20 returned, the case was missing. There were a number of employees 
of the respondent Board attending to their respective duties in the shed 
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a conception of supply for those purposes for which water is normally 
required in this country by its inhabitants in the ordinary course of living. 

Viewed in this light, it is obvious that subs. 7, by distinguishing 
between the ordinary supply to dweUinghouses and the ordinary supply 
to buddings other than dweUinghouses, has set a line of demarcation 5 
the margins of which, having regard to the complexity of modem 
conditions, are decidedly uncertain. But this much is, I think, certain, 
that the supply was intended to be regarded as ordinary when supplied 
to places in which people live, and in which they in consequence require 
water for the normal purposes for which water is required in the ordinary 10 
course of living. 

Judged by that standard, I cannot resist the conclusion that the hotel 
here in question is, in truth and in fact, a dwellinghouse. It is the home 
of the manager and his wife, it is the home of two members of his staff, 
and it is adapted and it may weU in fact, however temporarily, be the 15 
place of residence of those other people who, whether as guests or not, 
occupy the available rooms on the two upper floors of the premises for 
residential purposes. All thus resident on the premises require water 
for precisely the same purposes for which water is required according to 
the ordinary habits of domestic life in this country in dweUinghouses ; 20 
and only the definition of the hotel premises in question as a dwelling- 
house would, it seems to me, be consonant with what the Legislature 
had in mind when, in subs. 7, it used that term in contradistinction to 
buildings other than dweUinghouses. There is some conformity, too, 
between my conclusion in this respect and the conclusions reached in 25 
precedent judicial authority. 

That the existence of a trade upon the premises and the existence of 
a licence with respect to the premises increase the value of the premises 
is not, I think, pertinent to the question here presented. In that respect 
there is some analogy with West Middlesex Waterworks Co. v. Coleman 30 
( (1885) 14 Q.B.D. 529), for the Legislature has used the annual value of 
the premises as a whole as one element in the measure of liability, just 
as was done under the statutory authority under which the West 
Middlesex Waterworks ease was decided, and that measm’e remains 
constant in consequence. 35 

I feel, therefore, constrained to answer the originating summons by 
saying that the Naval and Family Hotel at Auckland is a dweUinghouse 
for the purposes of s. 82 of the Municipal Corporations Act, 1933. 

The defendant is allowed £21 costs, together with disbursements to 
be fixed by the Registrar, against the plaintiff. 40 

Question answered accordingly. 

Solicitors for the plaintiff : Nicholson^ Gribbin, Mogerson, and 
Nicholson (Auckland). 

Solicitor for the defendant : City Solicitor (Auckland). 
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BARTON GINGER AND COMPANY, LIMITED 
WELLINGTON HARBOUR BOARD. 


Supreme Court. 
Hutchison, J. 


April 26 ; 


Negligence — Bailor and Bailee — Bailee for Reward — Goods stolen while in Bailee'' s 
Custody — Negligence — Omis on Bailee of Proof of Theft’’ s not occurring in con- 
sequence of His Neglect to take Appropriate Care in relation to Article Stolen. 

A bailee for reward does not discharge himself of his duty by showing 
that goods were stolen wliile they were in his custody. He must show that the 
theft w'as not due to any failure on his part in the exercise of the care and 
diligence which a careful and vigilant man would exercise in the custody of 
liis own chattel of the like character and in the like eirciunstances. 

Bullen V. Swan Electric Engraving Co. ( (1907) 23 T.L.R. 258) and 
Brook’s Wharf and Bull Wharf, Ltd. v. Goodman Brothers ([1937] 
1 K.B. 534 ; [1936] 3 All E.R. 696) followed. 

Goldman v. Hill ([1919] 1 K.B. 443) referred to. 

A fishing-rod was delivered into the custody of the Harbotir Board 
packed in a small wooden case, consigned to the appellant. The appellant’s 
lorry-driver obtained the case in a wharf shed, and placed it on the floor lean- 
ing against the front of a stack of goods. He was away looldng for other 
goods for a quarter of an hour ; and, when he retmned, the case was missing, 
and was not recovered. 

The appellant brought a claim against the Harbour Board for the value 
of the missing article, and the learned Magistrate entered judgment for the 
Harbour Board. On appeal from that determination. 

Held, That, as the appellant’s driv^er found the case and as he himself 
leant it against the front of the stack before it was stolen, it was not lost on 
accoxmt of any failure by the Harbom* Board to store it in a suitable place. 

2. That the Harboiu Board had discharged the onus of showing that the 
theft took place notwithstanding that it had taken all reasonable precautions 
to guard against the danger. 

APPEAL under s. 71 of the Magistrates’ Courts Act, 1947. 

The appellant, as plaintiff in the Coui’t below, brought a claim in 
respect of two fishing-rods consigned to the appellant which, according 
to the allegations in the statement of claim, had been discharged from 
5 overseas vessels into the custody of the respondent Board, and which 
the Board had failed to deliver to the ajipellant. When the case came 
on for hearing in the Magistrates’ Court, the claim in respect of one of 
the fishing-rods was stood over ; and the action proceeded as regards 
the second fishing-rod, which had been discharged from the Dominion 
10 Monarch. The claim was for £17 9s. 6d. 

The facts may be summarized as follows : A fishing-rod was dis- 
charged from the Dominion Monarch into the custody of the respondent 
Board on or about February 28, 1950. It was packed in a small wooden 
case, 4ft. in length and Sin. by Sin, in breadth and depth. The 
15 appellant’s lorry-driver, Easton, an experienced man, found the case, 
which he was expecting to find, at the back of a stack of miscellaneous 
goods in the respondent’s Shed No. 37, and he placed it on the floor 
haning against the front of the stack. He was away for about a quarter 
of an hour getting his lorry and looking for other goods, and, when he 
20 returned, the ease was missing. There were a number of employees 
of the respondent Board attending to their respective duties in the shed 
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at the time. There were no casual labourers or waterside workers there 
at the time, but there were eight to ten drivers of other lorries. The 
case had not been seen since. Other evidence was referred to in the 
Judgment. 

The learned Magistrate in a reserved judgment held against the 
appellant, and entered judgment for the respondent with costs. He 
gave leave to appeal. 


Shorlmid, for the appellant. 

J. F. B. Stem7ison, for the respondent. 


Cur. adv. vuU. 10 


Hutchison, J. The appeal was lodged before the date of the 
coming into force of the Magistrates’ Courts Amendment Act, 1950, 
but counsel were in agreement that the ease should be heard on the 
Magistrate’s notes of evidence. There is no conflict of evidence ; the 
Magistrate speaks of the only material witness for the appellant (Easton) 15 
as being a good type of witness, and records his acceptance of the 
evidence of the witnesses for the respondent in these words : “In the 
“ circumstances, I can and do accept the evidence of the defendant at 
“ its face value, particularly as I was impressed with the integrity and 
“ sense of responsibility of the witnesses called by the defendants.” 20 

Mr. Shorland submitted that his appeal was on account of an error of 
law through the Magistrate’s failing, as he submitted, to direct himself 
on the law to the fact that the duty of care in any particular case is 
dictated by the nature of the goods handled and. the circumstances 
generahy, and, in so doing, fixing a duty that is below the standard 25 
imposed by law for this particular case. The Magistrate in his judg- 
ment quoted from 1 Halshury's Laws of England, 2nd Ed. 748, para. 

The standard of care and diligence . . . must be that care and diligence 
which a careful and vigilant man would exercise in the custody of his own chattels. 30 

Mr. Shorland said that the omission from this quotation of the 
remaining words of the sentence (“ of a similar description and character 
“ in ^ similar circumstances ”) supported his submission that the 
Magistrate did not give due weight to the nature of the missing case 
and the circumstances existing at the time. I do not thiulr that the 35 
omission of these last words from the quotation points to the learned 
Magistrate’s not placing any great importance upon them. On the 
contrary, I think that he omitted them as being so clearly matters that 
come into consideration that it was unnecessary for bi-m to state them, 
his quotation being directed to the question of the degree of care that 40 
rests upon a bailee for reward as distinguished from a gratuitous bailee, 
and it being unnecessary in that context to quote words which apph* 
to all cases where the standard of care is being considered. Counsel 
fui'ther submitted that, if the question were held to be, not one of law, 
but one of fact, nevertheless the Magistrate erred in the inference that 45 
he drew from undisputed facts, and, therefore, that this Court was free 
to reverse the Magistrate’s decision on the facts, notwithstanding that 
the appeal did not take the form of a rehearing. I agree with this 
latter submission. I think that the question is almost entirely a question 
of fact, but that, in the circumstances, there being no conflict of evidence 50 
at all, and no question of credibility, this Court is in as good a position 
as was the learned Magistrate to ^aw the proper inference, and that 
it is open to this Court to reverse a decision come to on the facts if it 
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takes a different view of them from that taken by the Court below : 
Earl of Halsbury, L.C., in Montgomerie and Co., Ltd. v. WallaM~,Jamea 
([1904] A.C. 73, 76), Pryce v. SmaU ( (1909) 28 N.Z.L.R. 590, 693), and 
Billy Higgs and Som, Lid. v. Baddeley ([1950] N.Z.L.R. 605, 615, 1. 43). 

6 The inference drawn by the chief wharfinger and the shed foreman 
of the respondent Board, after making full inquiries into the disappear- 
ance of this case, was that it might well have been taken by one of the 
lorry-drivers other than the appellant’s driver, Easton. There was no 
other explanation that they thought reasonable, nor could Easton 
iO suggest any other explanation, and it was accepted by the learned 
Magistrate in his judgment and by counsel in this Court that that was the 
explanation. If a lorry-driver took it, it is a necessary inference that 
he took it deliberately, with the intention of stealing it. He could 
hardly handle it without knowing that it was a case. Its appearance 
15 would show him that, and it would probably have a label on it. No 
lorry-driver has returned it, and a possible explanation is that the thief 
took it out of the shed using it as dunnage. In the shed, there was a 
quantity of dunnage which it was proper for lorry-drivers to use, if they 
wished, in the handling and packing on their lorries of the goods they were 
20 taking away. A case of the shape and size of that containing the fishing- 
rod would look like a piece of dunnage if it were on a lorry with a case 
on top. When a lorry-driver removes goods from the shed, his load 
is checked out by a delivery clerk or ticket-writer, who prepares and 
signs a docket setting out what the load consists of. It is again checked 
25 with the docket by a toll clerk at the wharf gate. 

Mr. Shorland’s broad submission was that a bailee for reward (and 
it was common ground that the respondent Board was a bailee for 
reward) who holds a fishing-rod packed in a case that looks like dunnage, 
in a shed containing dunnage, which may be taken away more or less 
30 freely by drivers, is under a duty to exercise care that the rod is not 
taken out as dunnage. He submitted that the respondent Board had 
failed to exercise the proper care in this case (i) in not storing the case 
in some place such as the foreman’s office, where it would not be mixed 
up with dunnage, or (ii) in not requiring the ticket-writers to check 
35 (when there was such a thing as a fishing-rod in the store) that apparent 
dunnage on a lorry was not, in fact, a fishing-rod in a case. The sub- 
mission was that the respondent’s system was at fault in these respects, 
it being agreed that its staff was a proper one and that the members of 
the staff performed their duties in a proper manner. 

40 I do not think that a failure in storing the case where it could not 
be mistaken for dunnage, assuming that there was a duty so to store it, 
was a matter which affects the position in this case. The appellant’s 
driver found the case, and he himself leant it up against the front of the 
stack. If he had had first to get it from some place in which it had 
45 been specially kept, it would stiU, as far as the respondent Board is 
concerned, have been leaning up against the front of the stack at this 
particular time. It was not, in my view, lost on account of any failure 
by the respondent to store it in a suitable place. 

On the second ground of negligence contended for by the appellant, 
50 Mr. Stevenson, for the respondent, submitted that the thief did not 
necessarily take the case away as dunnage on his truck, but may very 
well have put it in the cab or under the seat, or may have concealed it 
somewhere until an opportunity came to take it away. He said that, 
where, as here, it was agreed that the respondent provided a proper shed 
55 and proper staff for the safe custody of goods and that such staff per- 
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formed their duties in a proper manner, and where the reasonable (and 
accepted) inference is that the case was stolen in the space of a quarter 
of an hour, there was no onus on the respondent to show how it was 
stolen. 

The question of onus of proof is dealt with in this way in 1 Halshury s 5 
Imws of Enghmd, 2nd Ed. 751, para. 1234 : 

When a chattel intrusted to a custodian is lost, injured, or destroyed, the onus 
of proof is on the custodian to show that the injury did not happen in consequence 
of his neglect to use such care and diligence as a prudent or careful man would 
exercise in relation to his own property. If ho succeeds in showing this, he is not 10 
bound to show how or when the loss or damage occurred. 

To absolve from liability a bailee for reward, it is not sufficient for him 
to show that the article was stolen ; he must show that the theft did not 
occur in consequence of his neglect to use the approjjriate care and 
diligence in relation to the article. In all the theft cases cited — Bullen 15 
V. Swan Electric Engraving Co. ( (1907) 28 T.L.R. 258), Brook’s Wharf 
and Bull Wharf, Ltd. v. Goodman Brothers ([1937] 1 K.B. 534 ; [1936] 

3 All E.R. 696), and the unreported Western Australian case, decided 
in 1921, Colonial Sugar Befining Co., Ltd. v. Freemantle Harbour Trust 
Cmnmissioners — ^the matter was dealt with on that basis. In Bullen 20 
V. Swan Electric Engraving Co. ( (1907) 23 T.L.R. 258), Sir Gorell Barnes, 

P., said : “ One of these [well-known principles of law] was that a 
“ gratuitous bailee [as it was in that case] must show that the loss occurred 
“through no want of reasonable care on his part” {ibid., 259). In 
Brook’s Wharf and Bull Wharf, Ltd. v. Goodman Brothers ([1937] 1 K.B. 25 
634 ; [1936] 3 All E.R. 696), Lord Wright, M.R., said : “ I think the 
“ plaintiffs discharge the burden of proof upon them if they can show 
“ that the theft took place notwithstanding that they had taken ‘all 
“ reasonable precautions to guard against the danger” '{ibid., 539 ; 702). 

In Colonial Sugar Befining Co., Ltd. v. Freemantle Harbour Trust Com- 30 
missiotiers. Sir Bobert McMillan, C.J., quoted {inter alia) the expression 
from the judgment of Bankes, L.J., in Goldman v. Hill ([1919] 1 K.B. 

443) : “ the line of cases which from the earliest times have laid it down 
“ that a bailee is not responsible if the goods in his custody are stolen 
“ without any default on his part ” {ibid., 448). 35 

When, then, a suggestion is made by the respondent’s witnesses, as 
to the probable way in which the theft occurred, it seems to me that 
there still rests on the respondent the onus of showing that a theft in 
that way was not due to any failure on its part in the exercise of the 
care and diligence which a careful and vigilant man would exercise in 40 
the custody of his own chattel of the like character and in the like circum- 
stances. 

While, however, the respondent’s system must be looked at in rela- 
tion to the way in which the theft probably occurred, it must be 
remembered that, for the business of the port to be carried on, lorry- 45 
drivers have to bring their lorries into the shed, and that, if one of them 
were minded to steal a small case such as this, a direction to the delivery 
clerks to examine the apparent dunnage carefully would not cover all 
po.ssibilities, and the direction would have to extend to one to examine 
every part of a lorry where such a thing might be concealed. The 60 
delivery clerks, in examining the goods on the lorry, would, without any 
specific direction to examine the dunnage, see the dunnage, or most of 
it. Was it necessary specifically to require them to examine it with 
le case where there was a small article of this size and 

in Brook’s 55 
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[1936] 3 All E.R. 696) : “ If the plaintiffs [the bailees] show that they 
“ took all reasonable and proper care of the goods, the mere fact that 
“ they were, notwithstanding, stolen is not sufficient any longer to 
‘‘ make them liable for negligence. Their explanation is, then, that the 
5 “ thieves must have shown ingenuity and daring against which reason- 
^ “ able precautions could not avail. Hence, I thiiik the plaintiffs dis- 

I “ charge the burden of proof upon them if they can show that the theft 

“ took place notwithstanding that they had taken ail reasonable pre- 
“ cautions to guard against the danger ” (ibid., 539 ; 702). 

10 On the whole, I think that the precaution now asked of the defendant 
goes beyond what, at the time when the loss occurred, would have 
constituted reasonable precautions. It would be very bold and in- 
genious to endeavour to carry out a theft in the way suggested. The 
chief wharfinger’s evidence (“I know of no other precaution that could 

15 “ be taken to better the present system ”) was not, as applicable to the 
facts in this case, challenged by the appellant’s only witness, who had 
not, in twenty years’ experience on the wharf, heard of a loss in similar 
circumstances. On the whole, then, I come to the same conclusion as 
the learned Magistrate did. 

20 It is unnecessary to deal with the argument as to whether or not the 
appellant’s claim is restricted to £5 by virtue of the respondent’s By- 
laws 253 and 253 (a). 

The appeal is dismissed with costs £10 10s. 

Appeal dismissed. 

Solicitors for the appellant : Chapman, Tripp, and Go. (Wellington). 

Solicitors for the respondent : Izard, Weston, Stevenson, and Co. 
(Wellington). 



H. GOULD AND COMPANY, LIMITED v. CAMERON. 

SuPEEME CoiJBT. Timaru, 1950. November 1 ; December 21. Noeth- 

CKOFT, J. 

Transport — Heavy Motor-vehicles — Offences — Use otitside District of Borough of 
Vehicle with Excessive Air Pressure in Tyres — Mechanical Device used to ascertain 
Such Pressure — Evidence of Correct Use and Reliability thereof — ^Mens rea not 
in Issue — “ District of any borough ” — Heavy Motor-vehicle Regulations, 1950 
(Serial No. 1950126), Regs. 6, 18. 

In a prosecution charging the defendant with operating a heavy motor- 
vehicle when the air pressure in the pneumatic tyres fitted to the rear wheelR 
exceeded 75 lb. per square inch, contrary to Regs. 6 and 18 of the Heavy Motor- 
vehicle Regulations, 1950, and in similar cases where, of necessity, a mechanical 
device must be used to ascertain the pressure within the tyres, it is sufficient to 
show that the instrument was used correctly and th^t from its nature and 
histoiy the Court may reasonably rely upon it. 

m 
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Penny v. Niclwlas ([1950] 2 All E.R. 89) applied. 

In such a case, the operator of the heavy motor vehicle cannot be excused 
because he had no guilty intent. 

P. V. Ewart ( (1905) 25 N.Z.L.R. 709) distinguished. 

The word.s “the district of any borough ” in Reg. 6 of the Heavy Motor- 
vehicle Regulations, 1960, do not refer to anything more than the area within 
the borough boundaries. 

APPEAL from the conviction of the appellant company upon an infor- 
mation by the respondent that it : 

on July 27, 1950, at Kingsdown in New Zealand did operate a hea\’y motor-vehicle 
registered number H20.461 when the air pressui-e in the pneumatic tyres fitted to 
the rear wheels exceeded 75 lb. per square inch contrary to Reg. 6 and Keg. 18 ot £> 
the Heavy Motor-vehicle Regulations, 1950 (Serial No. 1950/26). 

Upon this information, a conviction was entered in the Magistrates’ 
Court at Timaru on September 28, 1950. 

The facts sufficiently appear from the judgment. 

Petrie, for the appellant. 

Campbell, for the respondent. 

Cur. adv. vult. 


Noethcboft, J. Regulation 6 of the Heavy Motor-vehicle Regu- 
lations, 1950, upon which the prosecution was founded, is as follows : 

No person shall operate any heavy motor- vehicle outside of the district of any 15 
borough where there is a population of six thousand or upwards (as described in 
subsections (1) and (2) of section 64 of the Transport Act, 1949) if the air pressure 
in any pneumatic tire fitted to the vehicle exceeds 75 lb. per square ijich. 

The respondent swore that at Kingsdown he stopped a truck owned 
by the appellant company. At that time, it weighed over 16 tons loaded. 20 
The vehicle had two rear axles, with two wheels on each end of these 
axles. He applied a pressure gauge to each tyre of these eight wheels 
and found that the pressures were as follows : On the right rear wheels, 
the pressures were 89, 83, 89, and 67 lb. per square inch, and on the 
left rear wheels 91, 92, 83, and 91 lb. per square inch. • 25 

This evidence was not challenged, but it was submitted for the appellant 
that the instrument by which the pressures were measured was not 
dependable. It was proved for the respondent that a number of these 
tyre-pressure gauges had been distributed by the Transport Department 
to its Inspectors. These had been tested in Wellington before issue, 30 
and this particular instrument was at that time found to be in error by 
only 1 lb. over a range of tests between 70 lb. and 100 lb. This known 
error was applied to all readings to arrive at a correct result. The 
testing of this instrument had been carried out on March 16, 1950. On 
August 31, 1950, this instrument had been tested again, and had been 35 
found to be entirely accurate as to pressures at 80, 90, and 100 lb., but 
still inaccurate as to 1 lb. with pressures of 70 lb. and 75 lb. The instru- 
ment against which those in the possession of the Inspectors had been 
tested was of the Bourdon type, and this again had been tested by the 
Department of Scientific and Industrial Research at the Dominion 40 
Physical Laboratory against a deadweight tester. This latter test had 
been carried out m December, 1949, when the Bourdon-type instrument 
had been found to be accurate on a range of from 30 lb. up to 120 lb. to 
the square inch. The criticism of the appellant was that, although the 
instrument used by the Inspector on the day of the alleged offence had 45 
been tested m March, it was not proved that it might not have developed 
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an error on the day in July when the offence was alleged to be committed. 
This criticism is negatived in part, although not entirely, by the test 
carried out in August. 

Another criticism of the instrument used was that, from its type and 
6 manner of use, inaccurate readings might be obtained. Having heard 
the Inspector describe the manner in w^hich he took the readings, and 
having heard also his cross-examination upon this, I am satisfied that he 
took the readings carefully, using the instrument properly, and that the 
readings he obtained were satisfactory. 

10 It was shown that, of the tj^pe of instrument used by the Inspector, of 
which apparently there are a number of different makes in use in the 
motor trade, variations had been fomid between different instruments. 
That does not, I think, prejudice the reliability of the instrument used 
by the Inspector on this occasion. It does no more than show that some 
15 makes of instruments of that tjrpe may not be as reliable as others, or, 
perhaps, that some of those between which discrepancies were found 
may have suffered some injury putting them out of adjustment. Even 
then, the differences found did not exceed 4 lb. per square inch. Having 
regard to those comparisons among different instruments of this type, 
20 I am still disposed to think that the excess pressures complained of by the 
Transport Department in this case, ranging as they did from 8 lb. to 17 Ib. 
per square inch, were not due to error in an inaccurate testing instrument. 

On the objection that the instrument had not been tested recently, 
and that, therefore, its degree of accuracy on the day in question was not 
25 known, it is interesting to note that a somewhat similar objection failed 
recently in Penny v. Nicholas ([1950] 2 All E.R. 89). That was an 
appeal from a conviction for driving a motor-car at a speed of more than 
30 miles per hour. The conviction was based upon the evidence of a 
Police Constable who had followed the offending car over a measured 
30 distance, during which time the speedometer of the Police car showed 
a speed of 40 miles per hour. Tests of the speedometer had been 
carried out before and after the alleged offence. It was objected in that 
case that there was no proof that the stop-watch by which the speedo- 
meter on the Police car had been tested had itself been tested. This 
35 view was rejected. In a discussion of Penny v. Nicholas in 65 Law 
Quarterly Review, 441, it is observed : 

This argument, if carried to its logical conclusion, might well lead to an impasse, 
because the means of testing the speedometer might in their turn have to be tested 
too and so on ad infinitum. 

40 In a case such as this, where, of necessity, a mechanical device must be 
used to ascertain the pressure within the tyres, it is sufficient, I think, 
to show that the instrument is used correctly, and that, from its nature 
and history, it may reasonably be relied upon by the Court. The history 
of this instrument and the description of its use satisfies me that the 
45 learned Magistrate was justified in accepting it, as I do, as a reliable test 
on this occasion. 

The defence in this case is one with which I have a good deal of sym- 
pathy, as apparently did the Magistrate, who did no more than record a 
conviction, without imposing a fine, and merely ordered the appellant to 
50 pay Court costs amounting to lOs. Evidence was tendered which showed, 
in the first place, that the pressure in tyres of a heavy vehicle of this sort 
tends to increase when the vehicle is in use. This evidence indicated 
that the increased pressure is caused by the heating of the air within the 
tyre. Tins heat, as I understand the evidence, is developed in part by 
55 climatic and in part by mechanical conditions. On a hot day, the 
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increase in pressure might be expected to be greater than it would be 
on a cold day. Mechanical conditions which tended to generate heat 
were said to be variable. The running of the vehicle over a hard surface 
increases t 5 n’e pressure more than when it is run over soft sui'faces. 
Furthermore, the weight of the load and the flexibility of the tyi’e — i.e., 5 

the initial pressure within it — also tend to increase pressure by generating 
heat. In some cases, the use of certain types of brakes operating on a 
metal drum in proximity to the tyre also has this effect. The evidence 
seemed to indicate that there is inevitably some increase in pressure 
after running in excess of that recorded before the vehicle starts upon its 10 
journey. The evidence showed that variations in pressure could range 
from increases of 5 lb, up to as much as 17 lb. per square inch. In 
these circumstances, it might well be difficult for the operator of such a 
vehicle to control the pressure within the prescribed limits. 

It was explained that aU t 3 ?Tes for vehicles of this type have a minimum 15 
pressure laid dovm, at which they can be used with the greatest efficiency 
and with the least damage to the tjues. It was suggested that, if this 
minimum pressure be not maintained, damage to the tyres wiU result, 
and it might even be such as to cause a blowout. For this reason, it was 
argued that the transport operator must always start off his vehicles at 20 
this minimum, and, therefore, should not be held responsible if the in- 
creased pressure occurring in travelling should exceed that permitted 
by the Regulations. I was told that this minimum for these tyres is 
75 lb. per square inch. 

Indeed, the case for the appellant went further, and it was argued 25 
that, where these increases in pressure developed, there was no mens rea, 
as it was not possible for the operator to prevent the increase, or to know 
that the pressure had increased to a point beyond that forbidden by the 
Regulations. I am unable to accept the view that there is any question 
of mens rea here at all such as was considered by the Comt of Appeal in 30 
B . V, Ewart { (1905) 25 N.Z.L.R. 709), to which I was referred. It was 
made clear as this case proceeded that there are available portable and 
easily-used gauges for testing the pressure of tyres. Operators and their 
drivers can inform themselves of the pressure of the tyres when they 
start on a journey, and, having regard to the factors known to increase 35 
the pressure, when it is judged the pressure may have increased, then 
tests can be made again and corrective action taken. I am unable to 
hold, therefore, that this is a ease in which the operator should be excused 
because he had no guilty intent. If he did not know, he or his driver, 
from his knowledge and experience, ought to have suspected that the 40 
pressure had increased beyond the permitted limit, and there were avail- 
able means of learning whether it had in fact done so. 

This argument upon mens rea has, as it seems to me, more reference 
to the reasonableness of the Regulations. The task of a transport 
operator is certainly made burdensome if he is required to have his drivers 45 
test the tyres from time to time upon a journey and then to make adjiist- 
ments by releasing pressure when it is beyond the permitted limit. This 
might well make the operation of such vehicles difficult. As this con- 
sideration really went to reasonableness, I was referred by counsel for 
the respondent to s. 167 of the Transport Act, 1949, subs. 6 of which states: 60 

No regulation made under this Act shall be deemed invalid on the ground 
that . . . any conditions therein are unreasonably restrictive. 

I think this section would prevent me, even if I were disposed to do so, 
from holdiog that the Regulation imposes an unreasonable restriction 
upon transport operators. 65 
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Another submission was made for the appellant with reference to the 
locality of the offence. Kingsdown was proved to be just one mile out- 
side the boundaries of the City of Timaru. It w'as argued that this 
vehicle was, at the time complained of, within the “ district ” of Timaru, 
5 in that the metropolitan area of Timaru is not conterminous with its city 
^ boundaries, and might fairly be regarded as extending for more than one 

mile beyond them. The use of the words “ outside of the district of 
“ any borough ” was pointed to as indicating that something more than 
the bare limits of such a borough was intended. It was argued, therefore, 
10 that ITingsdown was so close to the city as to be reasonably regarded as 
being within the “ district.” This submission has force, in that the use 
of the word “ district ” does seem to suggest that something other than 
the bare boundaries of a borough is intended. If the intention were to 
create an offence the moment such a vehicle crossed the boundary of any 
15 borough, it is difficult to see why the Regulation did not say simply 
“ outside of any borough,” or, at any rate, “ outside the boundaries of 
“ any borough.” The use of the word “ district ” does create a difficulty. 
Unfortunately for the submission of the appellant, there is not, as far 
as I can see, any guide to the limitation to be given to the words “ district 
20 “ of any borough.” One may not speculate, in the absence of any 
positive indication of the limit intended. If it be not an offence one mile 
beyond the boundaries of a borough, it is not easy to say at what point, 
or by what system of assessment, the distance beyond the borough boun- 
dary is to be taken. The only guide to which I was referred was s. 54 (8) 
25 of the Transport Act, 1949, which makes a licence issued by a borough 
under its by-laws effective for five mdes beyond the boimdaries of that 
borough. I am not prepared to adopt this as a definition of “ the district 
“ of any borough.” Although I think the language used is confusing, 
I can find no justification for reading it as referring to anything more than 
30 the area within the borough boundaries. 

I think the conviction appealed from was properly entered and must 
be sustained. The appeal, therefore, is dismissed. The respondent 
is allowed his costs, which I fix at ten guineas. As this appeal was by 
way of rehearing, the respondent is entitled to his witnesses’ expenses 
35 as may be settled by the Registrar, 

Appeal dismissed. 

Solicitors for the appellant : Joynt, Walker, and Petrie (Timaru). 

Solicitors for the respondent : Campbell and Kelly (Timaru). 
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WELLINGTON MUNICIPAL OFPICEES’ 
ASSOCIATION (INCORPORATED) v. WELLINGTON 
CITY CORPORATION AND ANOTHER. 

Stj 3 ?itEME CotTRT. Wellington. 1951. June 18; July 10. Ghessoe, J. 

Industrial Gonciliatioti and Arbitration — Jurisdiction — Award — Interpretation — 
Supreme Court asked to make Declaratory Order, in effect to interpret Award- 
Making of Such Order by Supreme Court Undesirable and Diexpedient— Origin- 
ating Summons dismissed — Industrial Conciliation and Arbitration Act, 1925p 
s, 75 — Industrial Conciliation and Arbitration Amendment Act, 1947, s. 9 {1 ) — 
Labour Disputes Investigation Act, 1913, ss. 3, S — Declaratory Judgments Act, 
1948, ss. 3, 10. 

All agreement, dated December 3, 1950, and made pursuant to s. 8 of the 
Labour Disputes Investigation Act, 1913, was made and approved by the Court 
of Arbitration for the purposes of the Economic Stabilization Regulations, 
1950, and was filed with the Clerk of Awards on December 22, 1960. It was 
expressed to bind : 

“ all members of the Association who are male officers in receipt of a salary 
“ exceeding £469 15s. 3d. per aimum apart from overtime and also all members 
“ of the Association who are female officers in receipt of a salary exceeding 
“ £271 per annum apart from overtime ; provided in all cases that these 
“ officers are not specifically bound by an industrial award or industrial 
“ agreement governing the class of work which they carry out for the 
“ Corporation.” 

On October 30, 1950, the Court of Arbitration made an Award which, so 
far as the provisions relating to the rates of wages to be paid were concerned, 
was to be deemed to have come into force on April 1, 1950, and, so far as all 
other provisions of the Award were concerned, was to come into force on the day 
of its date. It was expressed to apply to officers of the Council (with certain 
exceptions not material to these proceedings), and it excepted as well “ male 
“ officers in receipt of a salary of more than £650 per annum apart from overtime 
“ and female officers in receipt of a salary of more than £400 per amium ajiart 
“ from overtime.” 

On originating summons under the Declaratory Judgments Act, 1908, 
the first question asked was “ Does the agreement made on December 3, 1950, 
“ pursuant to the provisions of the Laboiu’ Disputes Investigation Act, 1913, 
“ govern the conditions of employment of the members of the plaintiff 
“ Association who were employed by the first defendant on that date ? ” or, 
in other words, whether those members of the Association who were members 
when the agreement of December 3, 1950, was entered into were bound as to 
conditions of employment by the terms of that agreement, or whether their 
conditions of employment were those prescribed by the Award. 

Held, That, as the Court of Arbitration is the proper tribunal for the inter- 
pretation of awards, the Supreme Court should not determine the questions 
submitted to it by the originating summons, since to do so would be an inter- 
pretation, in a somewhat oblique fashion, of an award made by the Court of 
Arbitration ; and, therefore, it was undesirable and inexpedient for the Supreme 
Court to make such a declaratory order to determine, in effect, who were or who 
were not within the scope of an award made by the Court of Arbitration, a 
matter peculiarly within the scope of that Court. 

Quaere, Whether the plaintiff Association was a “ person ” entitled to 
bring an application under s. 3 of the Declaratory Judgments Act, 1908. 

New Z^land. Educational Institute v. Wellington Education Board 
([1926] N.Z.L.R. 615) referred to. 

OltIGINATING SUMMONS under the Declaratory Judgments Act, 
1908. The first question asked by the originating summons was : 

Does the agreement made on December 3, 1950, pursuant to the j)rovisions of 
the Labour Disputes Investigation Act, 1913, govern the conditions of employment 
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of the members of the plaintiff Associatiomvho were employed by the first defend- 
ant on that date ? 

The agreement referred to was the successor of earlier agreements, one 
of November 17, 1949, a term of which was that it was to continue in 
5 force until October 31, 1950, unless previously superseded, and a second 
agreement made on October 3, 1950, superseding the former agreement, 
and to continue in force until October 31, 1951, unless previously super- 
seded. The agreement of December 3, 1950, superseded that of October 
3, 1950, was approved by the Court of Arbitration for the purposes of the 
10 Economic Stabilization Regulations, 1950, on December 22, 1950, and 
was filed with the Clerk of Awards at Wellington on December 22, 1950, 

This agreement was expressed to bind : 

all members of the Association who are male officers in receipt of a salary exceeding 
£479 15s. 3d. per amium apart from overtime and also all members of the Association 
15 who are female officers in receipt of a salary exceeding £271 per aimum apart from 
overtime ; provided in all eases that these officers are not specifically bound by an 
industrial award or industrial agreement governing the class of work which they 
carry out for the Corporation. 

On October 30, 1950, the Court of Arbitration made an Award which, 
20 so far as the provisions relating to the rates of wages to be paid were 
concerned, was to be deemed to have come into force on April 1, 1950, 
and, so far as aU other provisions of the Award were concerned, was to 
come into force on the day of its date. It was expressed to apply to 
officers of the Council (with certain exceptions not material to these pro- 
25 ceedings), and excepted as wed “ male officers in receipt of a salary of 
“ more than £650 per annum apart from overtime and female officers in 
receipt of a salary of more than £400 per annum apart from overtime.’*^ 

S. G, Stephenson, for the plaintiff. 

F. H. Jones, for the first defendant. 

30 Cleary, for the second defendant. 

Cur. adv. vuU. 

Geessok, J. [After setting out the facts, as above ;] The question 
before the Court is really whether those members of the Association who 
were members when the agreement of December 3, 1950, was entered 
36 into are bound as to conditions of employment by the terms of that agree- 
ment, or whether their conditions of employment are those prescribed 
by the Award. The agreement was made pursuant to the provisions of 
s. 8 of the Labour Disputes Investigation Act, 1913. Section 3 of that 
Act provides that it shall apply only to societies of workers (whether 
40 incorporated or not, and whether registered imder any Act or not) and 
to the members of any such society who are not, for the time being, bound 
by any award or industrial agreement under the Industrial Conciliation 
and Arbitration Act, 1908, and to the employer or employers of any such 
workers. 

46 It was submitted that the right of making such an agreement as was. 
here made was given by statute, and was not to be subject to frustration 
by an award’s being made embracing some of those matters covered by 
the agreement. It would seem that the right is conferred for the benefit 
of those who are not for the time being covered by an award, and that 
60 there is no warrant for an implication that the Court of jAu'bitration 
cannot make an award covering persons whose terms of employment 
have been the subject of an agreement. Jurisdiction is conferred upon 
the Court of Arbitration in unrestricted terms. Where an award exists 
in which the class of persons affected is defined by reference to a maximum 
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salary, it is quite competent for persons una,ffected by the award avail 
themselves of the procedure provided by 

aatioii Act, 1913, but that is not to say that the jurisdiction of the Couit 
of Arbitration is ousted so as to preclude it from an award en- 

larging the class of persons affected by earlier awards by the fixation of 5 

a diffCTent and higher salary figure. 

What in effect, the plaintiff really seeks is to obtain a ruling whethei 
certain persons are bound by the Award or by the agreement, but it is 
not these persons who have brought the proceedings. It appears to me 
that the first question for the Court to consider is whether the present 10 
summons is one on which the Court should make a declaratory order, 
having regard to the discretion vested in the Court under s. 10 of fne 
Declaratory Judgments Act, 1908. I am in considerable doubt whether 
the plaintiff is a “ person ” entitled to bring an application under s. 3 
of the Declaratory Judgments Act, 1908. The plaintiff is not a person 
within the first paragraph of that section, nor is the plamtili a person 
claiming “ to have acquired any right under any such statute, regulation, 

“ by-law, deed, will, document of title, agreement, memorandum, 
articles, or instrument.” The w'ords of the section ‘ or to be in any 
“ other maimer interested in the construction or validity thereof 
are very general wmrds, and it might seem, on a literal reading, that 
authorized the plaintiff to bring this application ; but it has been held 
that those words are to be construed as ejusdem generis with the preceding 
words: New Zealand Educatimal Institute v. Wellington Education 
Board ([1926] N.Z.L.R. 615, 618). Moreover, on other grounds it appears 25 
to me inexpedient that the Court should make a pronouncement on this 
summons. The Court is being asked in effect to determine who are or 
who are not within the scope of the Award made by the Court of Arbit- 
ration. The whole matter is one peculiarly within the scope of that Coimt. 

The Arbitration Court is the proper tribunal for the interpretation 30 
of awards. Not only has it jurisdiction to interpret its own awards, but 
as well it has been given express power (by the Industrial Conciliation 
and Arbitration Amendment Act, 1947, s. 9 (1) ) to pronounce upon : 
any question connected with the construction of any award or industrial agree- 
ment, or upon any particular determination or direction of the Court, or upon 35 
the construction of any statute relating to matters within the jurisdiction of 
the Court. 

Having regard to the special and exclusive jurisdiction of the Court of 
Arbitration in the making of industrial awards, and having regard to the 
fact that the matters raised in this summons are matters in the industrial 40 
sphere, I think such intervention on the part of this Court in the business 
of the Court of Arbitration as the answering of the questions submitted by 
this summons would compel, would be contrary to the spirit and purpose 
of the Industrial Conciliation and Arbitration Act, 1925. The Legis- 
lature having created a special Court to deal with the matters with which 45 
this application is concerned, I do not think this Court should determine 
the questions now submitted to it, since to do so would be at the same time 
to interpret in a somewhat oblique fashion an Award made by the Court 
of Arbitration. For these reasons, in my opinion, it is undesirable and 
inexpedient to give or to make such a declaratory order as is here sought. 50 
The originating sumnions is accordingly dismissed. There will be no 
order as to costs. Summons dismissed. 

Solicitors for the plaintiff: Stephenson and Anyow (Wellington). 

Solicitor for the first defendant : City Solicitor (Wellington). 

Solicitors for the second defendant : Barnett and Cleary (Wellington). 
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STRATFORD BOROUGH AND ANOTHER i;. C. A. 
WILKINSON, LIMITED. 

CoHBT OF Appeal. Wellington. 1951. June 14; July 13. North- 
croft, J. ; Finlay, J. ; Hutchison, J. ; Cooke, J. 

Municipal Corporations — Roads and Streets — Reduction of Street Width, — Onus on 
Gourwil to prove ComjiUance with Statutary Requirernerits — Prescribed Procedure 
not carried out — No Jurisdiction for Magistrate to hear Objections — Municipal 
Corporations Act, 1933, s. 175 (4), Fifth Schedule, els. 5, 6, 7. 

It is provided in cl. 6 of the Fifth Schedule to the Municipal Corporations 
Act, 1933, relating to the stopping of streets, that the public meeting to be 
held under the chairmanship of the Mayor “ shall decide by a majority of the 
“ district electors present whether or not the street shall be stopped.” 

The Stratford Borough Council on March 20, 1950, passed a resolution 
to take the necessary steps to diminish the width of part of P. Street. The 
Council called the meeting of the electors required by els. 6 and 6 of the Fifth 
Schedule to the Municipal Corporations Act, 1933 ; and, at the meeting, a 
resolution in favour of the Council’s resolution was declared to have been 
can'ied on the voices. Eighty electors were present. There was a conflict of 
evidence as to whether a majority of the electors present voted for the Counoirs 
resolution, and there was no proof of a count of those who voted for it. 

As required by cl. 7 of the Schedule, the Council sent to the Magistrate 
the plans of the proposed alterations to the street and the electors’ decision 
thereon. The learned Magistrate sat to consider objections , when a preliminary 
objection was taken on behalf of the plaintiff to the effect that the procedure 
set out in the Fifth Schedule had not been complied with. The learned Magist- 
rate refused to go into this question, but adjourned his inquiiy to enable the 
plaintiff to raise the matter in the Supreme Court. 

On a motion for certiorari and prohibition to prevent the Borough and the 
Magistrate from proceeding further with steps to dimini.sh the width of the 
street. Fell, 3., made an order for the issue of a writ of certiorari restraining the 
Borough from proceeding with steps to diminish the width of the street { Ante, 
p. 16). 

On appeal from such order. 

Held, 1. That a decision of “ a majority of the district electors present 
cannot be said to have been made when the sense of the meeting was taken by 
a method that could not, in the circumstances, form a basis for any conclusion 
as to whether or not the majority of those present voted for the resolution. 

2. That , as the respondent had shown that matters were conducted in such 
a way that the chairman of the meeting had not the material before him on 
which to base a declaration that the motion was carried by the majority of the 
electors present, and so was not justified in declaring it to have been so carried, 
that was sufficient to shift the burden of proof and to throw on the appellant 
Borough the onus of proving that the resolution was passed by the necessary 
majority, an onus which it had not discharged ; and the chairman’s declaration, 
therefore, must be treated as of no effect. 

Labouchere v. FtM-l of Whamcliffe ( (1879) 13 Ch.D. 346) applied. 
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The Queen v. Thomas {(1883) 11 Q.B.D. 282), Everett v. Griffiths 
([1924] 1 K.B. 941), and The King v. Hendon Rural District 
Council, Ex parte Chorley ([1933] 2 K.B. 696) distinguished. 

3. That there -was no power to make the application to a Magistrate under 
cl. 7 unless the antecedent statutory requirements had been complied with 
(one of which was that there must have been a decision of the majority of the 
electors present at the meeting that the street shall be stopped) , because those 
antecedent statutory requirements were the essential preliminaries to the 
inquiry by the Magistrate, or conditions precedent to his jmisdiction ; and, 
accordingly, it was within the competence of the Court of Appeal to determine 
whether or not those essential preliminaries or conditions were present. 

Colonial Bank of Australasia v. Willan ( (1874) L.R. 5 P.C. 417) and 
Ex parte Wake ( (1883) 11 Q.B.D. 291) followed. 

The Queen v. Bolton ( (1841) 1 Q.B. 66; 113 E.R. 1054), The Kingv. 
Mahony ([1910] 2 I.R. 695), and The King v. Nat Bell Liquors, 
Ltd. ([1922] 2 A.C. 128) distinguished. 


In re Mulvaney ([1928] N.Z.L.R. 129) referred to. 

4. That, although under cl. 7 the inferior tribimal may, at its peril, 
determine whether the facts necessary for its jurisdiction exist, the position 
nevertheless is that the existence or otherwise of the facts, if questioned, is 
ultimately a matter open to examination on certiorari by a superior Com-t. 

5. That the requirement as to decision by a maj ority of the electors present 
contained in cl. 6 of the Fifth Schedule is a statutory requirement enacted for the 
general public benefit ; and the respondent could not by any admission, or by 
anything that might, in the circumstances, amotmt to a waiver, disable itself 
by alleging that the resolution was not properly passed. 

In re A Bankruptcy Notice ([1924] 2 Ch, 76) followed. 


Appeal from the order of Fell, J. (Ante, p. 16), dismissed. 


APPEAL from an order made by Fell, J, { Ante, p. 16), for the issue of a 
writ of prohibition directed to the appellants, restraining them from further 
proceeding with a certain application made by the appellant Corporation 
under the provisions of s. 175 (4) {h) of, and the Fifth Schedule to, the 
5 Municipal Corporations Act, 1933, and relating to the closing of part of 
Portia Street in the Borough of Stratford. The circumstances which 
gave rise to the proceedings for the writ were stated and explained in the 
judgment of the learned Judge {Ante, p. 17, 1, 9). 


Grey, for the appellant Corporation, The respondent was not entitled 
10 to prohibition, whatever the correct method of voting was, whether the 
majority was for or against the resolution, because the Magistrate was 
granted by the statute jurisdiction to consider objections, particularly 
by cl. 8 of the Fifth Schedule. His jurisdiction depends on the nature 
of the application under cl. 8 of the Fifth Schedule of the Municipal 
15 Corporations Act, 1933, and not on the truth of the matters alleged in it. 
Lack of evidence is not lack of jurisdiction. The proper remedy is an 
action for a declaration or for an injunction. Section 175 (4) {h) possibly 
makes the stopping of the street conditional upon the outcome of certain 
procedure. That does not affect the power of the Magistrate under 
20 cl. 5 of the Fifth Schedule, which is not conditional upon the performance 
of other requirements of that Schedule. The remedy is not by way of 
prohibition ; it is by way of declaration or injunction. 

The votes at the meeting and the method of voting were valid, and the 
decision of the majority was valid, although there was no count. 

25 The onus of proof was on the respondent to show that the electors 
could not legally or validly vote by voices, but that they must vote by 
show of hands or otherwise. It follows that, if the evidence contained 
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in the affidavits as to the carrying of the resolution on the voices is not 
admissible, then the respondent must fail. The respondent by its solicitor 
and agent refused the offer of a division by a show of hands when that 
count could have been made. It must accept that position, because it 
6 was an admission by conduct that the decision of the majority of the 
electors was in favour of closing the western side of Portia Street. If it 
was not an admission, it amounted to a waiver, as it allowed the appellant 
Corporation to proceed in the belief that the decision of the meeting tO' 
close part of Portia Street was undisputed. 

10 The onus was on the respondent to prove that the resolution was not 
properly passed. That is its own allegation by reason of the facts that 
the onus was wrongly placed on the appellant Corporation, that the 
evidence was misinterpreted, and that what in substance was evidence 
for the appellant Corporation was turned into evidence against it. 

15 As to the Magistrate’s jurisdiction : The learned Judge said that 
the Magistrate had no jurisdiction under cl. 8 of the Fifth Schedule { Ante, 
p. 19, 1. 12) to deal with the application before him ; if so, these pro- 
ceedings do not lie : parte Mullen, Re Hood ( (1935) 35 N.S.W.S.R. 

289, 295, 296). A plaintiff has to show an absence of jurisdiction : 
20 Code of Civil Procedure, R. 263 : see The King v. Mahony ([1910] 2 I.R, 
695, 709, 710, 713), Ex parte Wahe ( (1883) 11 Q.B.D. 291), The King 
V. Nat Bell Liquors, Ltd. ([1922] 2 A.C. 128, 151, 152, 153), and Parisienne 
Basket Shoes Pty., Ltd. v. Whyte ( (1938) 59 C.L.R. 369, 391). 

The Magistrate is given jurisdiction by cl. 8. He has not the power 
25 to inquire into proceedings of the Council, but he has to consider proposals 
put in front of him. There is nothing to indicate in any way that his 
power is dependent on any of the matters set out in cIs. 1-7 of the Fifth 
Schedule. It would be inconvenient to the Magistrate if he did not have 
jurisdiction of this nature, because, if it were otherwise, when any question 
30 was raised as to performance of the matters set out in the Fifth Schedule, 
he would not know whether he could go on or not ; and it follows that his 
jurisdiction cannot be dependent upon something earlier in the procedure 
set out in the Fifth Schedule, cl. 5, such as whether the voting was im- 
properly conducted : see The Queen v. Thomas ( (1883) 11 Q.B.D. 282), 
35 Ex parte Orde, In re Horsley ( (1871) L.R. 6 Ch. 881), and Clive Road 
Board v. Guy ( (1890) 9 N.Z.L.R. 521, 533). The result of the voting 
can be obtained from the voices : The Queen v. Thomas ( (1883) 11 
Q.B.D. 282, 284), Everett v. Griffiths ([1924] 1 K.B. 941, 953), and The 
King v. Hendon Rural District Council, Ex parte Chorley ([1933] 2 K.B. 
40 696, 703). Votes may be given in many ways : the fact that the voters 
gave their votes silently, and not by any oral expression, seems to make 
no difference, because they indicated that they were all in agreement : 
Lahouchere v. Earl of Wharncliffe ( (1879) 13 Ch.D. 346, 354). As to 
the onus of proof, see Kimpton v. Willey ( (1850) 19 L.J.C.P. 269, 271, 
45 272) and Avards v. Rhodes ( (1853) 8 Ex. 312 ; 155 E.R. 1369). If it 
is essential to the Magistrate’s jurisdiction that these matters in question 
be proved, then the onus was upon the respondent to prove them in the 
Court below : Official Assignee v. Khoo Saw Cheow ([1931] A.C. 67, 70, 
71). Alternatively, if the onus is on the appellant, it has been discharged 
50 by the statutory declaration of the chairman of the meeting, the Mayor 
of Stratford, who was appointed under the Schedule. His declaration 
that the resolution was properly carried is binding : Anthony v. Seger 
( (1789) I Hag. Con. 9 ; 161 E.R. 457). If the evidence of others present 
at the meeting is admissible to show that the resolution was carried, it is 
56 not necessary to have an actual count. If the onus of proof was on the 






70 


butterworth’s local government reports. 


[1951] 





‘ite, to exploit 

be— roads re^dv 
organized, to^i^efher 
o great, to shops 
o forth, ilarelv, if 
■bich should accrue 
h be realized under 
ates so conipJetel'c 
comers. 

lan anything is the 
e Kqyal Commissmi 
Population (the Bar- 
rong case for the . 
operation between 
^f business enter- 
“ great industrial 
industries not 
materials might 
operation, again, 
bousing of the 
3erately amongst ^ 

iustry might be 
should prevent 
3ni the coun'-’- - 
>ngestcd, and 
'iihin imns 
wliich the 


respondent as plaintiff in the Court below, then, on the affidavits filed 
by it, it failed to prove that the resolution was not earned if that is a 
necessary factor in the jurisdiction (which is denied). ^ ^ 

The respondent has sought to argue that prohibition or certiorari 
can foe directed to the appellant separately. In this case, the Council 5 
has not acted judiciaUy ; aU that it is doing is applying to the Magistrate 
as a consequence of the meeting and resolution of the electors. Such 
rights would not lie against the Council, for the reason that it is not a 
judicial body : The Queen v. London County Council, Re Empire Theatre 
( (1894) 71 L.T. 638, 640). The letter written by Mr. Percy Thomson 10 
to the Registrar on the day after the meeting is an admission that the 
resolution was properly carried at that meeting, but he does not suggest 
that it was not so carried. 


Spratt, for the respondent. The essential fact that emerges from the 
affidavits is that there is no material on which any staternent that a 15 
resolution was or was not carried could be made. There is not even 
any evidence of a declaration by the chairman of the meeting of the 
passing of a resolution in the terms of the statute. 

No method was adopted whereby, according to Labouchere v. Earl of 
Whamcliffe ( (1879) 13 Ch.D. 346, 354), it could be seen (i) how many 20 
people were present, (ii) how many voted for the resolution, (iii) how 
many voted against it, and (iv) how many were silent. There was no 
declaration by the chairman of the meeting in the terms of the statute. 
Having heard certain voices for and against, and not knowing how many 
people were silent, he declared the resolution carried. If he had been 25 
dealing with a resolution which could lawfully have been carried on the 
voices, that might prima facie have been sufficient to show the passing 
of the resolution. There are no rules such as are found in regard to 
companies, that the chairman’s minute of a declaration establishes either 
prima facie or conclusive evidence. Here, the minute is what is said by 30 
the Mayor and the Town Clerk a week after the meeting, because that 
minute is dated March 26. 

There does not arise in this case the question of the onus of proof of 
the number of persons present, the number of persons voting one way 
or another, and the number of persons being silent. There is before the 35 
Court something which is now incapable of proof — namely, how many 
persons attended and how many voted. The learned Judge, however, 
said that there were eighty persons present ( Ante, p. 17, 1. 39), and this 
is not challenged. He must have had in mind the voting on the amend- 
ment, which was 32 plus 12, and it can be assumed that those thirty-two 40 
voting against the amendment would be for the resolution { Ante, p. 17, 

1. 34). His Honour took the Town Clerk’s count, and said that it did 
not matter whether there were seventy-seven or eighty-four persons 
present {Ante, p. 17, 1. 40). The learned Judge’s judgment is relied 
on, and his reasoning is respectfully adopted. Alternatively, the respon- 45 
dent says that the onus is on the appellant, not merely to prove exact 
figures with regard to the voting, but to prove, in fact, that the resolution 
was put and carried in terms of the statute. The Borough is seeking to 
exercise statutory powers, and, before it can exercise those powers in 
any degree, it must show that the steps prescribed by the statute have been 50 
duly taken. At any stage, where the proeedm'e is called into question, 
the Borough must be able to show that it has observed the conditions 
attached to the exercise of its powers : In re Drury Coal Co., Ltd. ( (1908) 

28 N.Z.L.R. 105) and Inre Citizens Theatre, Ltd. ([1946] S.C. (Ct. of Sess.) 

14, 17). 55 
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Where there is no prescription as to any particular method of voting, 
the common-law rule is that the vote should be taken by a show of hands, 
and any person dissatisfied with the declaration on the show of hands 
has the right there and then to demand a poll : 8 Halshury’s Laws of 
5 England, 2nd Ed. 59. The question is not : “ Was this resolution 
“ passed by a particular majority or not ? ” It is : “ Was it capable 
“ of being such a resolution as is required by the statute ? ” The 
resolution was never validly submitted to the meeting. It is not possible 
to extract from the affidavits any statement as to the number who voted 
10 against or the number who voted for the resolution or the number who 
remained silent, and it is the silent vote here, as in Labouchere v. Earl of 
WJiarncliffe ( (1879) 13 Ch.D. 346, 354), that would carry the day ; and 
it by no means follows that, if there had been a vote put to a show of 
hands, any of those silent people would have put up their hands one way 
15 or the other. 

Where a vote or resolution is challenged, whether by a member of the 
meeting or by a person affected by the resolution who has a standing in 
law, the onus is on the person supporting the resolution to show that it 
has been carried. If he has so conducted himself or the meeting as to 
20 produce a result that is incapable of computation, he has not discharged 
his onus. The litigant who asserts must prove : Phipson on Evidence, 
8th Ed. 27. 

The Borough, having gone before the Magistrate, must be prepared, 
if challenged, whether in the Supreme Court or before the Magistrate, 
25 to show that the facts which give rise to the jurisdiction of the Magistrate 
did exist, and, where there are statutory powers conferred on a body or 
an individual, those powers are usually to do something which otherwise 
would be wrong. Here, it would be wrong to stop a street, once it was 
dedicated to the public, in the absence of some statutory power. Here, 
30 the Borough proposes to stop a street, and says that its statutory power 
to do so is given by s. 175. The stopping would be a nuisance unless 
it were supported by some statutory authority : 24 Halshury's Laws of 
ETigland, 2nd Ed. 3i. 

On the general question of onus ; When a common-law right of the 
35 burgesses under the guise of an exercise of statutory authority is chall- 
enged because of the want of performance of an essential condition, the 
person seeking to exercise that right must be prepared to show the fulfil- 
ment of the condition ( A7ite, p. 19, 1. 1). 

The question of whether or not prohibition wiU lie as against the 
40 Borough is immaterial, because, if the order is bad in that respect, it is 
not good with regard to the learned Magistrate. If it is not good with 
regard to the learned Magistrate, then possibly the prohibition as against 
the Borough may fail. The proceedings before the Magistrate may be 
brought before this Court on a writ of prohibition properly issued. In 
45 re Symons v. Mayor, Sc., of Foxton ( (1905) 25 N.Z.L.R. 59, 61) is distin- 
guishable from the present case ; but, if necessary, it can be argued that, 
where jurisdiction depends upon the existence of special facts, it is for 
the Court proposing to assume that jurisdiction to satisfy itself about 
the existence of those facts : 8 Halsbury’s Laws of England, 2nd Ed. 391. 
50 In Symons’s case ( (1905) 25 H.Z.L.R. 59), the question was not an ir- 
regularity under the Schedule to the Municipal Corporations Act, 1933 ; 
it was an irregularity in proceeding by way of ordinary resolution. 
Here, there is a question of a resolution of the electors which the Magistrate 
was called upon to confirm or refuse, and it is for the Magistrate himself 
55 to satisfy himself that there is a decision by the electors. There, the 
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objector sought to establish that, at some point anterior to the resolution 
of the electors, the Magistrate had no power to inquire into the proceedings 
of the Council. The respondent’s interest in this matter is that of an 
occupier and owner of adjoining land. Mr. Percy Thomson was present 
as an elector, and not in any other capacity, and he had made an objection 6 
when notices were first issued by the Council : Municipal Corporations 
Act, 1933, ss. 2 (“ elector ”), 6 (1) {a) [h). The respondent was not 
present at the meeting by any nominee, and there was no district elector 
who had the right to be there on its behalf. If any waiver of the statu- 
tory right were possible in so far as Mr. Thomson himself was concerned, 10 
there was no waiver of the right of the respondent or any other person. 

The respondent company cannot be said to have been present at this 
meeting either by Mr. Percy Thomson or by anyone else. Because the 
respondent company was silent as an objector, it cannot, by its silence, 
waive something that only an elector can waive. There is nothing that 15 
can be waived. The right to vote is a public right, shared by all electors 
and by all occupiers and owners of property. Waiver must be of the 
nature of an estoppel if it is to exist at all : 13 Halsbury’s Laws of England, 

2nd Ed. 412, para. 455, and In re A Bankruptcy Notice ([1924] 2 Ch. 

76, 96). There is no evidence here of any estoppel, by words or conduct, 20 
as to a representation of fact. What the respondent is said to have 
assented to is that a resolution should be taken to have been passed in 
a manner not permitted by the statute— -i.e., consenting to an illegal 
transaction. Moreover, the doctrine of estoppel cannot be invoked in 
connection with requirements which the Legislature has laid down in the 26 
public interest. 

Qrey, in reply. Until the Borough stops the street, nothing has been 
done that should not be done : In re Drury Coal Co., Ltd. ( (1908) 28 
N.Z.L.R. 105). In the Fifth Schedule to the statute, there is no require- 
ment that the votes should he registered or counted in any particular way : 30 
Honeyhone v. Glass ([1908] V.L.R. 466, 469). There is nothing in 
Anthony v. Beger ( (1789) 1 Hag. Con. 9 ; 161 E.R. 457) which supports 
the statement in 8 Halshury’s Laws of England, 2nd Ed. 59, dealing with 
the common-law vote. The argument that the resolution was never 
properly put to the meeting was never raised in the lower Court. The 36 
Magistrate’s duty is to inquire further into what happened at the meeting, 
and the dicta in In re Symons v. Mayor, <fcc., of Foxton ( (1905) 25 N.Z.L.R. 

59, 61) prevented him from doing so. Whatever the legal position may 
be, the conduct of the person applying for prohibition is taken into account. 


Cur. adv. vult. 40 


The judgment of the Court was delivered by 

Cooke, J, It is not disputed that the requirements of the first five 
clauses of the Fifth Schedule were complied with ; and the contest in the 
proceedings relates to the provisions of els. 6, 7, and 8 of that Schedule, 
and, in particular, to those of cl. 6, prescribing the majority that is 45 
necessary for a decision at any meeting that is called pursuant to cl. 5. 

It is provided by cl. 6 that : 

such meeting shall decide by a maj ority of the district electors present whether or not 
the street shall be stopped. 

It is convenient to turn at once to the evidence relating to the manner 50 
in which the sense of the meeting was taken. It is common ground — 
or is at least undisputed on the evidence — that that was done on the 


TOices, and on the voices alone. There is, however, a contest on the 
affidavits as to the number of district electors present — they beiiif the 
only persons entitled to vote — and likewise a contest as to the proportion 
of those present and qualified to vote who actually voted in favour of the 
S motion. Four of the deponents who have made affidavits for the 
respondent speak on those questions. Two of them, who put the number 

of tbe district electors present at the meeting at between 100 and 120, 
say, in effect, that the number of voices for the motion was not greater 
than about one-third of that number. Another of them, who puts the 
10 number of electors present at not fewer than 150, says that not more than 
one-third of them voted on the motion at all. The fourth, who puts 
the number present at from 130 to 150, estimates that not more than 
one-third of them voted on the motion, whether for or against. 

The evidence for the Corporation on the question of the number of 
15 district electors present shows that one deponent, who was concerned to 
know whether the number of chairs originally in the haU would have been 
sufficient for the meeting without the use of other chairs that he had 
borrowed, at some stage counted the number of persons present to be 
eighty-seven, substantially all of whom he knew to be district electors ; 
20 and that the Town Clerk several times counted the number of electors 
present, and that, according to his count, at the time of the putting of the 
resolution relating to Portia Street, the number of electors present was not 
more than seventy-seven, though the number increased somewhat after- 
wards, when another matter was being dealt with. On that evidence, 
26 the learned Judge in the Court below assessed the number of district 
electors present when the resolution was put at eighty (Ante, p. 17, 

On the question of the proportion of electors present who voted for 
the resolution, six deponents have made affidavits for the Corporation. 
30 Three of them say in terms, or in effect, that they have no doubt that tbe 
resolution was carried by a majority of those present. Of the others, 
the Mayor says that the volume of “ Ayes ” was loud and decisive, and 
indicated to him that practically all electors present had voted in favour 
of the resolution ; the Town Clerk says that the resolution was carried by 
36 an overwhelming majority of electors present ; while the third (a coun- 
cillor), says that it was carried most decisively, and was clearly carried 
by a majority of those present. 

It is necessary next to consider the question of the value, for present 
purposes, of the evidence to which we have referred. It is to be remem- 
40 bered that the statutory requirement is that there is to be a decision 
by a majority of tbe district electors present, and it is plain, we think, 
that it cannot he said that such a decision was made if the manner of 
ascertaining the views of those present at the meeting was such that it 
was impossible to say whether or not a majority of them were in favour 
45 of it. 

The difficulty was created by the fact that it was not merely a majority 
that had to be determined, but a majority in relation to all those present, 
so that those who were qualified to vote but did not do so had to be taken 
into account. The difficulty was not resolved if only one voter, as is 
50 alleged in one of the affidavits, voted “ No,” for it appears to us that, 
in the circumstances, it was impossible to tell from sound alone whether 
a majority of those present voted for the resolution. Indeed, it seems 
to us that it would even have been impossible from sound alone to say 
whether a majority of those present voted on the motion at all, whether 
55 for or against. If a meeting at which those present are called upon to 
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vote in the manner that was adopted in the present case consisted of 
comparatively few persons, it ivould often be possible to ascertain from 
sound alone whether and how a majority of them had voted ; but the 
meeting in the present ease consisted of not less than about eighty persons, 
and, in those circumstances, it was, we think, impossible to tell merely 5 
from sound whether or not a majority of those present voted in favour 
of the resolution. 

For those reasons, we think that the statements in the atfidavits 
filed for the respondent to which we have referred must be treated as 
merely opinions or estimates too uncertainly based to be sufficient to 10’ 
constitute even prima fmie evidence that a majority of those present 
did not vote for the resolution. So, also, the affidavits filed for the 
Corporation are, we think, for the same reason, insufficient to afford 
even prima facie evidence that a majority of those present did in fact 
vote for the resolution. 

We thinlc, therefore, that none of the statements to which we have 
referred is of any value either way, and that it follows that the matter is 
left in a position in which no more can be said than that the sense of the 
meeting was taken by a method that, for the reasons we have given, 
could not, in the circumstances, form a basis for any conclusion as to 20 
whether or not the majority of those present voted for the resolution. 

The learned Judge held that, the steps taken by the Council having 
been challenged, the onus was on the Corporation to prove that the 
requirements of the Fifth Schedule were complied with. If that be where 

the onus rests, we agree with him that the Corporation has not discharged 25 
it. It was, on the other hand, contended for the Corporation that the 
onus is on the respondent to prove that the resolution was not passed 
by the necessary majority. If, however, that contention be correct, 
it cannot avail the Corporation in these proceedings, for the following 
reasons. It is clear that the only method that was adopted of ascer- 30 
taining the sense of the meeting was a method that, as we have indicated, 
cannot show, or even give rise to any inference as to, whether or not a 
majority of those present voted in favour of the resolution. The respon- 
dent has thus shown that matters were conducted in such a way that the 
chairman of the meeting had not the material before him on which to 35 
base a declaration that the motion was carried by the majority of the 
electors present, and so was not justified in declaring it to have been so 
carried. That, in our view, is sufficient to shift the burden of proof 
and to throw on the Corporation the onus of proving that the resolution 
was passed by the necessary majority — an onus which, as we have said, 40 
the Corporation has not discharged. 

We have so far dealt with the matter upon the language of cl. 6 of the 
Fifth Schedule, and without reference to authority. It is desirable, 
however, to refer shortly to certain decisions to which we were referred. 

The Queen Y. Thomas { (1883) 11 Q.B.D. 282), Everett v. Griffiths {[1924] 45 
1 K.B. 941), and The King v. Hendon Rural District Council, Ex parte 
Chorley ([1933] 2 K.B. 696), aU of which were cited for the Corporation in 
support of the submission that voting can he on the voices or in other 
different ways, do not, in our opinion, touch the question whether it is 
possible to ascertain on the voices the decision of a majority of those 60 
present. On the other hand, the observations of Sir George Jessel, 
M.B., in Labouchere v. Whamcliffe ( (1879) 13 Ch.D. 346, 354), in which 
case “ the votes of two- thirds of those present ” were necessary m order 
to carry a certain resolution, appear to us to lend strong suppoit to what 
we have said. 55 
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It is desirable to say that the affidavits of the Mayor and. the Town 
Clerk each say that the former as chairman declared the resolution earned. 
It was suggested for the respondent that that was not a declaration that 
the resolution was carried by the requisite majority. We doubt whether 
5 that suggestion is sound ; but it is unnecessary to consider it, because, 
^ if the declaration was a declaration that the resolution was carried by the 

requisite majority, it w^as, in view of what happened, insufficient to 
constitute even prima facie evidence to that effect. 

It is to be observed that, in the case of a decision under cl. 6 of the 
10 Fifth Schedule, there is no provision similar to that contained in Art. 50 
of Table A of the Companies Act, 1933, making the declaration of the 
chairman conclusive in the absence of a demand for a poll. Even if 
there had been such a provision in the present case, the manner in which 
the motion was submitted to the meeting might weE have prevented the 
15 declaration from being effective ; but we think that, in the absence of 
such a provision, the declaration must, for the reasons we have given, 
be treated as of no effect. It therefore does not create any difficulty 
in the respondent’s way. 

It was contended before us that the point that the motion was not 
20 properly put to the meeting was not raised in the Supreme Court. We 
think, however, that para. 9 of the statement of claim is wide enough to 
cover the point ; that the point is so closely related to the submissions 
that must have been made to the Supreme Court as to be inseparable 
therefrom ; and that it is substantially to this very point that the learned 
25 Judge refers when, as the basis of his judgment, he expresses the view 
that there is no proof that there was a count of those who voted for the 
resolution, either on a show of hands or by some other effective method. 
In any case, the affidavits plainly show that the point is not one that 
could be cured by evidence, and we think it was open to the respondent 
30 here. 

What we have said does not, however, dispose of this appeal, because 
it was contended for the Corporation that, whatever be the correct method 
of voting, and whatever be the actual result of the voting, the Magistrate, 
having had the matter placed before him in apparent compliance with the 
35 provisions of cl. 7 of the Fifth Schedule, has jurisdiction to deal with it, 
and therefore the writ cannot go. By the second sentence of that clause, 
it is provided as follows : 

If the meeting decides that the street may be stopped, the Council shall send 
the plans aforesaid, with a full description of the proposed alterations, and with the 
40 electors’ decision thereon, to the Magistrate. 

It was said that, when a Magistrate receives the plans, description, and 
electors’ decision from the CouncE in a form that is ex facie in order, he 
has jurisdiction to hear and decide the matter, and that submission was 
supported on the principle that, in criminal proceedings before Justices 
45 or Magistrates, it is the nature of the charge that establishes jurisdiction. 
That principle is, of course, indisputable : The Queen v. Bolton { (1841) 
1 Q.B. 66 ; 113 E.B. 1054), The King v. Mdhony ([1910] 2 I.R. 695, 
709, 710), and The King v. Nat Bell Liquors, Ltd. ([1922] 2 A.C. 128, 
I IP* 151-158) ; and it was sought to apply it to the present case by treating 

50 the application made by the Corporation to the Magistrate under cl. 7 
of the Fifth Schedule as analogous to the laying of a charge before a 
Justice or a Magistrate. In our opinion, however, no such analogy 
exists. When a charge has been well laid and is, on its face, within the 
jurisdiction of a Magistrate, the latter has jurisdiction to inquire into it ; 
55 but, in eases such as the present, there is a great deal more than the 
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mere making of the application to the Magistrate to consMer, Because 
there is no power to make that application at all unless certain antecedent 
statutory requirements have been complied with, one of which is that 
there must have been a decision of the majority of the electors present 
at the meeting that the street shall be stopped. In our view, those 5 
antecedent statutory steps constitute what the Judicial Committee in 
Colonial Bank of Australasia v. Willan ( (1874) L.R. 5 P.C, 417, 443) 
called “ essential preliminaries to the inquiry ” {ibid., 443), and what 
Cam, J., in Ex parte Wake ( (1883) 11 Q.B.D. 291), called “ conditions 
“ precedent to the jurisdiction ” (ibid., 297) ; see also In re Mulvaney 10 
([1928] N.Z.L.R. 129, 133). That being so, %ve think it is within the 
competence of this Court to determine whether or not those essential 
preliminaries or conditions precedent were present. 

The principle that was laid down by Lord Esher, M.R., in The Queen 
V. Income Tax Special Purposes Commissioners ( (1888) 21 Q.B.D. 313, 15 
319) was stated by the Judicial Committee in The King v. Nat Bell 
Liquors, Ltd. ([1922] 2 A.C. 128) in the foUowing words ; “ if a statute 
“ says that a tribunal shall have jurisdiction if certain facts exist, the 
“ tribunal has jurisdiction to inquire into the existence of these facts as 
“ well as into the questions to be heard ; but while its decision is final, 20 
“ if jurisdiction is established, the decision that its jursidiction is estab- 
“ lished is open to examination on certiorari by a superior Court (ibid., 

168). We think that what was there said shows that, although in such 
a case the inferior tribunal may, at its peril, determine whether the facts 
necessary for its jurisdiction exist, the position nevertheless is that the 25 
existence or otherwise of such facts, if questioned, is ultimately a matter 
that is within the competence of the superior Court. 

It was also contended for the Corporation that the view that the 
Magistrate has jurisdiction to deal vith the matter because the application 
made to him was ex facie in order was supported by certain observations 30 
that were made by Sir Robert Stout, C.J., in In re Symons v. Mayor, <fec., 
of Foxton ( (1905) 25 N.Z.L.R. 59). In that case, Sir Robert Stout, C.J., 
held that, as no special order had been made by the Council, the street 
had not been properly closed, and in the course of his judgment he said : 

“ It was argued that the Magistrate’s order under section 5 of the Seventh 35 
“ Schedule was conclusive. No doubt it is conclusive of all matters over 
“which the Magistrate has jurisdiction. But the Seventh Schedule 
“ does not confer jurisdiction on the Magistrate to inquire as to whether 
“ the proceedings of the Council have been regular. What the Magist- 
“ rate has to do is to consider the alterations, and the objections made 40 
“ by persons likely to suffer injury, and that is all. It may be, though 
“ this, I think, is doubtful, that he might confirm the decision though 
“ the frontage to a street was wholly taken away and no new way pro- 
“ vided (section 6 of the Seventh Schedule). He has not, however, to 
“ consider the regularity of the proceedings of the Council ” (ibid., 61). 45 

It will he observed that the learned Chief Justice there took the view 
that the Magistrate had no jurisdiction to inquire into the proceedings 
of the Council. We do not desire to be taken as necessarily assenting 
to that view, because it appears to us that the matter may faU within 
the principle laid down by Lord Esher, M.R., in The Queen v. Income SO 
Tax Special Purposes Commissioners ( (1888) 21 Q.B.D. 313, 319), and 
that the Magistrate may accordingly have jurisdiction to inquire and to 
decide at his peril whether the antecedent statutory requirements have 
been complied with. For present purposes, it is, however, unnecessary 
to consider that question, because it is plain that, if that be so, the question 55 
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of Jurisdiction nevertheless remains within the competence of the Supreme 
Court. It is also plain that, in any event, there is nothing in what was 
said by Sir Robert Stout, C.J., in. Symons's case ((1905) 25 N.Z.L.R. 
69, 61) that is in the least degree inconsistent with the view that the 
S Supreme Court has jui-isdiction to determine whether the facts necessary 
to give the Magistrate jurisdiction do exist. As Fell, J., so clearly said 
( Ante, p. 19, 1. 22), that case is not an authority on which an argument 
can be based that the Supreme Court cannot inquire into the validity of 
the steps necessary to give the Magistrate jurisdiction. 

10 It remains to consider one further contention that w*as advanced on 
behalf of the Corporation. It was said that the respondent by its 
solicitor and agent refused an offer by the chairman of a division by a 
show of hands, and that that refusal constitutes an admission by conduct 
that a majority of the electors present were in favour of the resolution, 
15 or, alternatively, constitutes a waiver by the respondent of the require- 
ment that such a majority is necessary. It was also said that the state- 
ment that the proposal “ was carried ” (contained in the letter from the 
respondent’s solicitors written the day after the meeting) constitutes an 
admission that the resolution was passed by the necessary majority. 
20 With regard to the first of those matters, there was, on the argument 
before us, a contest on the questions whether the non-demand of a poll 
by Ml*. Percy Thomson constituted a refusal of the offer that was made, 
whether he purported to represent the respondent, and whether, if he did 
purport to do so, he was prevented from effectively doing so because he 
26 was not nominated by the respondent under s. 12 of the Pv.ating Act, 
1925. To none of those questions do we find it necessary to refer. The 
requirement as to decision by a majority of the electors present that is 
contained in cl. 6 of the Fifth Schedule is a statutory requirement, 
enacted for the general public benefit, and, in our view, the respondent 
30 cannot, by any admission, or by anything that might in other circum- 
stances amount to a waiver, disable itself from alleging that the resolution 
was not properly passed : 13 Halsbury's Laws of England, 2nd Ed, 402, 
and In re A Bankruptcy Notice ([1924] 2 Ch. 76, 97, 98). 

There are two matters that it is desirable to mention before parting 
35 with this appeal. The defendants in these proceedings are the learned 
Magistrate and the Mayor, Councillors, and Burgesses of the Borough of 
Stratford. In the heading to the notice of motion on appeal, both the 
Corporation and the Magistrate are described as appellants, but the body 
of that document shows clearly that the notice is given on behalf of 
40 the Corporation only. The Magistrate has quite properly taken no 
part in the proceedings at any stage, either here or below, and, as no 
notice of appeal was given on his behalf, it was wrong to describe him as 
an appellant. He should, in the circumstances, have been made a 
respondent to the appeal : Beckett v. Attwood ( (1881) 18 Ch.D. 64). 
45 The question, however, is of no practical importance. 

The other matter is this. We thinlr it is unnecessary to consider 
whether a case in which a Magistrate purports to exercise the jurisdiction 
conferred on him by the Fifth Schedule falls within the terms of R. 463 
of the Code of Civil Procedure, because, in our view, such a case, if it 
50 does not fall within the terms of that Rule, is one in which the Magistrate 
exercises judicial powers conferred upon him by law, and falls withui 
the general principle that the writ of prohibition lies to such a tribunal — - 
a principle that is applied under the authority of R. 604 : The King v. 
Hendon Rural District Council, Ex parte Ghorley ([1933] 2 K.B. 696, 
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702) and Timherlands Woodpulp, Ltd. v. Attor 7 iey- General ([1934] 

N.Z.L.R. 270). 

For the reasons we have given, we have, on the whole matter, come to 
the same conclusion as Fell, J. The appeal is dismissed, and the respon- 
dent will have its costs against the Corporation on the middle scale as on 5 
a case from a distance. 

Appeal dismissed. 

Solicitor for the appellant Corporation : Philip Grey (New Plymouth). 
Solicitors for the respondent : Percy Thomson and Hugh D. Thomson 
(Stratford). 


[in the supreme court.] 

SHORT AND OTHERS t;. AUCKLAND TRANSPORT 
BOARD AND OTHERS. 

Supreme Court. Auckland. 1951. June 28 ; July 9. F.B. Adams, J, 

Transport — Licensing Authority — Taxicab Service Licence Applications — Eleven 
Applications heard by Authority — Authority advertising for Further Applications' 
— Further Applications received — Original Applicants asking for Mandamus to 
compel Authority to hear and determine Their Particular^ Applications first — 
Authority's Power to regulate Its Own Proceedings — Sensible and Proper Pro~ 
cedure adopted — General Power's of Authority in hearing Applications — Transpoi't 
Act, 1949, ss. lOlA, 102 — Transport Amendment Act, 1950, s. 26 (1). 

The Auckland Transport Board was, by virtue of s. 82 of the Transport 
Act, 1949, the Licensing Authority for the Auckland Transport District, and the 
other defendants constituted the Conunittee, to which, in pursuance of s. 85 (3) 
of the statute, the Licensing Authority delegated its powers, functions, and 
duties. 

The plaintiffs, eleven in number, naade separate applications for taxicab 
service licences, and their applications, with certain others, which brought the 
total up to sixteen, were heard by the Committee on April 23 and 30 and May 3, 
1961. The Committee reserved its decision, and on May 15, 1951, passed the 
following resolution ; 

“ (a) That as it is the present view of the Authority that the author- 
“ ization of additional licences is necessary and desirable, the Authority 
“ proposes calling for further applications for the issue of new public taxicab 
“ service licences such applications to be lodged at the office of the Authority 
“ not later than 4.30 p.m. on Friday, Jime 8, 1951. 

“ (6) That the Authority’s decision on the applications at present before 
“ it is reserved.” 

In pursuance of this resolution, an advertisement was published inviting 
applications for taxicab service licences ; and, in response, 262 further appli- 
cations were received. 

The plaintiffs claimed that the Licensing Authority, having hoard their 
applications, was bound to dispose of them without regard to any applications 
received since the conclusion of the hearing. 
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On motion for a writ of mandamus commanding the Licensing Authority 
to deterinine the applications of each of the plaintiffs “ on the merits, prior to, 
“and without reference to” the subsequent applicants; for a writ of in- 
junction to restrahi tlie Licensing Authority from considering the subsequent 
applications imtil after it had determined the plaintiffs’ applications ; in the 
alternative, for a writ of prohibition prohibiting the Licensing Authority from 
considering the subsequent applications until after it had determmed the platti- 
tiffs’ applications. 

Held, That, as s. 93 of the Transport Act, 1949, gave to every Licensing 
Authority the ijower to regrUate its own procedure, the question raised in the 
motion was, in substance, one of procedure ; but, w^hether it were so or not, 
it was competent for the Licensing Authority to act in all respects as it did, as 
the procedure was sensible and proper, and was the only procedure by means 
of which the Authority could hope to act with perfect justice to all who might 
be concerned. 

Newman Brothers, Ltd. v. Allum and S.O.S. Motors, Ltd. {in Liquid- 
ation) ([1934] N.Z.L.R. 994) applied. 

Semhle, 1. That, where a Metropolitan Authority considers an application 
for a taxicab service licence, the proceedings of the Authority are governed 
primarily by ss. 101a and 102 of the Transport Amendment Act, 1950. By 
reason of the provisions of s. lOlA, the Metropolitan Authority is no longer 
required to hold a public sitting or to receive “ evidence ” or “ representations ” 
(though it may presumably do so if it thinks fit), so that, with regard to appli- 
‘Cations for such licences, the Metropolitan Authority may proceed summarily, 
while the Licensing Appeal Authority may not do so. 

2. That a. 102 does not purport to be exhaustive as to the matters requhed 
to be considered ; but, as a whole, its purpose is to insist on consideration of the 
specific matters referred to therein, but to leave the Licensing Authority free 
to consider other relevant matters which may come before the Authority in the 
form of “ evidence ” or “ representations ” as contemplated by s. 102 (2) (h) ; 
and the tribunal is also entitled to exercise its own mind, and give effect to 
relevant considerations which occur to it, even thopgh they be not referred to 
in s. 102 or in evidence or representations referred to in subs. 2 {h) thereof. 

3. That, consequently, there is no reason why the Licensing Authority 
should not, in any proper case, gather for itself such materials or information 
as may assist it in its deliberations, though presumably, in cases where there 
is a public sitting, the principles of natural justice may require that the tribunal 
should give to the applicant and other persons affected the same reasonable 
opportunity to reply in regard to such matters that it is required to give under 
the proviso to s. 102 (2) (h) ; but, in cases where there is no public sitting and no 
formal hearing, as under s. 101 a, the right of the applicant and other persona 
to be heard is limited to their right to be heard on appeal. 

4. That thei’e is no ground in the Transport Act, 1949, or in the Regulations 
made thereunder, specifically requiring a Licensing Authority to dispose of 
applications either in the order in which they are lodged or in the order in which 
they are heard, or in any other order. 

Quaere, Whether, if the plaintiffs had made out their alleged right, it would 
have been possible for the Court to interfere, or how far such power is now 
limited by s. 93a of the Transport Act, 1949 (as inserted by s. 25 of the Transport 
Amendment Act, 1950). 

MOTION under R. 466 of the Code of Civil Procedure for relief by way 
of mandamus, injunction, or prohibition. The statement of claim 
alleged, and the statement of defence admitted, that the defendant 
(the Auckland Transport Board) was, by virtue of s. 82 of the Transport 
b Act, 1949, the Licensing Authority for the Auckland Transport District, 
and that the other defendants constituted the Committee to which, in 
pursuance of s. 85 (3) of the Act, the Licensing Authority had delegated 
its powers, functions, and duties. In its capacity as a Licensing Author- 
ity, the Board is referred to in the Act as a Metropolitan Authority : 

10 s. 82 (2). 

The plaintiffs (eleven in number) made separate applications for 
taxicab service licences, and their applications, along with certain others 
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whicli brought the total up to sixteen, were heard by the Committee on 
April 23 and 30 and May 3, 1951. The Committee reserved its decision, 
and on May 15, 1951, passed the following resolution : 

(a) That as it is the present view of the Authority that the authorization of 
additional licences is necessary and desirable, the Authority proposes calling for 5 
further applications for the issue of new public taxicab service licences such appli- 
cations to be lodged at the office of the Authority not later than 4.30 p.m. on Friday, 
June 8, 1951. 

(fc) That the Authority’s decision on the applications at present before it is 
reserved. 

In pursuance of this resolution, an advertisement was published 
shortly afterwards inviting applications for taxicab service licences, and 
in response 262 further applications were received. There was no 
evidence of any decision as to the number of new licences to be issued. 

The plaintiffs claimed that the Licensing Authority, having heard 15 
their applications, was bound to dispose of them without regard to any 
applications received since the conclusion of the hearing ; and the purpose 
of these proceedings was to secure priority as against the 262 applications 
as yet unheard. The motion was (a) for a writ of mandamus com- 
manding the Licensing Authority to determine the applications of each 2D 
of the plaintiffs “ on the merits, prior to, and with reference to ” the 
subsequent applications ; (b) for a writ of injunction to restrain the 
Licensing Authority from considering the subsequent applications until 
after it has determined the plaintiff’s applications ; in the alternative, 

(c) for a writ of prohibition prohibiting the Licensing Authority from 25 
considering the subsequent applications until after it had determined the 
plaintiffs’ applications. 

i?. II. Mackay, for the plaintiffs. 

B. G. Haggitt, for the defendants. 

Cur. adv. vult. 3D 



F. B. Adams, J. [After setting out the facts, as above :] Section 101a 
of the Transport Act, 1949 (enacted by s. 26 (1) of the Transport Amend- 
ment Act, 1950), is applicable to the plaintiffs’ applications, and reads 
as follows : 

On receipt by a Metropolitan Authority of an application for a taxicab service 35 
licence, the Authority may, after maldng such investigations or inquiries with 
respect thereto as the Authority tliinks necessary in the circumstances of the case, 
grant or refuse the licence. 

Section 101 of the Transport Act, 1949, which renders it necessary 
in general to hold a public sitting, after due public notice, “ for the 40 
“ purpose of receiving evidence and representations in favour of or against 
“the granting of the application,” is amended so as to be no longer 
applicable to an application to a Metropolitan Authority for a taxicab 
service licence. While the procedure before the Metropolitan Authority 
on such an application is thus modified into a sort of summary procedure, 45 
s, 148 (Ia) (also enacted by s. 26 of the Amendment Act, 1950) requires 
that every appeal to the Licensing Appeal Authority from a decision of 
a Metropolitan Authority in relation to an application for a taxicab 
service licence shall be dealt with at a public sitting, and goes on tn 
provide that : 60 

The provisions of subsections one hundred and one and one hundred and two 
of this Act shall, as far as they are applicable and with the necessary modifications, 
apply to every such appeal as rf it were an application for a transport licence to which 
those sections apply. 
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■f that s. 102 IS no longer applicable to the consideration by a Metro- 

application for a taxicab service licence. The 
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10 come the unamended words of s. 102. In such a case, thereto le 
Metropolitan Authority are governed primarily by 
-u confers the jurisdiction to grant or 
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15 “ the or inquiries xvith respect thereto as 

^ Authority thinks necessary in the circumstances of the case 

and s. 102 prescribes certain matters which must be considered in exer- 
TZV^t (Section 153 and Reg. 9, as enacted by the 

Regulations, 1942, Amendment No. 1 
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t reference to that section may be read as 

including those other provisions.) 

”°df exercise pr^oribed by s. lOU, I tbinlc it is clear 
9 K Metropolitan Authority is no longer required to hold a public 

25 sitting or to recepe evidence of representations — though it may pre- 
sum^ly do so if it thinks fit, as happened in this case. Formerly it 
was bound to do so in such cases as in other cases, whereas, on appeal, 
the Licensing Appeal Authority was permitted to proceed in a more or 

applications for taxicab 

30 service licences, the position is now in effect reversed, and it is the Metro- 

A which may proceed summarily, w^hile the appellate 

Authority may not do so. 

As to the matters required by s. 102 to be considered, the section does 
not purport to be exhaustive. There is no express prohibition of the 
35 consideration of other relevant matters, and, in my opinion, none was 
intended to be implied. If Justification be needed for this view, I think 
it may be found in subs. 2 (A), which requires the Authority to take into 
account Any evidence and representations received by it at the public 
sitting, and any ‘-representations ” received from certain sources or 
ZZZZr ««bsection cannot app?y 

wly in part, where there is no public 
sitting ; but It IS relevant in its entirety on the question of construction 
nd in my opinion, it shows that the other subsections are not exhaustive 
ot the matters to be considered. Subsection 2 (A) would be otiose as 
4o regards evidence if it were read as merely requiring the Authority to 
onsider evidence tendered on the matters previously enumerated ■ 
and it would seem to be almost equally otiose as regards “ represen- 
^ tations. Ihis argument may not be conclusive in itself, but, putting 

^ KA t+T- T aside and considering s. 102 as a whole, 

50 1 thinlc the intentmn w^as to insist on consideration of the specific matters 
releiTed to therein, but nevertheless to leave the Licensing Authority 
tree to consider other relevant matters. The section is not to be regarded 
as a sort of mental strait- jacket. Other relevant matters may come 
T “ evidence ” or “ representations,” 

55 as contemplated by subs. 2 (A), and, in my opinion, the tribunal is also 
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entitled to exercise its own mind, and to give effect to relevant considei- 
ations which occur to it, even though they be nou referred to m & 102 
or in evidence or representations under subs. 2 (h). Tins being so, theie 
is no reason why the tribunal should not, in any ])roper ease, giuner for ^ 
itself such materials or information as may assist it. in its uenbemLions, u 
though pmsumably, in cases where there is a ])ub]ic sitting, tne principles 
of natural justice may require that the tribunal should give to tne app b- 
cant and other persons affected the same reasonable opportiinit> to reply 
in regard to such matters as it is required to give uiaier the proviso to 
subs 2 (/i) In cases where there is no public sitting and no xonnai Ip 
hearing, as under s. 101a, there will prohalily be no such obligation tlie 
right of the applicant and other persons to bo hoard being hinitod to then- 

right to be heard on appeal. it..,. 

' As to what is “ relevant ” for the pur]ioscs of this paragraph, i sa> ^ ^ 
nothing, except that it seems to be a matter peculiarly ^vitlun the pro- 15 

vince of the ti-ibunal. , , i i i i 

In the present case, the Metropolitan Authority has obv-iously taken 
into consideration, upon its ov-n initiative, not only the questions whether 
additional licences should be granted and whether the plaintiffs and the 
other contemporaneous applicants are suitable persons to receive such 20 
licences, but also the further question whether there may not be otlicr 
persons’who are fitted to receive such licences, and whose claims ought 
to be considered concurrently with the claims that vere beloio it. I 
may say at once that this was, from the practical point of view, a sensible 
and proper course to follow. Even apart from the fact that the Auth- 2>> 
ority has in the past pursued a policy of discouraging futile applications 
by assuring intending applicants that they will have the opportunity to 
apply if additional licences are made available, the course foUowetl seems 
to be the only one that can be regarded as just to all concerned. Unless it 
could he shown that prior applicants have in law- a prior right to a grant— 30 
a point to which reference wUl be made later — the Authority was, in my 
opinion, abundantly justified in deciding that it would not grant the 
proposed new licenk‘S until it was in a position to consider the claims of 
all persons who might desire such licences. 

It will bo observed that neither in s. 102 nor elsewhere is there any 35 
reference to the consideration of the possible existence of other persons 
having better claims than the applicant whose case is under adjudication. 

But, applying the reasoning set forth above, I think it is permissible for a 
Licensing Authority to have regard to, and to treat as rekjvant, the 
possible existence of such persons ; and I see no reason why, if the 40 
tribunal imagines that such persons may exist and might apply, it should 
not take the mitiative, by advertising or taking other reasonable steps, 
to ensure that aU persons whose claims ought in justice to be considered 
are given the opportunity of applying. 1 think it may lawfully so act 
whether or not it is proceeding under s. 101 a. Where that section applies 45 
to the pending application, such investigations or inquhies are, in my 
opinion, in the words of the section, “ investigations or inquiries with 
“ respect thereto^ 

It was not -suggested that there is any provision, either in the Act 
or in the Regulations, specifically requhing a Licensing Authority to 50 
dispose of applications either in the order in which they are lodged or in 
the order in which they are heard, or in any other order. In my opinion, 
there is no ground for implying any such provision. As an iilustration 
of a statute so providing, I may refer to s. 169 (c) of the Mining Act, 1926, 
which expressly gives the superior right to the prior applicant. It would, 55 


This being so, there 
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I think be wrong to read the Transport Act, 1949. as conferrincr anv 
such right of priority. In the ai’gument before me, it was contended 
that the Licensing Authority was bound to proceed on each application 
as if there were only one licence available and only one applicant, and to 
5 disiegard any other applications that might have been previously lodged 
and a jortion any subsequent or possible future applications.' Aftcr- 
natively, it was suggested that the Licensing Authority was in this case 
bound to hmit its consideration to the sixteen appliktions that were 
® it, with the result that, if the licences to be issued wnre sixteen or 
^ nmiibcw, and if a sufficient number of the sixteen applicants 

measiiied up to the required standards, the Authority would be obli<>-ed 
o grant the licences to them. I am not prepared to accept eithei^ of 
these contentions.^ In Newman Brothers, Ltd. v. Allum and SOS 
Motors, Ltd. {tn Liquidation) ([1934] N.Z.L.R. 694), there was a somew^iat 

10 similar contention Having three applications before him, the Licensing 

Authority reserved his decision on each until he had heard them all, and 
Sii Michad Myers, G.J., dealt w'ith the matter as follows : “The con- 
u provisions of the Transport Licensing Act required 

the Licensing Authority to hear and dispose of the first application 
,, received by him before considering the second, the second biore the 
tmrd, and so on. In my opinion, the complaint is untenable. The 
matter is one of procedure, and s. 15 of the Act of 1931 says, ‘ Save as 
^ ^ may be provided by this Act or by regulations under this Act, every 
OK « tucensmg Anthority may regulate its own procedure.’ There is 
*-5 ,, nothing that I can find in either the Act or the Regulations that affects 
,, this particular point ; and, in my opinion, s. 15 is an effective answer 
to the plamtift s complaint. It seems to me, seeing that only one 
^ service could be authorized, the Licensing Autliority’s procedure was 
no u f and proper : R. v. Shann ([1910] 2 K.B. 418, 432). I venture 
^ Otherwise and heard first and granted the 

^ b.O.fe. Co s application and then, there being nothing further to consider 
■ refused the other applications, the present plaintiffs would have been 
' the first to protest ” {ibid., 699, 700). 

or A / respectfully agree with this view-', and s. 15 of the Transport Licensing 
.io Act, 1931, wus substantiaUy the same as s. 93 of the Transport Act, 1949 
which gives to every Licensing Authority the power to regulate its own 
procedure. I think the whole question raised herein is in substance one 
of procedure ; but, whether it be so or not, I think it was competent for 
the Licensing Authority to act in aU respects as it did. The procedui'e 
^ G-J-’ “sensible and proper ” 

procedure by means of which the 
Authority could hope to act with perfect justice to all wLo might be 
concerned. 

^ r , Tlie plaintiffs have accordingly failed to make out the legal right on 
45 which their claim is based, and the motion will accordingly be dismissed. 
Ill the circumstances, it is unnecessary for me to consider w^hether 
if the plaintiffs had made out their alleged right, it would have been 
possible for this Court to interfere, or how far such power is now limited 
by s. 93a of the Act (enacted by s. 25 of the Amendment Act, 1950) It 
50 may be that, in view of s. 93a, cases such as Xing v. Rrazer ((1944) 
21 1 ) are no longer fuUy authoritative : cf. New Zealand Water- 
side 11 orJcers Federation Industrial Association of Workers v Frazer 
([1924] N.Z.L.R. 689). '' 

There wall be an order for payment by the plaintiffs to the defendants 
o5 of their costs as per scale as on a claim for £250 (Items 10, 11, and 13 
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of Table C of the Third Schedule to the Code), with disbursements for 
fees of Court and other necessary payments, to be fixed by the Registrar^ 

Motion dismissed. 

Solicitor for the plaintiffs : R. H. Mackay (Auckland). 

Solicitors for the defendants : Earl, Kent, Massey, Palmer, and 
Haggitt (Auckland). 


CAMERON I?. PAULL. 

Supreme Court. Auckland. 1951. October 8 , 19. Fell, J. 

By-law — Acoumulation of Rubbish on Vacant Land — “ Suffer to be deposited or to 
“ accumulate . . . rubbish ” — Knowledge of Successive Deposits of Rubbish 

— Reasonable Steps open to Defendant to prevent Accumulation not taken — 

“ Suffers.” 

If a man Icnowingly permits a thing to happen, he suffers it to happen. 

A man who suffers a thing to happen does not necessarily permit it, as he may 
not have the physical power or right to stop it ; but, if he has that power or 
right and does not stop it, he suffers it to happen. 

Roehford Rural District Council v. Port of London Authority ([1914] 

2 K.B. 916) and Berton v. Alliance Econoinic Investment Co., Ltd. 
([1922] 1 K.B. 742) foUowed. 

An Auckland City by-law was in the following terms : 

“ 419. No person shall : 

“ (1) Deposit or permit or suffer to be deposited or to accumulate 
“ any refuse or rubbish of any description ... on any vacant land 
“ not being a place set apart for such purpose by the Council.” 

Tlie defendant had been charged with suffering rubbish to accumulate on 
vacant land, owned by him, in breach of the by-law. He was convicted. 

The learned Magistrate found as facts that the defendant had knowledge 
that successive acts of deposit of rubbish had taken place, and that the defen- 
dant’s previous erection of a notice prohibiting such acts did not prove effective. 

On appeal from the conviction. 

Held, dismissing the appeal, 1. That the learned Magistrate’s finding of 
fact fixed the appellant with knowledge, and the by-law obliged him to take 
such reasonable steps as were open to him to prevent the accumulation of 
rubbish, such as the erection on the street frontage of the vacant land of a 
suitable fence, which would have provided an effective means of preventing 
unauthorized deposits of rubbish. 

Baihy v. Pratt ( (1902) 20 N.Z.L.R. 768) and Doyle v. Gilmer ((1910) 

29 N.Z.L.R. 1168) distinguished. 

2. That, as the appellant oivned the vacant land, he had the legal right to 
stop or prevent the accumulation of rubbish, and he had, therefore, suffered it 
to accumulate in breach of the by-law. 

APPEAL by way of case stated from a conviction by Mr. J. W. Kealy, 
S.M., at Auckland, of the appellant for “ suffering rubbish to accumulate 
“ upon vacant land ” owned by him, in breach of By-law No. 1 , s. 4.19 
(1), of the Auckland City By-laws. Section 419 is in Part V of the hy- 
laAv relating to public health, and reads as follows : 5 

No person shall : 

(1) Deposit or permit or .suffer to be deposited or to accmnulate any 
refuse or rubbish of any description ... on any vacant land not being 
a place set apart for such purpose by the Gouncil. 

In the case stated, the learned Magistrate found the facts, concernino- 10 
which there was little dispute, to be as follows : 
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The defendant is one of the owners of the land mentioned in the charge. Tlie 
land is vacant, and its boundaries are partially, but not completely, fenced. The 
property, or most of it, falls sharply from the road, and the fencing which has been 
erected was put up by the City Council, presumably as a safety measure. Tiie 
5 unfenced portion of the frontage has a length of some 30 ft., and through this gap 
it is possible for vehicles to gain access to the property. 

Quantities of shavings, sawdust, tins, and other refuse have been diunped on 
the section, and such dumping has been going on for a period exceeding twelve 
months. There is no evidence before me to the effect that any of such refuse was 
10 deposited by the defendant or by persons who had sought and obtained the authority 
of the defendant. 

A year ago, according to the evidence of the defendant, a notice prohibiting 
such dumping was erected by the defendant, but “ a week later the notice was gone.” 
The defendant has recently erected further notices, apparently as a result of letters 
15 sent in March and April last by the Sanitary Department of the Aucldand City 
Council suggesting that such action be taken. 

The erection of a suitable fence along the remainder of the frontage would, 
according to the evidence before me, provide an effective means of preventing 
further miauthorized dumping. 

20 It was admitted at the Bar that the appellant was a ship’s engineer 
and that he was away most of his time ; that he had never seen anyone 
in the act of depositing rubbish on the land, but that he knew"^rubbish 
had from time to time been deposited on, and had accumulated, there ; 
and that the land, which belonged to him and his wife, was vacant land. 


25 


Inch, for the appellant. 

G. P. H. Hanna, for the respondent. 


Cur. adv. vuU, 


Fell, J. The appellant’s contentions before the learned Magistrate 
were : 

30 (i) That the defendant had not “ suffered ” the rubbisli to accumulate, 

as the word “ suffer ” has the same meaning as “ permit,” which means 
“ ac-tively or positively to consent ” to the doing of an act within the 
knowledge of the party. 

(ii) That, as the by-law seeks to impose an absolute liability, it is 
35 ultra vires and void. 

The Magistrate, relying on Rocliford Rural District Council v. Rort of 
London Authority ([1914] 2 K.B. 916), where Darling, J., says : “ If a 
“ man knowingly permits a thing to happen he certainty suffers it to 
“ happen. A man who suffers a thing to happen does not necessarily 
40 “ permit it, as he may not have the physical power or the right to stop it ; 

‘ ‘ but if he has that power or right, and does not stop it, he suffers the thing 
“ to happen ” [ibid., 924), did not accept the first contention. As to 
the second, the learned Magistrate, retying on Berton v. Alliance Economic 
Investment Co., Ltd. ([1922] 1 K.B. 742), held that the liability was not 
45 absolute and that what was required of the owner was to take reasonable 
steps, and that the defendant (now appellant) had not taken such reason- 
able steps as were open to him. 

Before me, counsel for the appellant submitted that the appellant 
could not be convicted of “ suffering ” unless he knew of the actual 
50 depositing, and that it was not enough to know that the rubbish had been 
deposited, and that, if the acts which caused the accumulating were done 
without his knowledge, he could not be blamed for not stopping them . 
when he was not aware of them until after their commission ; and he 
quoted lull v. Treanor ( (1896) 14 N.Z.L.R. 513), Bailey v. Pratt ( (1902) 
55 20 N.Z.L.R. 758), and Doyle v. Gilmer ( (1910) 29 N.Z.L.R. 1168) in 
support of this submission. 
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Jull V. Trea 7 ior { (1896) 14 N.Z.L.R. 513), decided by Sir James 
Prendergast, C.J., arose on a charge under the Licensing Act, 1881, of 
selling after hours, the sale being by a person not authorized on that 
occasion to sell, and is of assistance only in that negligence on the part of 
the licensee for offences against sections' of the Act which impose penalties 
on the licensee who suffers certain things to be done on his premises, such 
as gaming, was discussed. Sir James Prendergast, C.J., quotes and 
ffefers to two English eases as follows : Gockhurn, C.J., in Bosley v. 

Davies (1 Q.B.D. 84), says, as to the word ‘ suffer,’ ‘ A man may be 
‘ said to “ suffer ” a thing to be done if it is done through his negligence.’ ; 
3Iatt}iew,3.,mSo7mrsetY. Wade{ [1894] 1 Q.B. 574),_sa3^s, ‘ “ Suffering ” 

“ ‘is not to my mind distinguishable from “ permitting.” He does not 
“ ‘ permit drunkenness if he does not know of its existence, or connive 
“ ‘ at it, or wilfully shut his ey^es to it.’ It does not appear that 
“ Mattlmv, J., would extend the word ‘ suffer ’ to cases of honest negli- .i 
“ gence or want of vigilance. I incline to think, from the expressions 
“ he does use, that he would not so extend the meaning of the word 
“ ‘ suffer ’ or ‘ permit ’ ” {ibid., 517). 

In Bailey v. Pratt ( (1902) 20 N.Z.L.R. 758), Deoiniston, J., allowed an 
appeal against a conviction of a licensee for “ allowing ” billiards to be J 
played on a Sunday, there being no evidence to prove that the licensee 
knew, before his coming into the billiard-room where the constable was, 
that billiards were being play^ed. Denniston, J., says : ‘‘I think an 
“ examination of the cases justifies my previous statement that there had 
“ been no extension of the law as originally'' laid down in Bosley v. Davies t 
” (1 Q.B.D. 84), that, though actual knovfedge on the part of the licensee 
“ or his servants, in the sense of seeing or knowing of the card-playing, 

“ was not necessary to be shown, yet some circumstances must be proved 
“ from which it could be inferred that they connived at what was going 
on. No case has decided that pure carelessness on the part of a licensee i 
“ or his servants wiU justify a finding that the licensee allowed gaming ” 
{ibid., 164:). And later he says : “ If the Magistrate had in this case 
“ found that the want of reasonable p 'ecautions had amounted to wilful 
“ avoidance of precautions, with thi intention of facilitating gaming in 
“ forbidden hours, such a finding would, in my opinion, have justified a 1 
“ conviction. He has simply found, as a conclusion from the facts 
“ stated, that the appellant had failed to take reasonable steps to prevent 
“ billiards being played. Failure to take reasonable steps amounts only 
“ to negligence or carelessness. If I were to hold that negligence or care- 
“ lessness which is not in itself evidence of connivance, or has not been 
“ the means of giving a person in charge the opportunity to connive at a 
“ breach of the law, justifies a conviction for ‘ allowing ’ gaming, I should, 

“ in my opinion, be extending the liability beyond the principle estab- 
“ lished by previous authority ” {ibid., 765, 766). 

Doyle V. Gilmer ( (1910) 29 N.Z.L.R. 1168), decided by Sir Robert 4 
Stout, C.J., was an appeal against the dismissal of a charge under a by- 
law for permitting niglitsoil to remain on premises so as to be dangerous 
to health, and the learned Chief Justice dismissed the appeal, holding 
{ibid., 1170) that “permit” (and semble the word “suffer”) points to 
knowledge being an essential element, and that there was no evidence of i 
knowledge or neglect on the part of the defendant (the italics are mine). 

It is to be noted that neglect in this case is coupled with knowledge, as 
though proof of either would justify a conviction, and that the report of 
the argument shows that the decision of Denniston, J., in Bailey v. Pratt 
( (1902) 20 N.Z.L.R. 758) was not brought to the attention of the Court, I 
Both Baileys. Pratt ( (1902) 20 N.Z.L.R. 758) and Doyle y. Gilmer ( (1910) 


8 M.ZX.G.R. 


SUPEEME COURT, 


87 


29 N.Z L.R 1 168) were decided before the cases of Rockford Rural District \ 
Council Y. Port of London Authority ([1914] 2 K.B. 916) and v 

Alliance Economic Investment Co., Ltd. ([1922] 1 K.B. 742). 

■ Counsel for the respondent pointed out that the offence charged in the 
5 present case was not suffering the rubbish to be deposited,' but was ^ 
suffering the rubbish to accumulate, and that accumulation implies a 
gradual process over a period of time. The learned Magistrate in the 
case stated finds that the defendant (the present appellant) had know- 
“ ledge that successive acts of deposit of rubbish have in fact taken place, 

10 and that the previous erection of a notice prohibiting such acts did not 
“ prove effective.” This finding, by which I am bound (it is a finding of 
fact, and not an inference), fixes the appellant with knowledge, and trikes 
the present case, for this reason alone, outside the decisions in Bailey v. 

Pratt ( (1902) 20 N.Z.L.R. 758) and Doyle v. Gilmer ( (1910) 29 N.Z.L.R.’ 

15 1168). If it be held the appellant has knowledge, his counsel submits 
that the by-law is bad because it seeks to impose an absolute liability. 

It is not necessary for me to decide if an absolute liability would make 
the by-law bad, and I express no opinion on this, as I have come to the 
conclusion that the by-law, as submitted by respondent’s counsel, permits 
20 of two defences (apart from lack of knowledge) to the charge of suffering 
the rubbish to accumulate : 

(i) That the person charged had no legal right to stop or prevent the 
accumulation. 

(ii) That it was impossible by the exercise of reasonable care for the 
25 defendant to stop the accumulation. 

As to (i), it is to be noted that the by-law says “ on any vacant land,” 
not on any vacant land belonging or leased to the defendant.” The 
by-law could not have been intended to apply to a person who had no 
legal right to, or interest in, the land, which he could exercise, to prevent 
30 the deposit or accumulation of rubbish on the land. As to (ii), Sir 
Robert Stout, C.J., in Doyle v. Gilmer ( (1910) 29 N.Z.L.R. 1168) refers to 
the absence of any negligence on the part of the defendant, and in the 
present case the Magistrate in the case stated says that the erection of a 
suitable fence would have ]3ro voided an effective means of preventing 
35 unauthorized dumping of rubbish. The learned Magistrate says that, 
as the erection of notices did not prove effective, the defendant did not 
take such reasonable steps as were open to him — i.e., fence the unfenced 
portion of the street frontage. From the facts, this seems a reasonable 
inference. 

40 I hold, therefore, that the conviction of the appellant was proper, 
and the appeal is dismissed with £7 7s. costs. 

Appeal dismissed. 

Solicitor for the appellant : L. B. Inch (Auckland). 

Solicitors for the respondent ; Butler, White, and Hanna (Auckland). 


HEATHCOTE COUNTY v. SLOAN AND ANOTHER. 

Supreme Court. Christchurch. 1951. October 24. Northoboet, J. 

Land Acts- — Land Subdivision in Counties- — Scheme Plan showing Strip of Land 
marked “ Road widening ” — Such Land not ‘^proposed road ''—Land Subdivision 
in Counties Act, 1946, 3. 9 IS), 

On the scheme plan of a subdivision in the Heathcote County, the sections 
facing the Heathcote River were separated from a public road by a strip about 
12 ft. in width, marked “ road widening.” 
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On originating summons, the Court was asked to determine whether the 
strip of land marked “ road widening ” was a “ proposed road ” within the 
meaning of s. 9 (3) of the Land Subdivision in Comities Act, 1946. 

Held, That the strip of land marked “ road widening ’ ’ was not a “ proposed 
“ road ” within the meaning of that term as used in s. 9 (3) of the Land Sub- 
division in Counties Act, 1946, as that term was inappropriate to describe land 
set aside to be an addition to an existing road. 

ORIGINATING SUMMONS for the determination of the question whether 
a strip of land marked on a plan of a proposed subdivision as “ road 
“ widening ” was a “ proposed road ” within s. 9 (3) of the Land Sub- 
division in Counties Act, 1946, 

The defendants desired to dedicate a strip of land in their possession 5 
under s. 9 (7) of the statute. The District Land Registrar required the 
plaintiff County’s certificate before registering the instrument of dedi- 
cation. Before it w'ould give the certificate, the County considered that 
the owner, pursuant to s. 9 (3), should form the land as a road. 

The sulDdivision in question comprised land adjacent to the Heath cote 10 
River. Between the river and the subdivided land there was a strip, 

25 ft. wide, which was originally reserved as a tow-path. It was conceded 
that this was a public road. Although unformed, it w^as marked on the 
plan of the subdivision as “ road.” On the plan of the subdivision, those 
sections facing the river were separated from this public road by a strip 15 
marked “road widening” of about 12 ft. in width. The scheme plan 
of the subdivision showing this “ road widening ” strip was submitted 
to the Minister of Lands in accordance with s, 3 of the statute, and was 
approved by the Minister unconditionally. 

A. C. Perry, for the plaintiffs. 20 

Lascelles, for the defendants. 


Noethceoft, J. (orally). This originating summons calls for an 
interpretation of subs. 3 of s. 9 of the Land Subdivision in Counties Act, 
1946. That section contains a code dealing wuth proposed roads shown 
on scheme plans for subdivision of land in counties. 25 

[The learned Judge stated the facts, as above, and continued :] The 
question for determination is whether that strip of land which is marked 
on the plan of the proposed subdivision as “ road widening ” is a proposed 
road within s. 9 (3), That subsection is as follow'S : 

The owner shall form and completely construct to the satisfaction of the con- 30 
trolling authority all proposed roads shown on the scheme plan and shall, if so 
required by the controlling authority, provide and lay necessary pipes for water 
supply and sewage and constmct footpaths and drains to the satisfaction of the 
local authority. 

I am asked to say whether this strip of land marked “ road widening ” 35 
is or is not a “ proposed road ” within that subsection. I think it is not 
a proposed road at all. It is a strip of land marked “ road widening ” 
and intended to be used at some time for the w'idening of the narrow 
25 ft. public road which follows the course of the river. It is not in any 
sense a proposed “ road,” but it is land set aside to be an addition to an 40 
existing road. I think, therefore, that it is not covered by subs. 3, and 
the owners are not required to : 

form and completely construct . . . [the whole or any part of such portion] 

to the satisfaction of the controlling authority . . . and . . . [to] provide 

and lay necessary pipes for water supply and sewage and construct footpaths and 45 
drains ... 

It may be that the Legislature should — ^I am not by any means satisfied 
that it should — have said “ proposed roads or portions of roads or strips 
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“ of land reserved for additions to roads.” Instead, it lias used specific 
language (“ proposed roads ”) which is inappropriate to describe the 
piece of land in controversy here. 

The question posed by the originating summons will be answered as 
6 I have indicated ; defendants will have their costs, which I fix at ten 
guineas. 

Question answered accordingly. 

Solicitors for the plaintiffs : Wilding, Perry, and Acland (Christ- 
church). 

Solicitors for the defendants : Weston, Ward, and Lascelles (Christ- 
church). 



ATTORNEY-GENERAL, Ex relatione EITCHETT t;. 
LOWER HUTT CITY CORPORATION. 

Supreme Court. Wellington. 1951. July 31 ; September 12. 
Fair, A.C.J. 

Public Reserve — Land vested by Statute in Municipal Corporation ‘‘‘’for the use, 
enjoyment, or recreation of Inhabitants of Boroudi — Corporation's Intention 
to construct Public Road or Street through Such Land - Land restricted to Desig- 
nated Purpose — “ Use ” — Reserves and Other Lands Disposal and Public Bodies 
Empowering Act, 1923, s. 66. 

The purposes detailed in s. 66 of the Reserves and Other Lands Disposal 
and Publio Bodies Empowering Act, 1923, which a.ithorized tiie Council of 
the defendant Coip oration to purchase certain land and stated the conditions 
on which it should be held, are the only purposes to which the Council can 
appropriate or use that land ; and auy discretion as to the nature of its use 
must be confined within the meaning of the enacting words of the section. 

The Queen v. Mayor, die., of Wellington ((1896) 15 N.Z.L.R. '12) 
followed. 

The word “use” m the phrase “use, enjoyment, or recreation of the 
“ inhabitants of the borough,” which is to bo read in its context, is a use at 
least similar to, and perhaps connected with, the enjoyment in the sense of 
enjoyment for the purposes of recuperation, or more ac^tivo recreation, of the 
inhabitants ; and that meaning of the word does not include the use of ordinary 
traffic roads or the use of them for ordinary purposes of transpoi't. 

Consequently, whether the ordinary or natural meaning of the collocation 
of words or their meanuig in statutes in pari tnateria is considered, the use of 
the laud authorized by the final words of s. 66 (1) is restricted, and, except 
under special authority, it cannot be diverted from the designated piupose of 
“ the use, enjoyment, or recreation of the inhabitants of the borough.” 

An injxmetion was accordingly issued restraining the defendant Corpora- 
tion from proceeding to construct a public road or other way or thoroughfare 
available for public vehicular traffic through any portion of the land in 
question. 

APPLICATION by the Attorney-General ex relatione Wilfred Brian 
Fitchett for an injunction restraining the defendant Corporation from 
proceeding to construct a public road or street through the land in the 
Lower Hutt City known as Riddiford Park. The defendant Corpora- 
5 tion admitted that it intended to alter the existing alignment of Barraud 
Street and extend it southwards from its present termination to a 
junction with Laing’s Road, and to construct a public road or street 
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for vehicular traffic through Riddiford Park, upon a line which would 
be an extension of those streets. 

The plaintiff alleged that the major portion of Riddiford Park was a 
public reserve within the meaning 'of the Public Reserves, Domains, 
and National Parks Act, 1928, and was acquired in the year 1923 for that 5 
purpose, and had ever since been set aside and used as such ; and that 
the balance which was previously vested in the Corporation had since 
been set aside and used as a public reserve. He alleged that the con- 
struction of the proposed jmblic road or street or other way or thorough- 
fare for veliicular traffic through Riddiford Park, so constituting a main 10 
through traffic street intended and likely to be used for all general traffic, 
and likely to carry a large body of vehicular traffic of all kinds, would be 
in contravention of the Public Reserves, Domains, and National Parks 
Act, 1928, and of s. 66 of the Reserves and Other Lands Disposal and 
Public Bodies Empowering Act, 1923. Section 66 of the latter Act 15 
authorized the Corporation to purchase this land, and stated the con- 
ditions upon which it should he held. 

All the allegations set out above, so far as thej^ were pure questions 
of fact, had been admitted by the defendant, and the question seemed, 
in the 02 iinion of the learned Judge, to resolve itself almost entirely 20 
into questions of law. At the hearing, the Corporation adduced evidence 
nitended to establish that, when the Corporation bought the land in 
Riddiford Park and procured the passing of s. 66 of the Reserves and 
Other Lands Disposal and Public Bodies Emjiowering Act, 1923, it had 
no sjiecific intention of dedicating the land as a public reserve, but had 25 
as its main object the prevention of the sale of a subdivision in small 
areas which might have led to the erection of unsuitable buildings and 
the creation of a crowded area undesirable, in the Corporation’s view 
m that locality. Having regard to the intention of the Corporation 
to add some small additional open spaces to the area, evidence was 30 
also adduced by the Corporation to show that the construction of a 
road for general use through Riddiford Park would occupy only a 
slightly greater area than the area at .present occupied by the existine 
carriageway This was not now, and had not been, open to general 
or through traffic, but had been intended to be used, and was used, 35 
the vehicles going to and from buildings and on work in 

A plan was submitted showing the intention of the Corporation to 
erect the mam Public Library of the City and a learners’ pool attached 
to the baths on a portion of this area. There were already on the 40 
area, ill addition to baths, a room available to the Croquet' Club, a 
building for Plmiket Rooms, and a Dental Clinic. An area had pre- 
viously been severed hum the original area, under statutory authority, 

^ Dire Station. The Council also proposed to open 
the view to St. James s Church ground, so as to improve the appearance 45 
of the mam open space m the Park. ■ ^ 

eUcited eyidenoe intended to show that the City Council 
had fiom 1J23 treated this area as a reserve intended for public enjoy- 

a® showing that the area had 
been set aside by the defendant as a public reserve. 


JRothwell, for the plaintiff; 

Gillespie and Oakley, for the defendant. 


Cur. adv. vult. 


•8 N.Z.L.G.R. 


StrPEEME COEET. 


01 





Faie; A.C. J. [After stating the facts, as above :] ITxion the view 
that I take of the case, it seems unnecessary to examine these issues of 
fact ; and, indeed, it seems doubtful whether the evidence sought to 
be invoked is admissible. 

5 The question to be decided depends on the construction of s. 66 of 
the Reserves and Other Lands Disposal and Public Bodies Empowering 
Act, 1923, which jirovides as follows : 

WliereB,s the Lower Hutt Borough Council is desirous of acquiring, for the use, 
enjoyment, or recreation of the inliabitants of the Borough of Lower Hutt, all that 
10 piece or parcel of land consisting of three acres and twenty-one and seven-tenths 
perches, which, together with Lots 1 and 2 on deposited plan Ho. 3804, consisting 
of three roods twenty-fom* and one-half perches, comprises all the land in certificate 
of title, Volume 298, folio 89, Wellington Registry: And whereas the whole of 
the said land is vested in the Public Trustee as trustee in the estate of one Edmond 
15 Hayes (deceased) and Patrick Casey . . . and the beneficiaries interested in 

the said estate have offered to sell to the Council the w'hole of the said land for 
the sum of fourteen thousand pounds : And whereas the said Lower Hutt Borough 
Council is desirous of acquirhig the said land at or for that amount and of disposmg 
of the said Lots 1 and 2 th 0 r(rof by way of sale and of retaining the balance of the 
20 land /or the purposes above expressed : Be it therefore enacted as follows : — 

(1) It shall he lawf ul for the Council to purchase the whole of the land in certifi- 
cate of title, Volume 298, folio 89, Wellington Registry, and to sell, either for cash or 
upon terms, Lots 1 and 2 thereof, and to apply the proceeds therefrom in or to- 
wards payment of the purchase-money of the whole of the said land, and to hold 

25 and retain the balance of the said land for the use, enjoyment, or recreation of the in- 
habitants of the borough. 

(2) The said Council may borrow by way of special loan under the Local Bodies’ 
Loans Act, 1913, any moneys required for the completion of the said purchase, and 
any steps heretofore taken for the purpose of obtaining the consent of the rate- 

•30 payers of the borough to any loan for such purpose are hereby validated and declared 
to have Vjeen lawfully taken. 

It was first argued that the words “ it shall be lawful ” in subs. 1 
were directory, and not mandatory, and left a discretion with the 
Council of the Borough to dispose of the land for such jjuriDoses of the 
35 Corporation as were, in its oihnion, most advantageous. The authority 
which appears most directly axDjiosite to this contention is found in the 
decision in The Queen v. Mayor, Sc., of Wellington ( (1896) 15 N.Z.L.R. 
72). Sir James Prendergast, C.J., says : “ The words ‘ It shall he law- 
“ ‘ ful,’ it is said, prinia facie import a discretion ; but it is said by 
40 “ Lord Cairns, in Julius v. Bishop of Oxford (5 Ajip. Cas. 214, 222, 223), 
“ ‘ There may be something in the nature of the thing empowered to 
“ ‘ be done, somethiug in the object for which it is to be done, some- 
“ ‘ thing in the title of the persons for whose benefit the power is to be 
“ ‘ exercised, which may couple the power with a duty, and make it 
45 “ ‘ the duty of the person in whom the power is reposed to exercise 
“ ‘ that power when called upon to do so ’ ” {ibid., 77). 

The Court of Appeal, confirming the judgment of the learned Chief 
Justice on this point, said : “As is said in the judgment, ‘ It shall be 
“ ‘ lawful ’ prima facie iinj)lies a discretion ; but the circximstances 
50 “ may show that what is in terms a power is meant to be a duty. In 
“ the present case the Legislature is in effect regulating the dis})Osition 
“of several parcels of land. Tliis particular x>iece of land is intended 
“to be used to widen an existing street, and provision is being made 
“ for its transfer for that purpose to the proper authority, in considera- 
55 “ tion of that authority paying the cost of reclamation as fixed by the 
“ Act. Although not in terms a contract, it is evidently in fact the 
“ giving effect by the only competent body to an agreement or bargain 
“between the public authorities concerned” {ibid., 86). Later, the 
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Court refers to the Legislature creating an obligation on the Crown 
by the use of the words “ It shall be lawful ” {ibid., 86). 

It is true the terms of the section construed provide in its opening 
“ It shall be lawful for the Governor to grant to the Corporation, as 
“ and for a public street ” the land defined upon the fulfilment of con- 5 
i ditions which had been satisfied by the Corporation. But the authority 

is here invoked, not as deciding the purposes for which the land is to 
be used, but as assisting to decide in the meaning of the words “ It shall 
“ be lawful.” 

In 31 Halshuri/s Laws of England, 2nd Ed. 530, 531, it is said : iO 

Broadly speaking, it may be said that . . . generally in public statutes, 

enacting words where the tiling is to be done for the public benefit or in advance- 
ment of public justice, must be taken to have a compulsory force . . . Much 

will depend upon the subject-matter, and it is in deciding whether a provision in 
a statute is imperative or permissive that the mtention of Parliament has most 15 
strictly to be regarded. 

From the language of the section itself, it seems to me that the 
powers of the Corporation are limited to the purposes specificall}^ pointed 
to by its language.. In this connection, the opening words, which are 
equivalent to a recital, are entitled to the greatest weight. They recite 20 
that, whereas the Lower Hutt Borough Council is desirous of acquiring, 

“ for the use, enjoyment, or recreation of the inhabitants,” the land 
in question. The recital goes on later to state : 

And whereas the said Lower Hutt Borough Council is desirous of acquu’ing 
the said land . . . for the purposes above e.xpressed. 25 

'[ The enacting part provides as follows : 

It shall be lawful for the Council to pmchase the whole of the land . . . 

9 , and to hold and retain the balance of the said land [substantially the whole of Riddi- 

I’ ' I ford Park] for the use, enjoyment, or recreation of the inhabitants of the borough. 

[ ' Looking at the purpose, the recital, and the language of this section, 30 

■' I thiiilc it clear that the purposes detailed in it are the only purposes 

to which the Council can appropriate or use the various pieces of land 
mentioned. Any discretion as to the nature of their use must be confined 
within the meaning of the enacting words of the section. 

The question of law to be determined is, therefore, I think, the 35 
nature of the use of the land authorized by the final words of subs. 1 
of the section. 

It is first to be noted that, if, as the defendant contends, the words 
were intended to confer the right to use the land for any purpose, within 
its powers, that were advantageous or beneficial to the inliabitants, 40 
one would have expected different words to be used. Instead of the 
words “for the use, enjoyment, or recreation,” the words “for the 
“'general purposes of the Lower Hutt Borough,” or similar words, 
would be more apt. It would have been sufficient to say in the recital 
“ Whereas it is desirous of acquiring ” the land, and authorize its 45 
acquisition, and leave the Municipal Corporations Act to operate to 
restrict the use of the portion retained to appropriate municipal pur 
poses. 

The contention of the defendant amounts to a submission that the 
section is to have the same meaning as if the words “ enjoyment, or 50 
“recreation” were omitted. I feel that it is impossible to do that. 

In the first place, words are not to be deemed to be used in any statute 
without a purpose. In the second place, the word “ use ” has to be read 
in its context. The collocation of words seems at least to indicate 
some attempt to define and restrict by these words the purposes for which 55 
it may be used. The xsi&>xijxi Noscitur a sociis seems to have special 
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force in considering such a collocation of words, and, upon the ordinary 
and natural reading and meaning of the words in this connection, the 
use contemplated would appear to be a use at least similar to, and 
perhaps connected with, the enjoyment in the sense of enjoyment for 
5 purposes of recuperation, or more active recreation, of the inhabitants. 
It is not in accordance with the ordinary use of language to speak of the 
inhabitants “ enjoying ” the use of ordinary traffic roads ; nor is the 
use of them for ordinary purposes of transport, even by push bicycle 
or by trucks or buses, considered either enjoyment or recreation, but it 
10 is considered as a quicker means of transport or travelling from place to 
place. 

The land does not appear to fall within the definition of “ public 
“ reserve ” in s. 2 of the Public Reserves, Domains, and National Parks 
Act, 1928, or any of the preceding Acts. The latter seem to have been 
15 concerned wholly with land granted or set apart by the Crown (or, 
perhaps, dedicated otherwise to such uses privately or by statute). 
This view seems to be confirmed by the provisions of s. 10 (1) of the 
Public Reserves, Domains, and National Parks Act, 1928, although that 
Act does include lands thereafter acquired by a local authority. 

20 But, although the Act itself does not appear to cover the land in 
question in this action, the phraseology in the Act, and in the Municipal 
Corporations Acts, seems to confirm the interpretation that I consider 
to be the natural meaning of the phrase. The clearest legislative indi- 
cation of this nature is to be found in s. 161 of the Municipal Corpora- 
25 tions Act, 1920, which provides as follow^s : 

The Council may, subject to the provisions of this Act, let or lease any land, 
building, or personal property held by the Corporation or controlled by the Council 
as a reserve or for the purposes of any public work, or for any special purpose {other 
than the use, enjoyment, or recreation of the inhabitants), or gi-ant any rights, ease- 
30 meats, or privileges over the same, for, in either case, any term not exceeding twenty- 
one years, if the Council resolves by special order that such land, building, or per- 
sonal property is not likely to be required diuing the proposed tenancy for the 
purpose for which it is held or controlled, or that the rights, easements, or privileges 
proposed to be granted will not interfere with the proper use of such land, building, 
35 or personal property. 

This section seems to make it clear that such purposes must be regarded 
as special purposes, and the phrase cannot, in that context, be used to 
indicate a right of user for the general purposes of the Municipal Cor- 
poration. 

40 Paragraph (e) of the definition of “ public reserve ” in s. 2 of the Public 
Reserves, Domains, and National Parks Act, 1928, as I have said, does 
not apply to this land, which was acquired before the passing of that Act. 
But it is helpful, inasmuch as it defines a x^ublic reserve for the purposes 
of a local authority as “ land acquired ... in any manner . . . 

45 “ as a public reserve.” “ Public reserve ” is defined as “ land set 
“ apart for any public purpose,” and " public purpose ” in its turn is 
defined as ; “ Land ... set apart ... for the use, benefit, 
“or enjoyment , . . of . . . the inhabitants of any district 

“ or locality.” This is an example of the use of a phrase very similar 
50 to that used in s. 66 to designate lands specifically and solely intended 
to be subject to all the restrictions of a public reserve, as ojiposed to 
lands available for general or other purposes. 

It therefore appears that, whether the ordinary or natural meaning 
of the collocation of words or their meaning in statutes in pari materia 
is considered, the use of the land is restricted, and that it cannot be 
diverted from the designated purpose except under special authority. 
No such authority was referred to. 
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Reference may also be made to the x:)ro vision with regard to land which 
is a i>ublie reserve set aside for parks and domains, public gardens, or 
recreation reserves. Section 8 of the Public Reserves and Domains 
ikct, 1908, provided as follows : 

No change shall be made in the dedication of aiw public reserve made or set 5' 
apart for any of the piirpose.s comprised in Class III, except by special Act in that 
behalf or as hereinafter provided by this Act. 

The only lorovision for selling such land or permanently diverting it 
to other uses appears to he contained in s. 12, which provides for an 
exchange for other land which the Governor deems of equal value there- 10 
witli and more suitable for the purposes of a reserve. 

I doubt whether s. 25 of the Public Works Act, 1928, applies to this 
land, as it does not appear to be a public reserve as defined in s. 2 of that 
Act. 

In view of the opinion I have arrived at as to the meaning of s. 66, 15 
it is unnecessary for me to consider the arguments as to whether the 
words in the phrase should be read disjunctively or conjunctively, and 
whether the word “ or ” is equivalent to the word “ aud.” It is to be 
noted that it frequently is equivalent to the word “ and,” and that in 
this context it would probably approximate to the conjunctive meaning. 20 
The terms of s. 157 of the Municipal Corporations Act, 1920, seem, 

•when collated with s. 161, to indicate that the word “ or ” there approxi- 
mates in meajiing to “ and.” The nature of the provision clearly 
indicates use for special purposes. But it is unnecessary to decide 
this. 25 

With reference to the suggestion that the amount of land taken out 
of active use as a recreation area, in the sense of not being a park road- 
•way, is small, it appears to me that this argument cannot be accepted 
as of weight, having regard to the fact that the large amount of through 
traffic -which would use the street would change the nature of the road- 30 
way (■which, in its present form, is not a public street) from that of a 
little-used open space in the Park to a busy traffic street. Moreover, 
if the Council had power to alienate any portion other than an entirely 
negligible portion, it would be impossible to determine the limits of such 
rights of alienation short of such as would destroy its essential nature 35 
as a park. 

1 .should add, too, perhaps, that, in my view, the evidence showed 
that the Council did in 1923, and for many years afterwards — perhaps 
until the present year — ^treat this area as a recreation reserve, but that 
treatment or the original intention of the Council has, I think, no bearing, 40 
except in so far as it might assist in construing ambiguous words. As 
I do not consider the phrase ambiguous, this evidence, and the purposes 
for which it was stated to the ratepayers that a loan was being raised, 
are irrelevant. 

The only reasonable conclusion which can be drawn from aU these 45 
considerations is that the Court is bound to interpret this phrase as 
used by the Legislature to appropriate or “ earmark ” this area for 
purposes similar to those of a public reserve. It is, I think, land of 
the type referred to in para. (^) of the definition of “ public reserve ” f'- 

in s. 2 of the Public Reserves, Domains, and National Parks Act, 1928, 60 
as acquired subject to a trust or a condition that it shall be held by the 
local authority as a reserve. Although in the English Acts the words 
“enjoyment or recreation,” or similar words, are used, without the 
inclusion of the word “ use ” it would appear that the phrase has been 
used in the New Zealand statutes to convey the same"’ meanmg as in 65 
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those Acts. The latter are considered in the eases summarized in 
36 English and Empire Digest, 251, The word “ use ” may rvell have 
been included in order to prevent any question arising (such as has 
arisen in many English cases) as to the powder to erect buildings wdiich, 
5 although not directly incidental to recreation, may be considered suitable 
for association with them, or which were under the old law on the 
^ A border-line. Museums and art galleries have been considered to fall 

= ▼ within the words “ enjoyment or recreation,” and so has the erection 

of a library. But it may possibly be that the library there referred to 
10 was one that was used primarily for the persons wiio were resorting 
to the reserves, and who would use it largely as a reading-room. Whether 
or not it would apply to a lending library may be a matter of doubt. 

There are buildings, such as the Plunket Rooms and the Dental 
Clinic, on this area -which might not be -within the purpose of lands 
15 appropriated for “ enjoyment or recreation,” but -which might perhaps 
be covered by the \vord “ use.” However, I do not intend to give 
any ruling on these matters. I refer to them to illustrate j>ossible 
reasons for which the draftsman might have thought it wise to include 
in the various Acts and in this section the word “ use.” It appears 
20 to me quite clear that the section does not authorize the appropriation 
of any part of this land for the purposes of a public street which is to be 
used mamly — perhaps almost entirely — for the purpose of ordinary 
through traffic. It may be very deskable, but, as there is no authority 
in law so to use it, its diversion to this purpose is ultra vires the Council. 
25 It was finally submitted that an injunction should not be granted 
at this stage, as no active steps have been taken to lay out a public 
street on this area. But, in view of the Councirs admission that it 
intended to lay out such a public street if it had power, the present is 
the most suitable time for the question to be brought before the Court 
SO and for , the Court to declare what the powers and duties of the Council 
are at the present time. If the Council later obtains lawdul authority 
to construct a public road over this area, it may be that it will be obtained 
subject to special conditions. In these circumstances, it seems to me 
that the proper course is to issue an injunction restraining the defendant 
35 Corporation from proceeding to construct a public road or other way 
or thoroughfare available for public vehicular traffic through any por- 
tion of the land in Certificate of Title Vol. 517 Eolio 287 until further 
order of the Court ; and an order wall be made accordingly. 

The relator, having succeeded in his action, is entitled to costs, and, 
40 unless the parties can agree as to these, I will hear them upon the matter 
at a later date. 

Order accordingly. 

Solicitors for the plaintiff: Bothwell, Gibson, Page, and Marshall 
(Lower Hutt). 

Solicitors for the defendant : Hogg, Gillespie, Carter, a7id Oakley 
(Lower Hutt). 

i , * 
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IN THE COTJET OF APPEAL.] 

NEW ZEALAND BREWERIES, LIMITED v. 
AUCKLAND CITY CORPORATION. 

CouKT OF Appeai.. Wellington, 19,51. September 25, 26 ; December 17. 
Stanton, J. ; Hay, J. ; F. B. Adams, J . 

Rates and Rating— Water Rates— Ordinary Supply of Water— Hotel Premises within 
meaning of dwellinghouse ” — Municipal Corporations Act, 1933, s. 82 (7). 

In general, a licensed hotel is a “ dwellinghouse ” within the meaning 
of that term as used in the context of s. 82 (7) of the Municipal CoiTporations 
Act, 1933, which relates to ordinary supply of water ; and, accordingly, the 
appellant company (the owner of the Naval and Farnily Hotel, Auckland, 
in which the occupation for actual living purposes was far from nominal) was 
not entitled to the benefit of that subsection. 

Vaile and Sons, Ltd. v. Mayor, &c., of Auckland ([1931] N.Z.L.R. 
769) applied. 

So held by the Court of Appeal, for the following reasons ; 

Per Stanton, J., 1. That, as s. 76 of the Licensing Act, 1908, requires that 
an hotel must have at least six rooms to provide accommodation for the 
travelling public, and as it is implied in that statute that the licensee himself 
must also reside there, it can be as-sumed that the provision and continued 
availability of living accommodation are a substantial part of the functions 
of every hotel in a borough. 

Fox V. Lewis ([1925] G.L.R. 198) referred to. 

2. That, as the charge for ordinary supply only is dealt with in s. 82 (7) 
of the Municipal Corporations Act, 1933', and is intended to apply to the supply 
of water for domestic purposes where living accommodation is a substantial 
purpose — not necessarily the dominant pui’pose — then an hotel building 
comes into the class of “dwellinghouse,” and not into the class of “other 
“ buildmg,” in that subsection. 

3. That, in relation to the hotel in question, the following facts are suffi- 
cient to show that the dwelling of people in it is a substantial piupose of its 
existence, and that it is, therefore, a “dwellinghouse” — namely, that a bar 
is the predominant producer of revenue, and such revenue could not be 
obtained were it not for the existence and maintenance of the living accommo- 
<lation ; that the latter is at least equal in area to the portion required for the 
bar trade ; and that there may be eleven or more persons in residence at any 
time or all the time. 

River Wear Commissioners v. Adamson ( (1877) 2 App. Gas. 743) 
referred to. 

Quaere, IVhether, in view of ss. 76 and 165 of the Licensing Act, 1908, 
and s. 58 of the Licensing Amendment Act, 1948, licensed hotels are to be con- 
sidered as requiring to be differentiated, for the purposes of s. 82 of the 
Municipal Coi’porations Act, 1933, and an hotel which has a very small bar 
in relation to the extent of its living accommodation is to be regarded as a 
“ dwellinghouse ” and another hotel with a large bar in relation to the extent 
of its residential accommodation is to be regarded as an “ other building ” ; 
and, if so, on what basis is the distinction to be founded : area, value, gross 
revenue, net profit, or otherwise ? 

Per Hay and F. B. Adams, JJ., That, apart from extreme cases (as where 
there is only a caretaker in residence), a building in which people live is a 
“dwellinghouse” within the definition adopted by the Court of Appeal in 
Vaile and Sons, Ltd. v. Mayor, cfcc., of Auckland ([1931] N.Z.L.R. 769) in re- 
spect of s. 83 of the Mimicipal Corporations Act, 1933 ; and that an ordinary 
licensed hotel such as the one in question is such a building ; and that that 
result may properly be applied to s. 82 on the presumption that the word is 
used with the same meaning in the two sections. 
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Inland Bevenue Gommissioners v. Herbert ([1913] A.G. 326), IVatso^ 
V. Haggiti ( (1927) N.Z.P.C.C. 474), and Spencer v. Metropolitan 
Board of Works ( (1882) 22 Ch.D. 142) followed. 

Epsom Gr.and Stand Association, Ltd. v. Clarke ((1919) 35 T.L.R. 525) 
applied. 

Bolls V. Miller. ( (1884) 53 L.J.Ch. 682) and In re Marshall and Scott's 
Contract ([1938J V.L.R. 98) distinguished. 

Judgment of Finlay, J. ((1951) 8N.Z.L.Q.K. 46), affirmed. 

APPEAL from the judgment of Einlay, J. ((1951) 8 N.Z.L.G.R, 46}, where 
the facts are fully set out. 

'^atson, for the appellant. The question for determination is 
whether the Naval and Family Hotel in Auckland is to be deemed a 
5 “ dwellinghouse ” or business premises for the purposes of s. 82 of the 
Municipal Corporations Act, 1933. The hotel has eleven bedrooms, 
six available to the travelling public. The other bedrooms are 
available tq the manager and Ms wife and to the resident hotel staff. 

On the facts, there is no tenancy of any kind between the appellant 
10 and the manager, who, with his wife, are simply the employees of the 
appellant to manage and conduct the hotel business, with a right to boa;rd 
and lodging. At least 90 per cent, of the business revenue is derived 
from the sale of liquor. 

Summarized, the effect of s. 82 of the Mimieipal Corporations Act, 
15 1933, is that {a) the section gives the Council power to make water rates ; 
(6) the section divides water supply into two classes (“ ordinary ” and 
“ extraordinary ”), but it does not dafine either ; (c) the section leaves 
it to each local authority to make its own definition by by-laws as to 
what is ordinary supply and what is extraordinary supply ; (d) the sec- 
20 tion prescribes certain maximum limits of rating in respect of ordinary 
supply, but imposes no such maximum limits in resj)eet of extra- 
ordinary supply ; (e) the section provides that, in respect of ordinary 
supply, the rate for buildings other than dwellinghouses is to be half 
the rate in respect of dwellinghouses. Business premises would con- 
25 sume more water than a dwellinghouse would. It is a little difficult 
to say why the Legislature has provided for a half-rate in respect of 
buildings other than dwellinghouses, but the reason is not based upon 
any consideration of the quantity of water consumed. Many buildings 
other than dwellinghouses use very large quantities of water — e.g., 
30 laundries, aerated-water factories, scouring-works, &c. If specula- 
tion is permissible, probably the only reason that can be suggested is 
that in general the annual value, or the unimproved value, of a dwelling- 
house is small when compared with the annual value, or the unimproved 
value, of business premises. 

35 The whole question before the Court, as before the Court below, 
is the very narrow point whether this particular hotel is a “ dwelling- 
‘‘ house ” or is a “ building (other than a dwellinghouse).” Subsection 7 
has been incorporated in part in the Auckland City By-laws. For 
rating purposes generally, this hotel, in common with ah other licensed 
40 hotels, is treated as business premises. The Auckland rating is on 
the annual value, and, for the purposes of arriving at the value of this 
hotel, the Council treats it as business premises. In fixing the annual 
value, it takes into account the enhancement due to the existence of 
the publican’s licence attached to the premises : Dunedin City Corpora- 
45 tion V. Rwmee ((1947) 6 N.Z.L.G.R. 341). In following that judgment. 
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the Auckland City Council has treated this hotel as business premises 
with a liiLdi annual value because of the existence of a licence to carry 
on a publican’s liusiness on the premises. The supply of water to the 
premises is treated as an “ extraordinary ” supply, and not as a domestic 
supply. For two major purposes—namely, for the foundation ot its 
ratine scheme, and for the purposes of water supply the CouMil has 
^ - - A “ other than a dwellmghouse.’ 


itself treated the premises as premises 


Only for the purposes of the by-law dealing with a rnmimum charge, 
for which it invokes s. 82 (7), it seeks to say that the hotel is a dwelling- 
house. This has the effect of doubling the minimum rate it has to 10 
pav. If there is ambiguity as to whether this is a dwellmghouse or 
business premises and two possible meanings are open to the Gourt, 
then, this bein g in effect a taxing statute, the hiterpretation most lavour- 
able to the taxpayer should be adopted, particularly when that interpre- 
tation has been adopted by the Council (the taxing aiithont}^ for other 15 
purposes : Maxioell an The Interpretation of Statutes, 9th Ed. 291, 292, 
South Staffordshire WaierworJes Co. v. Barrow ( (1897) 13 T.L.R. 549), 
Pryce v. 'Monmouthshire Canal and Railway Companies ( (1879) 4 App. 

CaL 197, 205), and Stockton and Darlington Railway v. Barrett ( (1844) 

11 Cl. & F. 590, 601, 602, 603, 606, 607, 608 ; 8 E.Rj 1225, 1230, 1232). 20 
The rule applies to a ratepayer or a payer of tolls. The passage in 37 
HaUbun/s Latvs of England, 2nd Ed. 520, para. 710, is not justified by 
the cases cited in the text. On the foregoing argument,— namely, 
that the principle of construction of taxation legislation applies in this 
— the Court must hold, on the interpretation in the taxpayer’s 25 
favour, that the hotel is business premises, and not a “ dwellmghouse.” 
That principle is not adverted to in the judgment of the Court below. 
Apart from the general principle referred to, the principle of interpreta- 
tion as stated by the learned Judge is adopted ((1951) 8 N.Z.L.G.R. 46, 

50). Thus, taking the statute as it stands, and construing its words 30 
according to their ordinary and natural meaning, the premises could not 
be referred to or considered as a “ dwellinghouse.” A brewery com- 
panv such as the appellant could not be said to have taken a lease of 
this'or that dwellinghouse with an annual rating value in excess of £5,000. 

The manager of the hotel is only an agent to carry on a business. The 35 
appellant does not occupy the premises as a ” dwellinghouse.” The 
fact that there may be lodgers is not sufficient to convert the premises 
into a dwellinghouse, as few members of the public stay at the hotel, 
and it is not the dwellinghouse of those who do stay there. The essence 
of a dwellinghouse is the degree of permanence in a dwelling, coupled 40 
with the right of exclusive and unrestricted occupation and freedom to 
use it as one’s own home. The provision of lodging facilities is part 
of a hotelkeeper’s business, making it inappropriate to describe as a 
dwellinghouse the premises wherein a dual business is carried on. In 
commercial usage, it would be a complete misnomer so to describe it. 45 
The existence of a licensed hotel in New Zealand depends upon the 
Licensing Act, 1908. It therefore becomes helpful, at least, to see how 
the Legislature has described in that Act a type of premises that is the 
foundation of their existence. The Act refers to the business of the 
premises or the business of a publican. [Refers to ss. 125, 126, 130, 132, 60 
138, and 159.] Section 59 (5) of the Statutes Amendment Act, 1939, 
draws a distinction between a dwellinghouse and licensed premises ; 
and see the Municipal Corporations Act, 1933, s. 306 (11). Under the 
Tenancy Act, 1948, s. 1 (2), licensed premises are expressly excluded. 

As His Honour has pointed out ((1951) 8 N.Z.L.G.R. 46, 50), little or no 66 
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help is to be had from ascertaining how the word in different contexts 
in different statutes has been interpreted. In the Court below, two 
main classes of cases W'ere cited, one being a group of cases arising froju 
the charge for water supplied in England, Those cases are of no h(il]> 
6 in this case, because the charges in England are all based on the purpose 
for which the water w^as supplied, and are not based upon the nature 
of the building. A few were cases under the Rent Restriction Acts 
both here and in England. In some, licensed premises have been held 
to be “ dwellinghouses,” but in those eases an Act was being applied 
10 which showed a definite intention to protect tenants’ living quarters, 
and all were cases in W'hich the hotel had been let to a tenant and he 
resided in it as his home. In each, the Court was construing benevolent 
legislation for the protection of tenants, to ensure they retained a home 
without suffering an increa.se in rates. The reasoning of the learned 
15 Judge in the concluding portion of Ms judgment ((1951) 8 N.Z.L.G.R. 46, 
54) is based upon the fallacy that the supply of waiter to the hotel is a 
supply for domestic purposes, and that, therefore, the hotel must be a 
dwellinghouse, when, in fact, it is an extraordinary supply. An ordinary 
supply is not necessarily a domestic supply. The crucial words are 
20 “ Viewed in this light ” [ibid., 54) and “ Judged by that standard ” 
{ibid., 54). No such intention can be attributed to the Legislature. 
His Honour is not Justified in reading into s. 82 any intention to define 
“ ordinary ” or “ extraordinary ” supply. An extraordinary supply is 
given to this hotel. The Legislature leaves it to the local authority 
25 to define by by-law what is an ordinary and what is an extraordinary 
supply, and, under the b3?’-law, the water sujaplied to the hotel is an 
extraordinary supply. Subsection 7 operates to the extent that the 
Council has imported it into its by-law. 

A. L. Martin, in suj)port. The folio-wing cases contain certain 
30 observations as to the general or common meaning of the word 
“dwellinghouse ” : Re Norris, Ex parte Reynolds ( (1888) 4 T.L.R, 452), 
In re Erskine, Ex parte Erskine ( (1893) 10 T.L.R. Z2), Macdougall v. 
Paterson ((1851) 11 C.B. 755, 769; 138 E.R. 672, 678), Brown r. 
Ocean Accident and Guarantee Corporation, Lid. ([1916] N.Z.L.R. 377, 
36 382), In re Marshall and Scott’s Contract ([1938] V.L.R. 98, 99), Macmillan 
and Co., Ltd. v. Rees ([1946] 1 All E.R. 675, 677), Carritt v. Godson and 
Son ([1899] 2 Q.B. 193, 196, 197), Kirkpatrick v. MaxwelUown Town 
Council ( (1911) 14 S.C. (Ct. of Sess.) 288, 297), Blakey v. Brennan ([1944] 
N.Z.L.R. 929), Wood v. Barber ([1946] N.Z.L.R. 323, 329), and London 
40 County Council v. Davis ( (1897) 77 L.T. 693). 



H. J. Butler, for the re.spbndent. The judgment can be supported, 
not only on the grounds stated by the learned Judge, but also on the 
grounds w^hich were argued in the Court below and were rejected by 
him. The word “ dwellinghouse ” must receive its ordinary and popular 
meaning ; and, when considered in the light of the context and subject- 
matter, it has a much wider meaning than the, appellant contends, and 
comprehends any building used for human habitation. A boarding- 
house, apartment house, residential club, or licensed or unlicensed hotel 
is as much a “ dwellinghouse ” for the purpose of the xMunicipal Cor- 
porations Act, 1933, as is a private residence. 

As to the principles of construction relevant to this inquiry : In all 
cases where a statute is to be construed, the object is to ascertain the 
intention expressed by the words used. That can be achieved only 
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n 19131 A.c. 326, 332). 

Sections 8‘?-86 of the Municipal Corporations Act, 1933, form a code 

made between dwellinghouses and other buildings. 

to the general effect of ss. 82 and 83 : In respect of ordinary 
supply Ihe rates in general bear no relation to the quantity of water 20 
miied or consumed, the rate being based on annual value alone 
NCTertheless, relief is given in two cases-namely, (a) 
is supplied at all, although it could be supplied under subs. 8, and (6) 
where the dwellinghouse or other building is unoccupied over a period 
in excess of six months. The reason for the relief is that, m the first 2S 
case no water will be consumed at all, and, m the second case, the con- 
sumption of water wiU be considerably less than normal. It is for 
simiiar reasons that different rates are provided for a dweninghouse, 
on the one hand, and a building other than a dwellmghouse, on the othei , 
because a building used for human Imbitation will normally require more 30 
water for ordinary supply than a building not so used. 

In the Court below, it was argued for the appellant that the reason 
for the distinction was that a building other than a dwellmghouse 
would normally have a higher rating value, and should be charged a 
lower water rate on that account. That argument will not bear close 35 
examination, because, where no water is supplied, the case comes within 
subs 8 • the dwellmghouse and the building other than a dweUmghouse 
are treaW in exactly the same way. _ That argument would have little 
force in cases where the local authority decides (as it is entitled to do) 
to charge a graduated rate under s. 82 (6), and not the uniform rate, 40 
because the graduated rate would take care of the difference in 
valuation. 

The term “ dwellinghonse ” should be construed in such a way as 
to give effect to the intention of the Legislature ; to restrict its meaning 
to a private dwelling would be to defeat, rather than to give effect to, 46 
the intention of the Legislature. What may be called public dwellings— 
apartment houses, licensed premises, &c. — would use just as much 
water for ordinary purposes as a private residence would, and yet the 
appellant’s interpretation of the word “ dwellmghouse ” would exclude 
all of them. There may be dwellinghouses where a business is carried 50 
on, and there may be buildings other than dwellings where no business 
is carried on. The only reason that can properly be found for that 
distinction is that a dwellmghouse will use more water than a building 
other than a dwellmghouse. 
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Tlie same result follows a cousideratioii of the legislation. The 
present syvStem of fating had its origin in s. 35 of the Municipal Corpora- 
tions Waterworks Act, 1872. Although the terminology has some- 
what changed, the system is still basically the same. Before the 
5 enactment of that Act, the levying of water rates was dealt ynth in 
s. 20 of the Municipal Corporations Amendment Act, 1871, That was 
the first occasion where provision was made for the levying of water 
rates as such. Those ratepayers who were liable were called upon to 
pay whether they received any water or not, and irrespective of the 
10 quantity of water they received. The Municipal Corporations Water- 
works Act, 1872, s, 35, provided at least a partial remedy when it 
enacted that only those ratepayers who were, or could be, supplied, 
should pay water rates, and that the rates payable should bear some 
relation to the quantity of water likely to be consumed — i.e., by differenti- 
15' ating between dwellinghouses and other buildings. That interpretation 
Would be consistent with the smooth working of the system : SJuimmn 
Realius, Ltd. v. Villa de St. Michel ([1924] A.C. 185, 192). Where 
a word is used in a statute, the same meaning must, if possible, be given 
throughout : Maxwell on The Interpretation of Statutes, 9th Ed. 323, 
20 and Spencer v. Metropolitan Board of Worics ( (1882) 22 Ch.D. 142, 162). 
The Legislature was careful to limit the meaning of the word “ dwelling- 
” house ” in s. 82 (4). There is a clear indication that the word 
“ dwellinghouse ” is capable of meaning a licensed hotel ; otherwise, 
there would be no need whatever to make an express exception (see s. 
25 306 (11) ). In the argument for the appellant, reference was made 
to a rule of construction that a rating statute should be strictly construed 
as against the local authority, and to certain authorities in England. In 
effect, the appellant is seeking to claim an exemption by bringing him- 
self within subs. 7 and qualifying for the half-rate : Mayor, <hc. , of Dunedin 
30 V. Baird ( (1913) 33 N.Z.L.R. 149, 153). In effect, the appellant is 
claiming partial exemption, the result of which would be to throw the 
burden on other ratepayers. Authorities referred to by the appellant 
are English authorities, where there is no statutory counterpart of our 
s. 5 (j) of the Acts Interpretation Act, 1924: Hutton v, Hutton ((1910) 
35 13 G.L.R. 201). 

The word “ dwellinghouse” in s. 82 of the Municipal Corporations 
Act, 1933, means a house or building used for human habitation, and, 
as such, comprehends both private and public houses. The authorities 
referred to are illustrations of the wide meaning which, in an appropriate 
M)’ context, may be given to the word “ dwellinghouse,” and were referred 
to for that purpose only : Vaile and Sons, Ltd. v. Mayor, dsc., of Auckland 
([1931] N.Z.L.R. 769, 778) and Lewin v. End ([1906] A.C. 299, 302, 304). 

As to Vaile and Sons, Ltd. v. Mayor, dsc., of Auckland ([1931] N.Z.L.R. 
769) : (a) The Court of Appeal defined the meaning of the word 
45 “ dwellinghouse ” as used in S. 69 of the Rating Act, 1925. That statute 
is in pari materia with the Municipal Corporations Act, 1933. (6) The 

Court, without the material that is here available, gave a broad mean- 
ing to the word “ dwellinghouse ” as a house in which people actually 
live or which is physically capable of being used for human habitation. 
50 (c) While the Court held that the words “ or other building^” were to be 
construed ejusdem generis with the word “ dwellinghouse ’ in s. 69 of 
the Rating Act, 1925, it does not necessarily follow that those same words 
appearing in s. 83 of the Munieipal Corporations Act, 1933, should also 
be construed ejusdem generis. It may be that that principle would 
55 not apply to s. 83'. 
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• As to the cases dealt with in the judgment : Epsom Grand Stand 
Associadm, Ltd. v. CW-e. { (1919) 35 T.LR. 525, 526) was foUowed m 
Elhn V. Goldstein ( (1920) 89 L.J.Ch. 586) and approved in Burns v. 
Raddiffe ([1923] 2 I.R. 158) and Vickery v. Martin ([1944] 2 All E.R. 

167) ; and see Meek v.Horlock ([1946] N.Z.L.R. 502, 503), and Me Moss 6 
and Leicester Corporation ((1932) 96 J.P. 459); but Molls v. Miller 
((]8«4) 53 L.J.Ch. 682, 684, 685) is distinguishable. The English 
cases are not very helpful, as, in the main, they deal with the use of 
water, and not with the nature or type of building supplied, but in certain 
of the statutes one finds the words' “ the owners or occupiers of dwelling- 10 
houses may demand water for domestic purposes,” and so it became 
necessary to consider the meaning of the W'ord “ divellinghouse ” in that 
contoxt.“ South-West Suburban Water Co. v. St. Marylebone Union 
([1904] 2 K.B. 175) and Liskeard Union v. Lishea,rd Waterworks Co. 
((ISSl) 7 Q.B.D. 505). Those cases show that, while the word 15 
“ dwellinghouse ” is capable of meaning a building or house used for human 
habitation, it is capable of meaning a licensed hotel ; and in some of 
the cases the learned Judges have had very little difficulty in coming to 
that conclusion. 

The appellant argues that, because the value of the licence is included 20 
in the annual value, the premises are thereby treated as business premises. 
That does not make the premises any the less a “ dwellinghouse.” The 
Council is obliged, on the authority of Dunedin City Corporation v. Hames 
((1947) 6 N.Z.L.G.R. 341, 361), to take the value of the licence into con- 
sideration in fixing the annual value. A similar argument was 25 
advanced in England, but imsuceessfully, with regard to the supply of 
water to licensed hotels where the rating is on annual value, as in Auck- 
land : West Middlesex Waterworks Co. v. Coleman ( (1886) 14 Q.B.D. 
529). The purpose of the by-law making power is to enable the local 
authority to determine the maximum quantity of water that will be 30 
covered by the rate. That maximum could be fixed either on a gallonage 
basis or (as here) by defining the nature of the user ; and, although the 
maximum has been fixed, the supply is stiU called an “ ordinary 
“ supply,” which, as the learned Judge says ((1951) 8 N.Z.L.G.R. 46, 64), 
comiotes the normal purposes for which water is required in the ordinary 36 
course of living. A building in which people live will requhe water for 
the ordinary purposes of living, and the occupier is accordingly charged 
the full rate. Other buildings will not normally require water for such 
purposes of living, and so a half-rate is charged. The test to be applied 
is whether the building is used for human habitatiqn. It is a question 40 
,of fact in every case. Here, at least half the floor area of the appellant’s 
building is given up for residential purposes. Four people reside there 
permanently. Section 76 of the Licensing Act, 1908, requires at least 
six rooms for public accommodation. The fact that the licensee does 
not encourage permanent guests is immaterial, as is also the fact that 46 
90 per cent, of the revenue is derived from the sale of liquor. This is 
a building not only used, but designed for use, for human habitation, 
and, as such, it is a “ dwellinghouse ” within the meaning of that word 
as used in s. 82 of the Municipal Corporations Act, 1933. Accordingly, 
this appeal should be dismissed. 50 

Watson, in reply. Respondent’s counsel has not sought to support 
the judgment in the Court below on the ground taken by the learned 
Judge, and throughout his argument he has not attacked the principle 
pf construction upon which the learned Judge acted — ^namely, the 
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principle laid down in Inland Revenue Commissioners v. Herbert {[1913] 
A.C. 326, 332). Neither has he attacked the submission that this 
is a taxing statute, and that, if there are two meanings possible to a 
word in a taxing statute, then the meaning most favourable to the tax- 
5 payer must be adopted. He argued that it was the intention that 
dwellings were to pay a higher rate, because they used more water. 

♦ That is not supported by the evidence, and a speculation of that kind 

is not permissible. In any case, respondent’s speculation, as well as 
being inadmissible, is wrong, because there are many businesses or 
10 trades which use far greater quantities of water than does any dwelling- 
house. The word “ dwellinghouse ” must be construed in its ordinary 
sense, and, if there is more than one possible interpretation, that in- 
terpretation must be adopted which is most favourable to the taxpayer. 
He says, first, that the respondent is asking for an exemption from 
15 taxation which will increase the burden of other taxpayers, and, secondly, 
that the application of that doctrine would interfere with the smooth 
working of a system. The appellant, however, is seeking no exemp- 
tion, but is merely seeking to be put in one of two classes — namely, 
in the class which pays a half-rate in respect of a building other than a 
20 dwellinghouse, as provided for in s. 82 of the Municipal Corporations 
Act, 1933. There is no evidence to justify, and no reasoning to support, 
his second contention. The mere placing of the appellant in its proper 
category as a ratepaj^’er could hardly be said to interfere with the 
smooth running of the rating system in Auckland. It is not necessary 
25 for this Court to embark on an examination of the difficulties created 
by the by-law, or to make an exhaustive definition of “ dwellinghouse.” 
Ail the originating summons asks is : “ Is the Naval and Family Hotel, 
“ Auckland, a dwellinghouse, or a building (other than a dwellinghouse), 
“ for the purposes of s. 82 of the Municipal Corporations Act, 1933 ? ” 
30 In Vaile and Sons, Ltd. v. Mayor, c&c., of Auckland ([1931] N.Z.L.R. 779) 
and in Lewin v. End ([1906] A.C. 299), the buildings were let as dwellings, 
and each tenant lived there. Here, the tenancy is not a tenancy for 
dwelling jjurposes. The tenant is New Zealand Breweries, Ltd., so 
that it is obviously a tenancy for business purposes. 

35 Cur. adv. vuU. 

Stanton, J. This is an appeal from the judgment of Finlay, J. 
((1951) 8 N.Z.L.G.R. 46), on an originating summons in which the follow- 
ing question was asked ; 

Is the Naval and Family Hotel, Auckland, a dwellinghouse, or a buiitog 
40 (other than a dwellinghouse), for the purposes of S. 82 of the Municipal Corporations 
Act, 1933 ? 

The learned Judge answered that question as follows : “ the Naval and 
“ Family Hotel at Auckland is a dwellinghouse for the purposes of s. 82 
“ of the Municipal Corporations Act, 1933 ” {ibid., 54). 

45 The hotel in question is one of the smaller hotels in the City of Auck- 
land, and comprises a basement, ground floor, and two upper floors. 
The basement and ground floor are fitted and used for the storage and 
^ sale of intoxicating liquors and contain conveniences for the use of the 

public. The two upper floors are fitted and furnished for use for 
50 residential purposes. The first floor comprises kitchen, bathroom 
and conveniences, diinng-room, sitting-room, staff room, two bedrooms, 
and another room which could be used as a bedroom. The second floor 
comprises a sitting-room, bathroom and conveniences, and nine bedrooms. 
Of the bedrooms, several are occupied by the licensee and his family 
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and bv emplovees, leaving one double bedroom and five single ones 
available fo? use by the travelling Tbe hotel has a 

trade, and more than 90 per cent, of the total revenue from ™e bote! 
comes from the sale of intoxicating liquors. The ®TPeUa.nt company 
is the lessee of the property, and the licensee conducts the hotel as the 5 
manager and servant of the company. It is said that, in assessing the 
annual value of the property under the provisions of the Rating Act, 

1925, the respondent Corporation takes into account any enhancement 
in value due to the existence of the licence. Information was given 
as to the quantity of water used in the hotel, with an estimation of the 10 
quantities used for different pm’poses, and it appeared that the hotel 
actually received, not an ordinary, but an extraordinary, supply ot w'-ater. 
None of these matters, however, can help us in considering the question 

asked in the originating summons. ^ . 

The answer to the question asked depends on the interpretation lo 
to be placed on the word “ dwellinghouse ” in s. 82 of the Municipal 
Corpoi-ations Act, 1933. That section deals with water rates ; it pro- 
vides for these being charged as for “ ordinary supply, extraoidinary 
“ suiiply,” and “ meter supply.” It does not define the terms used, 
but authorizes borough councils to make by-laws defining ordinary 20 
“ suTiply ” and “ extraordinary supply.” It contains no limitatmn 
as to the rates that may be charged for extraordinary supply or for 
a .supply by meter, but it contains extensive provisions regulating the 
maximum rates for ordinary supply. The particular feature with 
which, we a-re here concerned is that these maximuni rates for an ordinary 25 
Supply relate, so far as buildings are concerned, to dwellings, and the rates 
vary, not according to the size of the dwelling or the quantity of water 
which may be expected to be used therein, but according to the annual 
values of the respective properties. Where, as here, the Council adopts 
a uniform scale, the maximum annual rate for dwellings of a greater 30 
annual value than £12 10s. is 6 per cent, of the annual value, with a 
minimum of 10s. Subsection 7 then makes provision for other build- 
ings, and provides as follows : 

In respect of the ordinary supply to buildings (other than dwellinglloiises) 
to which water is supplied the rates shall not exceed one-half of the rates specified do 
in subsection five or subsection six hereof as the case may be. 

It will be seen that the section divides buildings into two classes— 
namely, (i) “ dwellinghouses,” and (ii) “ other than dwellinghouses ” — 
so that, in respect of each building, it has to be decided whether or not 
it is a dwellinghouse, and, if it is not a dwellinghouse, the charge for an 40 
ordinary supply must not exceed one-half of that for a dwellinghouse. 

A good deal of discussion took place as to the reason for this division 
and distinction, and Mr. Butler called attention to s. 83, which provides 
for a concession of one-half rates for dwellinghouses which are vacant 
for more tbn.n six months in any year, and, in accordance with the decision 45 
of this Court in Vaile and 8ons, Ltd. v. Mayor, c&c., of Auckland {[1931] 
N.Z.L.R. 769), the same concession is not available for buildings which 
are not dwellinghouses. Mr. Butler suggests that this indieateis an 
assumption that, in relation to “ ordinary supply,” the quantity of water 
consumed in premises where people dwell would be greater than in 50 
premises of a similar value where people did hot dwell. Mr. Watson 
thinks this is mere speculation which is neither permissible nor helpful. 
However that may be, the fact remains that the Legislature has made 
the distinction, and has based it upon the designation of the full-rate 
clRss as comprising aU dwellinghouses, and, whatever else this word 65 
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may signify, it must coimote the idea of buildiiigs for persons to live in. | 
If in fact buildings could be divided into two classes, comprising, on tile 
oiie liand, those in which people dwell, and, on the other hand, tho.se in 
which iiobody dwells, then obviously the first class would coin])rise the 
■5 dwell inghou.ses referred to in the section and the second clas-s the other 
building.s. I think this result would follow whatever the nature of the 
dwelling ” occupation of the buildings in the first class, whether, for 
instance, they were private dw^ellings housing only a single family, or 
boarding-houses (some of which are called private hotels) housing a larger 
10 or smaller number of permanent or temporary guests, or rooming or 
apartment houses, private hospitals, or blocks of residential flats. If it 
cannot be said that the premises are used for any purpose except for 
people to live in, then they must, I think, be classed as “ dwellinghouses 
within the meaning of that word in this section. But in present con- 
15 ditions there are many buildings which are used both for dwelling and 
for other purposes, and the dwelling portion may vary, from cases in 
which it is a wholly insignificant detail to those in which it is the dominant 
and principal purpose of the building. In such cases, it may some- 
times be difficult to say whether the building should properly he classed 
20 as a dw'^ellinghouse or as another building. In Mayor, die., of Auckland 
V. Hawthorne ([1929] G.L.R. 101) — a decision w^hich rras referred to with 
approval in Vaile'a case ([1931] N.Z.L.R. 769, 778) — Blair, J., said, 
referring to combined shops and dwellings : “I can conceive a case 
“ where the dwelling portion of the building — such for instance as the 
25 “ caretaker’s living rooms in a large shop — are such an insignificant 
“ portion of the premises as altogether to take it out of the category 
“ of dwellinghouse. But here the dwelling portion is the major portion 
“ from the area point of view and the premises are substantially dwellings 
“ with shop attached. Many a tradesman has his home in front of his 
30 “ premises and a workshop at the backyard. In my ojiinion if the 
“ premises are substantially dwellings, the fact that they also comprise 
“ a shop will not take them out of the categoi'y of premises entitled to 
“ the exemption or refund provided by the section ” ([1929] G.L.R. 

101 , 102 ). 

$5 All licensed hotels in the City of Auckland necessarily fall into the; 
category of dual purpose premises — that is, premises in which persons, 
dwell and in which there is also carried on the business of selling intoxi- 
cating liquors — and the relative importance of the two fimctions differs- 
widely in respect of different hotels. Some contain residential accommo- 
40 dation which in area is many times greater than that occupied by the- 
bar and its appurtenances, and these are only slightly differentiated 
from private hotels. Others, such as that in question here, reduco 
their residential accommodation and turnover to the minimum and 
subsist very largely on the profits from the bar. There is, however, 

45 an important statutory provision in s. 76 of the Licensing Act, 1908, 
to the effect that no publican’s licence shall be granted in respect of any 
house in a borough unless such house contains for public accommodation 
not less than six rooms besides the rooms occupied by the family of the 
applicant. Section 165 of the same Act makes it an offence for any 
50 licensee to fail or refuse, except for some valid reason, to suijply lodging,, 
meals, or accommodation to travellers. This section was considered 
in Fox V. Lewis ([1925] G.L.R. 198), and it was there said by MacGregor y 
J., that it embodied the common-law rule that an innkeeper is bound 
to receive and lodge in his iim all comers who are travellers, and to 
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entertain them at rea«nable ptioea, urfeea he has some reasonable ground 

for refusal. , . i jiave at least 

We have, therefore, the position “"fit ^ould seem 

six rooms to provide S^st also riide there, from S 

implicit in the Act that the Sslwre "s The pro’vision 

:=;v*5risf jCi 

extent of its living accommodation, are to be regarded as dwelling 
and other hotels with large bars— and, consequently, a large bar 
in relation to the extent of their residential accommodatmn are to be 
“glrdTas^thtr buildings ; and, if so, on what b^is is the di— ^ 
to be founded— area, value, gross revenue, net profit, or what • 

I think the key to the interpretation of the section is to b® 
in the fact that only the charge for ordinary supply is being dealt with 
and that, however that term is defined, it is intended tn apply to the 
supply of water for domestic purposes, the washing of dishes, clothes, 
and floors, drinking, preparing and cooking food, personal ablutions, 25 
water-closets, and &e matters, and, where livmg accommodation is a 
substantial purpose-not necessarily the dominant 
that is to be determined— then the building comes into the class ot 
dwellinghouse, and not into the class of other building. ^ 

In the present case, although the bar is the predommant producer 30 
of revenue, that revenue could not be obtained at all were it not ^ne 
existence and maintenance of the living accommodation, the latter 
is at the least equal in area to the portion required lor the bar trade, 
and there may be eleven or more persons in residence 9''^ tune or 
all the time. These facts are, I think, sufficient to show that the dwelling 35 
of people in the hotel is a substantial purpose of its existence, and it is, 
therefore, a dwellinghouse. 

I do not find much assistance from the cases cited. They certainly 
show that in other statutes hotels, bakehouses with living quarters, 
and other buildings have been held to be dwellinghouses, and that the 40 
taking in of boarders did not take a building out of the description of 
“ dwellinghouse,” but, as Lord Blackburn said in Biver Wear Commis- 
sioners V. Adamsm { (1877) 2 App. Cas. 743) : ” the meaning of words 
“ varies according to the circumstances with respect to which they were 
“ used ” {ibid., 763). We were referred to s. 306 of the Municipal Cor- 45 
porations Act, 1933, which is said to be the only section in the Act, 
apart from those relating to water rates, where the word ‘ dwellinghouse 
is used, and it would certainly seem that in that section all buildings 
where dwelling is a substantial purpose of the building would be in- 
cluded in the term “ dwellinghouse,”' including, I would think, licensed 50 
hotels, if they had not been expressly excluded, but the amount of 
assistance which this comparison affords is not perhaps very great. 

Mr. Watson contended for a construction that would limit the term 
“ dwellinghouse ” to a private dwelling, and prayed in aid a principle 
which has been followed in some cases— namely, that, in a case of doubt, 55 
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the interpretation should be adopted which is most favourable to the 
consumer. If this were done, we should find it necessary to adopt a 
different meaning for “ dwellinghouse ” in s. 82 from that which we 
must adopt in s. 83, because in the one case it is a disadvantage to the 
5 consumer to be the occupier of a dwellinghouse and in the other case 
it is an advantage. In any case, the rule is only one of last resort, and 
^ must yield to what is said to be the paramount rule that every statute 

is to be expounded according to its expressed or manifest intention; 
see Maxwell on The Interpretation of Statutes, 9th Ed. 289, Similar 
10 comments may be made on the countervailing doctrine relied on by Mr. 
Butler — ^namely, that the construction to be adopted should be the one 
which would best conduce to the smooth working of the sj^stem, I 
adopt with respect the incisive and picturesque language of Denning, L.J., 
in Seaford Court Estates, Ltd. v. Asher ([1949] 2 K.B. 481 ; [1949] 2 All 
15 E.R. 155), where he said: “Whenever a statute comes up for con- 
“ sideration it must be remembered that it is not within human powers 
“ to foresee the manifold sets of facts ivhich may arise, and, even if it 
“ were, it is not possible to provide for them in terms free from all 
“ ambiguity. The English language is not an instrument of mathe- 
20 “ matical precision. Our literature would be much the poorer if it 
“ were. This is where the draftsmen of Acts of Parliament have often 
“ been unfairly criticized. A Judge, believing himself to be fettered 
“ by the supposed rule that he must look to the language and nothing 
“ else, laments that the draftsmen have not provided for this or that, 
26 “or have been guilty of some or other ambiguity. It would certainly 
“ save the Judges trouble if Acts of Parliament were drafted with 
“divine prescience and perfect clarity. In the absence of it, when 
“ a defect appears a Judge cannot simply fold his hands and blame 
“ the draftsman. He must set to work on the constructive task of find- 
30 “ ing the intention of Parliament, and he must do this not only from the 
“ language of the statute, but also from a consideration of the social 
“ conditions which gave rise to it, and of the mischief W'hieh it was 
“ passed to remedy, and then he must supplement the ^vritten word 
“ so as to give ‘ force and life ’ to the intention of the Legislature. That 
35 “ was clearly laid down by the resolution of the Judges in Heydon^s 
“ Case ( (1584) 3 Co. Rep. 7a), and it is the safest guide to-day “ {ibid., 
498, 499 ; 164). 

It follows that, in my view, the judgment appealed from is correct, 
and tliis appeal must be dismissed with costs on the middle scale, plus 
40 50 per cent, as the case is from a distance, and the respondent is allowed 
£15 15s. for the second day of hearing. 

Hay, J. On the hearing of this appeal, I was greatly impressed by 
the argument of counsel for the appellant, and was disposed to think 
that the appeal should succeed on the grounds so persuasively put by 
45 Mr. Watson. Doubts, however, supervened on further consideration 
of what can only be described as a difficult and unsatisfactory legal 
position, and I desire to express my indebtedness to the clear and con- 
vincing reasoning of mj^ brother Adams for clarifjdng my own mind 
on the subject. Having had the opportunity of studying what he has 
50 written, I find myself in complete agreement with the whole of it. 

If the matter were res integra, the result, from, my point of view, 
may w^ell have been different, but, for the reasons given by F. B. Adams, 
J,, I can see no escape from the decision of the Court of Appeal in Vaile 
and Sons, Ltd. Y. Mayor, die., of Auckland ([1931] N.Z.L.R. 769). As 
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doctrine in tlie circumstances bf the present case. a oL k 

I therefore resphetfuUy concur in the conclusion arrived at by each 6 

of my brethren. 

F B Ab« 3 . J. Subsections 1 and 2 of s. 82 of the Municipal 
Coriiotations Act. 1933, permit the levying of water rates in respect 

' (o) Tlio ordinary supply within the meaning of any by-law defining the same 10 

{&) The extraordiniii-y supply within the mCanmg of any y- aw e uung 
“iter-meters provided by the Council tor measuring the quantity of water 
gupplied. _ ^ r text, IK 

Subsections 3, 4, 5, and 6 provide that such rates in respect of the 15 
“ ordinary supply ” shall be based on annual value, and. In respect of 
“ the ordinary supply to lands and dwellinghouses, shall be either a 
uniform rate or a graduated rate, and fix certain maximum and mimmum 
charges. Then subs. 7 provides that, In respect of the oidinary 
“suimly to buildings (other than dwellinghouses), the rates are not 20 
to exceed one-half of the rates previously specified. Under subs. 9, 
the rates In respect of the extraordinary supply are to be such as may 

bb fixed by by-law or as may be agreed on. , ,, ^ ± 

It will be observed that no restriction is imposed on the rates that 
may be levied in respect of extraordinary supply or on meter charges, 25 
and that the statute itself does not define “ordinary’ or extra- 
“ ordinary ” supply, but leaves them to be defined by by-law. I here is 
no requirement that the supply of water to dwellinghouses shall be 
treated as “ ordinary supply.” , , i oa 

Under the relevant by-law of the Auckland City Council, the supply 39 
of water for certain “ strictly domestic purposes ” is defined as “ ordinary 
“ supply.” This is irrespective of the nature of the building. ihe 
specified purposes appear to include all the usual indoor requirements 
of a dwelling, but water supplied to other buildings for the sarne purposes 
is within the definition. The definition ends by excepting anything 35 
that falls within the definition of “ extraordinary supply.” 

The definition of “ extraordinary supply ” begins with words which 
cover the supply of water for any purposes other than those abeady 
mentioned, and then proceeds to enumerate a variety of purposes which 
are to be extraordinary supply. These include. 40 

Water-closets, baths, and urinals in hotels and lodging-houses having accom- 
modation for five or more lodgers. 

Trade purposes of any kind whatsoever . . 

Bottle-washing. 

Bai's of licensed hotels and eluhs. 46 

There are others that might be relevant in the case of some hotels, 
but those quoted are the only ones relevant to hotels in general. Un- 
less the reference to “ trade purposes bf any kind whatsoever ” is all- 
inclusive in the case of an hotel— which seems unlikely — the supply of 
water to an hotel will be partly ordinary supply and partly extra- 50 
ordinary. Some at least of the water used — e.g., the water used by 
licensee and staff for drinking, or for personal ablution otherwise than in 
a bath — though probably it will be only a small fraction of the whole, 

■Will fall within the “ strictly domestic purposes,” while the rest wiU be 
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extraordinary supply. In practice, the whole is treated as extraordinary 
supply. 

We are not told how the rate charged by the Council for extra- 
ordinary supply has been fixed, whether by resolution, by by-law, or 
5 otherwise. What we are told is contained in para, 4 of the Waterworks 
Engineer’s affidavit, as follows : 

I 4. The rate in respect of extraordinary supply is (with certain exceptions 

” where a flat rate is charged irrespective of quantity of water eonsuraed) calculated 

on the basis of the quantity of water actually supplied as measured by meter on a 
IQ quarterly basis provided that the minimum charge each quarter shall be one- 
quarter of the amount of water rates that would be payable (as for ordinary supply) 
in respect of the property. 

As indicated above, there is no statutory limit on the rates that 
may be charged for extraordinary supply. I understand the para- 
15 graph just quoted as meaning that the Council levies its rates for extra- 
ordinary supply by the use of water-meters as authorized by s. 82 (2) (c) 
set out above and by s. 85, but without allowing the amount payable 
to be ascertained wholly by reference to the meter measurements. If 
the quarterly sum arrived at by means of the meter measurements is 
2C less than one- quarter of the annual rate that would be payable as for 
ordinary supply, then the latter amount must be paid as a minimum 
charge. In effect, the consumer of an extraordinary supply paj^s, in 
each quarterly period, either (a) the appropriate charge based on gallons 
consumed, or (6) a quarter of the rate that would be payable by him 
25 for the year if he were rated for ordinary supply in pursuance of s. 82 
(2) (a). He pays the higher of the two figures. He is not rated wholly 
on meter measurement under s. 85 or wholly on the annual value under 
s. 82. He may thus pay a charge which is out of proportion to his 
consumption of water, and which may exceed the amounts payable by 
30 other consumers for the same, or a greater, quantity of water, and he 
has not the satisfaction of knowing that this apparent anomaly is created 
by the statute, or is merely an unavoidable consequence of a system of 
rating which is ex facie equal in its operation. It was stated in argument 

that the appellant pays at present far more than the value of water 
35 supplied. The premises are rated on an annual value which takes into 
account the enhanced value of the premises due to the existence of the 
licence and the goodwill arising therefrom, and it seems clear that, as 
the appellant complains, the premises are treated as business premises 
for the purpose of assessing the annual value but as a “ dwellinghouse ” 
40 for the purpose of assessing the water rate, and this notwithstanding 
the fact that the supply of water is classified as “ extraordinary,” and not 
domestic. I make no comment, but merely state the facts. Whether 
the Council is entitled to levy the rate in the way it does is a question 
that does not arise, 

45 The TniniTrmm charge levied on the appellant as aforesaid being 
calculated by reference to the rate that would be payable as for ordinary 
supply, it is common ground that s. 82 (7) will have the effect of halving 
the maximum rate if the premises are within the words “ buildings 
“ (other than dwellinghouses).” It is in this indkect way that the 
^ 60 question arises as to the meaning of s. 82 (7), and arises, not with refer- 

ence to “ordinary” supply in accordance with its terms, but with 
reference to “ extraordinary ” supply, to which the Legislature has not 
applied it. 

In my opinion, we are bound to interpret s. 82 (7) as it stands in the 
55 statute, and without regard to the wording of any by-law. Ho by-law 
can throw light on the intention of the Legislature ; and, if by-laws 
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were used in aid of construction, the meaning of the statute would differ 
in different municipalities in accordance with the wordmg ot their re- 

bhme reference was made to characteristics peculiar to this hotel-— 
e.q. to the admitted fact that the licensee is not a tenant, but is a servant 5 
of the appellant. In my opinion, there are no facts sufficient to 
differentiate this case from the general case of a licensed hotel, and i 
thinlv the question is whether, in general, such an hotel is or is not a 
“ dwellinghouse.” If there are exceptional hotels that may not be 
covered by a general rule, their cases must be considered on their own 10 
particular'facts. There are no special differentiating facts in this case. 

I have examined all the cases that were cited as bearing on the 
meaning of the word “ dwellinghouse.” The word is, it seems, ambiguous, 
and its meaning mav vary somewhat from context to context. Un- 
fortunately, the context in which s. 82 (7) appears is destitute of any 
clear indication of the purpose of the Legislatiue in enacting that sub- 
section, and endeavours to ascertain such purpose resolve themselves, 

I think, into guess-work. In the words of Viscount Haldane, L.C., in 
Inland Revenue Commissioners v. Herbert ([1913] A.C. 326, 332) ; “It 
“ is not admissible to speculate on the probable opinions and motives 
“ of those who framed the legislation, excepting in so far as these appear 
“ from the language of the statute ” {ibid., 332). 

The word “ dwellinghouses ” appears in s. 82 (4) of the Act, in the 
phrase “ lands and dwellinghouses,” in obvious contradistinction to the 
“buildings (other than dwellinghouses)” referred to in subs. 7. No 
help can be derived from this. The word appears elsewhere in the 
statute, so we were told, only in ss. 83, 84, and 306. While there is 
no general rule that the same meaning must be given to an expression in 
every part of a statute or other document, it is reasonable to suppose 
that the meaning will be the same throughout, and a difficulty or am- 30 
biguity may be solved bj'- resorting to this presumption : Watson v. 
Haggitt ( (1927) N.Z.P.C.C. 474, 476), Spencer v. Metropolitan Board of 
Works ( (1882) 22 Ch.D. 142, 162), and Maxwell on The Interpretation of 
Statutes, 9th Ed. 323. As s. 82 is ambiguous in its use of the word 
“ dweUinghouse,” I think it is permissible here to consider the mean- 35 
ing with which the word is used elsewhere in the statute. Section 84 
is not helpful. The provisions of s. 306 are such as might have applied 
to licensed premises, and, in order to ensure that the word “ dwelling- 
“ house ” as used therein should not be construed as including such 
premises, the Legislatiue has expressly excluded such premises from the 40 
application of the section. The section could apply only if such premises 
were within the meaning of the word “ dw^ellinghouse,” and it is a legiti- 
mate inference that the Legislature envisaged the possibility of such a 
construction and thought the word so wide in its import that it might be 
read as including such premises. It is impossible to rely much on this 45 
argument, as the exclusion may be only ex abundanti cautela ; but, 
for what it is worth, the exclusion from s. 306 favours the view that a 
licensed hotel may be a “ dwellinghouse ” within the meaning of the 
Act. 

As to s. 83, the phrase is “ Any dwellinghouse qi’ other building,” 50 
and the object of the section is relief from water rates in the event of 
inoccupancy. The same phrase occurred in pari materia in s. 69 of the 
Rating Act, 1925, and was authoritatively construed in Vaile a,nd Sons, 

Ltd. V. Mayor, <fec., of Auckland ([1931] N.Z.L.R. 769) ; and, while the 
Court was concerned primarily with the words “ other building,” it was 55 
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impossible to construe that pkrase •without construing the ■word d'wcOliog- 
“ house,” and the Court defined that -word in accordance with wliat was 
said by Lord Lorehurn, L.C., and Lord AtJcinsori in Lcwin v. End ([ b)«)6] 
A.C. 299). That case dealt with the word “ house ” — ^not tiu: word 
5 “ dwellinghouse.” The extracts quoted and applied by our Court of 
Appeal ([1931] N.Z.L.R. 769, 776) were as follows : Lord Lorebarn, L.C., 
said ; “The Act does not give an}?" definition of what is meant by the 
“ word ‘ house,’ but imports that it shall be a place of residence. If a 
“ building is dwelt in — I do not mean the mere presence of a caretaker — 
10 “no point can arise. If it be not so used, then in my opinion the struc- 
“ ture and character of the building as a whole should be regarded, in 
“ order to see whether it is fit or can readily be fitted for such use by 
“ any class or condition of persons in the ordinary way of living ” ([1906] 
A.C. 299, 302). Lord Atkinson said : “ The question turns upon the 
15 “ meaning of the word ‘ house.’ I think it must mean a dwellinghouse. 
“ By a ‘ dwellinghouse ’ I understand a house in which people actually 
“ live or which is physically capable of being used for human habitation ” 
{ihid., 304). 

The view of our Court of Appeal was, accordingly, that a building is 
20 a “ dwellinghouse ” if it is dwelt in otherwise than by the mere presence 
of a caretaker, or if it is a house in which people live, or which is physically 
capable of being used for human habitation ; and the ratio decidendi 
was that “ dwellinghouse ” meant a dwellinghouse as defined, and “ other 
“ building ” meant any building ejusdem generis with a dwellinghouse. 

25 It is obvious that the definition derived from the dicta in Lewin v. 
End ([1906] A.C. 299, 302, 304) through the medium of VaiU’s case 
([1931] N.Z.L.R. 769) is far from complete or precise. There must 
apparently be some substantial measure of occupation by way of habita- 
tion in cases where actual habitation is the test. The mere presence 
30 of a caretaker is not likely to suffice : ef. the dicta on that point of 
Scrutton and Oreer, L.JJ., in Hicks v. Snook ( (1928) 93 J.P. 55, 56). 
But the vagueness of the definition in this respect is irrelevant to the 
present case. It is equally unnecessary in this case to consider what 
degree of adaptability for human habitation will suffice in the case of 
35 buildings not actually inhabited. It is sufficient to say that, putting 
aside extreme cases as illustrated by tJie case where there is only a care- 
taker in residence, a building in which people actually live is a “ dwelling- 
“ house ” within the definition adopted in Vaile’s case ([1931] N.Z.L.R. 
769) ; and there can be no doubt that an ordinary licensed hotel such as 
40 the one now in question is such a building. The occupation for actual 
living purposes is far from nominal. 

The reasoning of the last few paragraphs arises on a consideration 
of s. 83. In my opinion, the result may properly be applied to s. 82 on 
the presumption that the word is used with the same meaning in the two 
45 sections ; and I hold, accordingly, that the hotel in question in this case 
is a “ dwellinghouse,” and that the appellant is not entitled to the benefit 
of s. 82 (7). 

Support for the view I have taken is also to be found in Epsom Grand 
Stand Association, Lid. v. Clarke ( (1919) 35 T.L.R. 525), where a licensed 
50 public house was held to be a “ dwellinghouse ” within the meaning 
of the Rent Restriction Acts. Bankes, L.J., said : “ In the fullest 
“ sense it was a dwellinghouse, and none the less so because it was also 
“ a public house ” {ibid., 526). The principle that a house was not to be 
excluded from the Acts merely because the premises were used in part 
for business purposes was given legislative sanction almost immediately 
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tiftc-r that case, with the result that it became unnecessary to rely entirely 
on the decision. It has, nevertheless, been cited frequently. Before 
the statute was amended, it was followed by Rmsell, J., in Ellen v. Gold- 
stmi { (1920) 89 L.J.Oh. 586, 591), in regard to a building which com- 
])riscd a shop and bakehouse on the gi'ound floor with two residential 5 
floors above. After the amendment, McGardie, J., in Waller and Eon, 

Ltd. V. Thomas ([1921] 1 K.B. 541, 554), while criticizing the decision, 
relied both on the decision and on the amendment in holding that a 
licensed public house was a “ dwellinghouse ” within the Acts, and. not 
business premises ” ; and the same learned Judge followed the decision 10 
again for the same purpose in Glossop v. Ashley ([1921] 2 K.B. 451, 455), 
and again in W. H. Brakspear and Sons, Ltd. v. Barton ([1924] 2 K.B. 88, 
i)2), though on this last occasion with a repetition of his critical view. 

The decision was similarly applied by Avory, J., in Roberts v. Poplar 
Metropolitan Borough Assessment Committee ([1922] 1 K.B. 25, 29) in the 15 
case of a licensed beer-house. Since these decisions, the Epsom case 
( (1919) 85 T..L.R, 525) has been cited twice with approval in the Court 
of A])peal : Hicks v. Snook ( (1928) 93 J.P. 55, 56) and Vickery v, Martin 
([1944] K.B. 679; [1944] 2 All E.R, 167), I ca,n see no reason for 
thinking that in the Epsom case ( (1919) 35 T.L.R. 525) a specialized 20 
meaning was given to the word “ dwellinghouse,” or that the Court did 
otherwise than apply the word in its ordinary sense. Nor do I see any 
satisfactory ground for holding that there is here a different context 
such as calls for a different meaning. Uniformity in the interpretation 
of statutes is not to be sought unduly, but should not be sacrificed with- 25 
out reason. 

In my opinion, cases such as Rolls v. Miller ( (1884) 53 L.J, Ch. 682) 
and In re Marshall and Scott’s Contract ([1938] V.L.R, 98), which deal 
with covenants in leases prohibiting the user of premises except as a 
dwellinghouse, are not in point. 3 q 

I agree that the appeal should be dismissed, and concur in the pro- 
posed order as to costs. 

Appeal dismissed. 

Solicitors for the appellant : Nicholson, Grihhin, Rogerson, and Nichol- 
son (Auckland). 

Solicitor for the respondent : City Solicitor (Auckland). 
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NORTHERN ROLLER MILLING COMPANY, LIMITED 
V. COMMISSIONER OF TAXES. 

Supreme Court. Auckland. 1952. March 25 ; June 11. F. B. Adams 

J. 

Public Revenue — Income-tax — Deductions — Lease providing Lessee liable only for 
Pay ment of Reduced Rental — Reduction not Set-off in Nature of Capital Receipt — 
Amount only as reduced and paid allowable as Deduction — Commissioner of 
Taxes formerly allowing Deduction of Higher Amount — No Dstoppel against 
Him — Taxpayer’’ s Book-keeping Entries not Conclusive- — “ Loss ” — “ Expen- 
“ diture ” — Land and Income Tax Act, 1923, s. SO {2). 

By lease No. 1022, the Auckland Harbour Board leased certain land for the 
term of forty-six years from September 1, 1890, to certain lessees at the yearly 
rental of £536 5s., covenanting at the expiration of the term to pay to the 
lessees half the then value of buildings erected on the land. 

In or before 1928, the appellant company had become the proprietor of this 
lease and of a lease of adjoining land, and had erected a building standing 
partly on each piece of leased land. On the appellant company’s agreeing to 
surrender lease No. 1022, a memorandum of lease, dated October 23, 1928, and 
registered as No. 13590, was granted by the Harbour Board to the appellant 
company in respect of the first-mentioned land for a term commencing on its 
date arid ending on October 4, 1955. The following was a recital in that lease : 

“ And whereas the Board in pursuance and exercise of the powers 
“ conferred on it by s. 3 of the Auckland Harbour Board Empowering Act, 
“ 1925 has agreed to accept such surrender and to grant to the Lessee a 
“ Lease of the same premises for a term expiring on the 4th day of October 

1955 upon the terms and subject to the conditions hereinafter set forth 
“and to satisfy the amount payable to the Lessee under the said Lease 
“ Number 1022 as to one half value of buildings by reducing the rent which 
“ would otherwise be payable hereunder by the sum of £355 on each of the 
“ 1st days of April and October in each year after the 1st day of September 
“ 1936 imtil the expiration of the said term or paying such sum of £355 in 
“ cash as the case may be in accordance with the provisions hereinafter 
“ apxiearmg.” . 

Lease No. 13590 contained no provision for payment of compensation to 
the lessee in re.spect of buildings standing on the land at the end of the term. 
The reddendum provided for a yearly rental of £536 5s. in respect of the period 
from October 23, 1928, to September 1, 1936 (the .same rental as was payable 
under lease No. 1022, to continue up to the date fixed for the exjiiry of that 
lease). The half-yearly reductions of £355 refeiTed to in the above-quoted 
recital had no application to this period. The reddendum then reserved rentals 
for the remainder of the term, the “ rack rent ” for the relevant period being 
£4,144 3s., payable for the period commencing on April 1, 1937, and exfjiring on 
September 30, 1955, “ the aimual rental of £3,434 3s. (being the said rack rent 
“ less the aforesaid agreed reduction of £710 per annum)”. Such rent was to 
be by quarterly payments as follows : 'The sum of £681 Os. 9d. on April 1 and 
October 1 in each year, and the sum of £1,036 Os. 9d. on January 1 and July 1 
in each year. 

The question for determination was whether, in calculating its assessable 
income for the years ending on March 31 in the four years from 1942 to 1945, 
appellant company was entitled to deduct, in re,spect of the rent under lease 
No, 13590, the annual sum of £3,315 6s. 6d, or only the sum of £2,605 6s. 6d. 
(a diffei'ence of £710 in each year). 

Held, 1. That, on its true construction, the lease did not provide for an 
annual rental of £4,144 3s. subject to a set-off of halByearly payments of £355 
having relation to coinpensation for improyements, but made the appellant 
company liable for the reduced rent (£2,605 6s, 6d.) only ; and the true legal 
effect of the lease, which was unambiguous on that point, could not be dis- 
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regarded in favour of what was supposed to be its substance as distinct from 

xtsform.^^^^^^^ i?et,en«e Commissioners v. Duke of Westminster ([1936] A.G. 1) 
followed. T~, T-, 

HmrikBm V. ffm/to. Hotel. Ltd. ([1942] 2 K.B. 184 ; [1942] 1 All B.R. 

SeJlrl o/S^' in Council of India v. Scoble ([1903] A.O. 299) dte- 
tinguished. 

Inland Revenue Commissioners v. Wesleyan and General Assurance 

"cS;Ti 948] 1 All E.R. 555) and Po«o,’ E— 

Revenue Commissioners ([1951] A.G. 443 ; [1951] 1 All E.R. 76) 
referred to. 

2 That the appellaut company, in calculating 

the years ending on March 31 in the four years from 1942 
entitled to deduct amiually, in respect of the rent, the sum pf £3,316 6s. 6^ , 
as\he yearly sum of £710 was neither “ expenditure nor loss wRhm the 
meaning of those terms as used in s. 80 (2) of the Land and Income Tax 
1923, the allowable deduction was limited to the sum of £2,605 Os. d. 

Auckland Barbour Board v. Northern Roller Milling Co., Ltd. ([1940] 
N.Z.L.R. 701) referred to. 

3 That, although the Commissioner of Taxes had, in earlier years of 
assessment, allowed the appellant company to deduct the larger sum, there was 
no estoppel against him on any ground, 

4. That, although counsel for both parties had agreed that the sum de- 
ductible was £2,747 6s. 6d., it was the duty of the Court to decide the matter 
without regard to the concurrence of counsel. 

5. That the manner in which the appellant company, in its books of 
account, had treated the payments of £355 as the equivalent of a capital sum 
which accrued due from the lessor in 1936, was to be disregarded, as book- 
keeping entries are not conclusive. 

Doughty v. Commissioner of Taxes { (1927) N.Z.P.C.C. 616) foUowed. 

CASE STATED under s. 35 of the Land and Income Tax Act, 1923. 

By memorandum of lease No. 1022, the Auckland Harbour Board 
leased a certain parcel of land for the term of forty-six years from Sep- 
temher 1, 1890, to certain lessees at the yearly rental of £536 6s., coven- 
anting at the expiration of the term to pay to the lessees half the then 6 
value of buildings erected on the land. 

In or before 1928, appellant had become the proprietor of this lease 
and of a lease of adjoining land, and had erected a building standing 
partly on each of the two parcels ; and, appellant agreeing to surrender 
lease No. 1022, a new memorandum of lease, bearing date October 23, 10 
1928, and registered as No. 13690, was granted by the Auckland Harbour 
Board to appellant in respect of the first-mentioned parcel of land for a 
term commencing on its date and ending on October 4, 1955, A recital 
in the new lease read as follows (the italics are those of the learned Judge) : 

And whereas the Board in pursuance and exercise of the powers conferred on it 15 
by s. 3 of the Auckland Harbour Board Empowering Act, 1925 has a^eed to accept 
such surrender and to grant to the Lessee a Lease of the same premises for a term 
expiring on the 4th day of October 1955 upon the terms and subject to the conditioiis 
J^einafter set forth and to satisfy the amount payable to the Lessee under the said _ 
Leoac Number 1022 as to one half value of buildings by reducing the rent which would 20 
otherwise be payable hereunder by the sum of £355 on each of the 1st days of April 
and October in each year after the ist day of September 1936 until the expiration of 
'the said term Or paying such sum of £355 in cash as the case may be in accordance with 
the provisions hereinafter appearing. 

Lease No. 13590 contained no provision for payment of compensation 25 
to the lessee in respect of buildings standing on the land at the end of the 
term. The reddendum provided for a yearly rental of £536 5s. in respect 
of the period from October 23, 1928, to September 1, 1936, and it will 
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be seen that this was the same rental as was payable under lease Ko. 
1022, and was to continue up to the date fixed for the expiry of that 
lease. The half-yearly reductions of £355 referred to in the recital 
quoted above had no application to this period. 

The reddendum then proceeded to reserve rentals for the remainder 
of the term in the following words (the paragraphing and numbering 
are those of the learned Judge) : 

(1) For the period commencing on the 2nd day of September 1936 and expiring 
on the 30th day of September 1936 a proportionate part of the rack rent of £4,144 3s. 
per annum payable in advance on the 2nd day of September, 1936. 

(2) For the period commencing on the let day of October 1936 and expiring 
on the 3l8t day of March 1937 the rent of £1,036 Os. 9d. per quarter. 

(3) For the period commencing on the 1st day of April 1937 and expiring on the 
30th day of September 1955 the annual rental of £3,434 3s. {being the said rack 
rent less the aforesaid agreed reduction of £710 per annum). Such rent to be paid 
by quarterly payments as follows : The sum of £681 Os. 9d. on the 1st day of April 
and the 1st day of October in each year. And the sum of £1,036 Os, 9d. on the Ist 
day of January and the Ist day of July in each year. 

(4) And for the balance of the said term commencing on the 1st day of October 
1955 and expiring on the 4th day of October 1955 a proportionate part of the said 
rack rent of £4,144 3s. per annum. 

All such rents save as to the period commencing on the 2nd day of September 
1936 and expiring on the 30th day of September 1936 to be paid in advance on the 
1st day of the months of January April July and October in each year. 

The question for determination was whether, in calculating its assess- 
able income for the years ending on March 31 in the four years from 1942 
to 1945, appellant was entitled to deduct, in respect of the rent of certain 
leasehold premises under lease No. 13590, the annual sum of £3,315 6s. 6d., 
or only the sum of £2,605 6s. 6d. — a difference of £710 in each year. 
There were now seven more years in which the same question had arisen. 

Wheaton, for the appellant. 

Rosen, for the respondent. 

Cur. adv. vuU. 

F. B. Adams, J. It will be seen that paras. 1, 2, and 4 of the 
reddendum of the lease deal with comparatively short periods, and 
provide for rentals at the rate of £4,144 3s. per annum. It is in the 
period covered by para. 3 — the period that is relevant in this case — 
that the agreed half-yearly reductions of £355 appear, effect being given 
to them by fixing the rental at an annual total of £3,434 3s., payable by 
alternate quarterly payments of £681 Os. 9d. and £1,036 Os. 9d. 

The first covenant on the part of the lessee is for due and regular 
payment of the rent reserved. An action on that covenant could only 
be for the sums fixed as rentals in the reddendum. 

The only other relevant provision is the proviso to the re-entry clause, 
which reads as follows : 

Provided however that in the event of any such re-entry taking place after 
the 1st day of September 1936 the Board shall nevertheless be liable to pay and shall 
continue to pay to the Lessee the sum of £355 on each of the said 1st days of April 
and October from that date until such date as the said term would have been deter- 
mined by effluxion of time had no such re-entry taken place or at the option of the 
Board the then value computed at £5 per centum per annum interest of such of the 
aforesaid payments of £355 as are then unpaid. 

In my opinion, this proviso explain^ the concluding words of the 
recital quoted above, where the words appear : 

or paying such sum of £355 in cash as the ease may be in accordance with the pro- 
visions hereinafter appearing. • 
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The proviso is the only provision to which the words can refer, and the 
effect accordingly is that payment in cash is contemplated only m the 
event of re-entry. The concluding words of the proviso may be intended 
to give the lessor an option to redeem the half-yearly payments at any 
time after re-entry ; but, even if the words “ payments . . . un- 5 

'paid ” have reference to the period before re-entry, they cannot, in my 
opinion, be construed as malring moneys payable which are in fact not 
made payable either in the reddendum or by express or implied covenant. 

It will be seen that the reductions of rent contemplated in the recital 
have actually been made before arriving at the figures appearing in the 10 
reddendum. The lessee is liable for the reduced rent only ; and, while 
rent continues to be payable — i.e., until re-entry or the end of the term 
there is no obligation imposed upon the lessor in respect of the reduction. 

The only obligation imposed on the lessor is to pay equivalent sums in 
the event of re-entry. The same result might have been achieved by a 15 
covenant on the part of the lessee to pay an unreduced rental during the 
continuance of the term, a covenant by the lessor to pay to the lessee the 
half-yearly sums of £355, and a provision for the setting-off of the moneys 
payable by the lessor under that covenant against moneys payable simul- 
taneously by the lessee under the first covenant. The set-off would, 20 
of course, have ceased to apply after re-entry, and the lessor would there- 
after have been required to pay in cash. There can be no doubt, however, 
that, as the lease stands, the rentals payable ‘thereunder are the varying 
rentals fixed for the successive periods by the reddendum, and that, not- 
withstanding references to a rack rent of £4,144 3s., no such rent is made 25 
payable during the relevant period. The reason why the rentals vrere 
fixed as they are may be found in the recital, but this is explanatory only, 
and cannot modify the terms of the reddendum. 

Lease No. 13590 came before the Court of Appeal in Auckland Harbour 
Board v. Northern Roller Hilling Co., Ltd. ([1946] N.Z.L.R. 701), the 30 
question being as to the rights of the lessee with regard to the 20 per 
cent, reduction of rental under the National Expenditure Adjustment Act, 
1932. The case proceeded on the footing that an annual rental of 
£4,144 3s. was payable under the lease from September 1, 1936. The 
following passage occurs in the preliminary statement of facts, at p. 702 : 35 

The lea,se contained provision whereby one-half the value of the buildings 
payable to the lessee was to be satisfied by reducing the rent which would otherwise 
be payable for a time by a sum of £710 per annum or by paying this annual sum 
in cash, but this was admittedly immaterial for this case. 

In the argument of counsel for the Board, the rental was said to have 40 
been raised, as from September 1, 1936, to £4,144 3s., while counsel for 
the present appellant claimed that his client was entitled to a reduction 
of 20 per cent, in the yearly rental of £4,144 3s. as from that date, and said 
that it was common ground that this was the yearly rate of rent payable. 

The accuracy or inaccuracy of these statements was not canvassed. 45 
The parties to the lease have in fact proceeded, in the years from 1936 
to 1945, on the assumption that the lessee was entitled to a reduction of 
20 per cent, on £4,144 3s. The point decided by the Court was that 
the reduction was applicable, not only to the rental that was pa^mble 
when the Act came into force, but also to each increased rental becoming 50 
payable wliile the statute continued in operation. The Court inter- 
preted the statute, not the lease, and the j udgments are silent as to the 
true amount of the rental in the period now relevant. There was cer- 
tainly no decision that the true annual rental was £4,144 3s., and, what- 
ever may be the position as between the parties, the decision does not 65 
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bind the Commissioner to that view. The figures ajjpearing in the 
present Case Stated show that the parties to the lease have continued to 
apply the 20 per cent, reduction to the supposed rental of £4,144 
with the result that the rental actually paid during each of tiie income 
5 years now in question was reduced by £828 16s. 6d. from £3,434 3s. 
to the sum of £2,605 6s. 6d. 

The action of the Auckland Harbour Board in accepting this reduction 
clearly assumes that the annual rental is £4,144 3s. It is not necessary 
to consider w’hether the assumption is right or wrong for the purposes 
10 of the National Expenditure Adjustment Act, 1932 ; and, if there be a 
doubt about this, one can well understand that, as a matter of fair dealing 
between the parties to the lease, it is right and proper that the reduction 
should be based on a supposed rental of .£4,144 3s. In the circumstances, 
it might be unconscionable on the part of the Board to take any other 
15 view. But the question as to what is fair and equitable between the 
parties to the lease in applying to it the provisions of the special statute 
is one which in no way affects the true construction of the lease. Nor 
is the Commissioner of Taxes affected by the fact that in earlier years of 
assessment he allowed appellant to deduct annually the sum of 
20 £3,315 6s. 6d., instead of, as he now contends to be correct, the sum of 
£2,605 6s. 6d. Whether he did so with full knowledge of the facts does 
not appear ; but, in any event, there is no estoppel as against him, either 
by reason of the decision of the Court of Appeal or on any other ground. 

Section 80 (2) of the Land and Income Tax Act, 1923, limits deductions, 
25 save as otherwise provided, to “ expenditure or loss exclusively incurred 
“ in the production of the assessable income.” In my opinion, there 
Avas neither “ expenditure ” nor “ loss ” in the years in question to the 
extent of these half-yearly sums of £355. Appellant’s right to deduct 
rent was not, and could not be, disputed ; ancl Mr. Rosen admitted that 
30 the parties to the lease could have put the transaction in such a form as 
would have entitled appellant to deduct a rental of £4,144 3s. less the 
statutory reduction of 20 per cent. Mr. Wheaton contended that they 
had in fact done so ; that the true rent payable under the lease is 
£4,144 3s. ; that there is in effect a set-off of the half-jmarly payments of 
35 £355 ; and that the latter represent a capital receipt not subject to the 
tax. On the view I take of the case, it will be unnecessary to consider 
whether these sums, if actually payable by the lessor, would have been 
capital or income receipts in the hands of the taxpayer. 

I need not traverse the authorities that were cited on the question of 
40 set-off. I can find no set-off in the lease. Mr. Wheaton was no doubt 
right in his submission that the reduction of the rental by these half- 
yearly sums — they would in the total amount to £13,490 — represented 
the consideration received by appellant in return for the surrender of its 
right to compensation in respect of buildings on the termination of lease 
45 No. 1022. Presumably they were so calculated that their present value 
as at September 1, 1936, was equivalent to an agreed figure representing 
one-half of the estimated value that the buildings on the land in 1928 
Avould possess on September 1, 1936. I am content to assume, without 
deciding, that, if the one-half value had been paid in cash, it would not 
50 have been taxable in the hands of appellant, and that, even if it had been 
paid by instalments spread over the term of lease No. 13590, it would still 
not have been taxable. I have not considered, and need not consider, 
the authorities on that point. But the truth is that the parties never 
contracted for payment of the compensation moneys, either by way of a 
55 .lump sum or by Avay of instalments. The only contract for payment 
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is in the proviso to the re-entry clause, and the obligation to paj^ ci'eated 
thereby is contingent on re-entry. For all the purposes of the lease, the 
true rents are those reserved in the reddendum, and it is impossible, in 
my opinion, to construe the lease as providing for an annual rental of 
£4,144 3s., subject to a setting-off of half-yearly payments of £355. As 5 
a matter of construction, neither the recital nor the proviso to the re- 
entry clause can qualify the plain words of the reddendum. Even the 
recital does no more than narrate an agreement whereby the liability for 
compensation in respect of the buildings was to be satisfied “ by reducing 
“ the rent which would otherwise he payable hereunder ”, and the clear 10 
intention was to make no more rent payable than was stipulated for in 
the reddendum. Mr. Wheaton argued that the relevant provisions are 
mere machinery to avoid the exchanging of cheques, but, unfortunately 
perhaps, they "are machinery which renders unnecessary either the ex- 
changing of cheques or the setting-off of one liability against another. 15 
The lease is unambiguous on this point, and the Court cannot yield to 
Mr, Wheaton's appeal to construe the lease in conformity with a supposed 
general intention or design. Wliere a document is unambiguous, a 
Court of construction is not concerned with the motives or intentions which 
lay behind it. 20 

Mr. Wheakm urged that the Court must look to the substance of the 
transaction. There are no doubt occasions on which the Court will 
look to the substance and disregard the form of a transaction ; but the 
idea that transactions may be taken to pieces and put together again 
in different shape in order that they may either attract or escape taxation 25 
received its quietus in Inland Revenue Commissioners v. Duke of West- 
minster ([1936] A.C. 1). As explained by Lord Simon in Inland 
Revenue Commissioners v. Wesleyan and General Assurance Society 
([1948] 1 All E.R. 555), while the name given to a transaction by the 
parties concerned does not necessarily decide its nature, the doctrine 30 
that, for purposes of taxation, the true legal effect of a transaction can 
be disregarded in favour of what is supposed to be its substance as 
distinct from its form was, as had been said by Lord Greene, M.R., in the 
Court below', finally exploded in Inland Revenue Commissioners v. Duke 
of Westminster ([1936] A.C. 1). The reference was to cases in w'hich 35 
there are two methods of achieving a particular financial result, the result 
being precisely the same in each case, but one method attracting tas; 
and the other not. In Potts' Executors v. Inland Revenue Commissioners 
([1961] A.C. 443 ; [1951] 1 AH E.R. 76), an attempt was made, on the 
authority of certain decisions under other statutes, to treat certain 40 
payments made by a company as being payments made to the taxpayer, 
the argument being, I think, very similar to Mr. Wheaton’s reliance on"the 
cases as to set-off Lord Normand said that to apply those decisions in 
construing a taxing Act was “flatly inconsistent with the principle 
“ established by Inland Revenue Commissioners v. Duke of Westminster 45 
“ ([1936] A.C. 1)” {ibid., 458 ; 82). The Court, he added ; “is not en- 
“ titled to say that for the purposes of taxation the actual transaction 
“ is to be disregarded as ‘ machinery ’ and that the substance or equiv- 
“ alent financial results are the relevant consideration ” {ibid., 458 ; 82). 

Mr. Wheaton relied on Secretary of State in Council of India v. Scohle 50 
([1903] A.C. 299), where Lord Halsbury, L.C., spoke of “ looking at the 
“ whole nature and substance of the transaction ” {ibid., 302). But 
this decision was considered by the House of Lords in Inland Revenue 
Commissioners v. Duke of Westminster ( [1936] A.C. 1), and was explained 
by Lord Russell of Killowen as being a case in which, the legal rights of the 55 
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parties being ascertained, the Court might “ disr^ard mere iionien- 
“ clature ” {ibid., 25). 

While the principle was applied in favour of the taxpayer in the eases 
cited above, an illustration of its application against the taxpayer is to be 
6 found in the judgment of Lord ^reewe, M.R., in Henriksen v. Grafton 
Hotel, Ltd.^ ([1942] 2 K.B. 184, 193 : [1942} 1 All E.R. 678, 683), in a 
passage which was relied upon by Mr. Whmton^ but which, in my opinion, 
is an answer to his argument. In that ease, the lessee had covenanted 
to pay certain sums which might equally well have been paid by the 
10 lessor, and which were held to be capital payments, and Lord Greene, 
M.R., said : “ An attempt was made to rescue this argument from ship- 
“ wreck by saying that if the lessor had undertaken to bear these pay- 
“ ments and had consequently exacted a high rent, the full rent could 
have been deducted as an expense. This argument has a familiar 
1^ (( ring.^ The answer to it is that this w'as not the contract which the 
“ parties chose to make. It frequently happens in income tax cases 
“ that the same result in a business sense can be secured by tw'O different 
“ legal transactions, one of which may attract tax and the other not. 
“ This is no justification for saying that a taxpayer who has adopted the 
20 “ method which attracts tax is to be treated as though he had chosen 
“ the method which does not or vice versa ” {ibid., 193 ; 683). 

In the present case, also, the lessor might have exacted, but did not 
exact, the higher rent. 

Mr. Wheaton argued, and Mr. Rosen also submitted, that the proper 
26 deduction to be allowed is not the annual sum of £2,605 6s. 6d,, arrived 
at by making the statutory reduction of 20 per cent, from the so-called 
rack rent of £4,144 3s., but the sum of £2,747 6s. 6d,, arrived at by basing 
the reduction on the true rental of £3,434 3s, The difference is £142 
per annum, and is equivalent to 20 per cent, of the half-yearly sums of 
30 £355. I am unable to agree, and think it the duty of the Court to decide 
the matter without regard to the concurrence of counsel. The rent 
actually paid in each of the relevant years was £2,605 6s. 6d., and a 
greater deduction may not be claimed on the ground that the lessor 
might possibly have exacted a higher payment. It may be, though I 
35 express no opinion about it, that the decision in Aucklajid Harbour 
Board v. Northern Roller Milling Co., Ltd. ([1946] N.Z.L.R. 701) estops 
the Board from claiming more than £2,605 6s, 6d. ; but, whether there 
be an estoppel or not, the appellant cannot, so long as the Board is content 
to accept the lower sum in respect of any year, deduct more in respect 
40 of that year than the sum so accepted. Where the parties to a trans- 
action have determined such a matter, whether expressly or by impli- 
cation from the course of their dealings, it is not, in my ojamion, open 
either to the Commissioner or to the Court to proceed on hypothetical 
assumptions to the contrary. 

45 According to the Case Stated, appellant has, in its books of account, 
treated the annual sum of £710 as the equivalent of a capital sum which 
accrued due from the lessor in 1936. But book-keeping entries are not 
^ conclusive : Doughty v. Commissioner of Taxes { (1927) N.Z.P.C.C. 616, 

fi- 623). 

60 For these reasons, the appeal is dismissed, with costs £36 15s. to be 
paid by appellant to respondent. 

Appeal dismissed. 

Solicitors for the appellant : Bamford, Brovm, and Wheaton (Auck- 
land). 

Solicitor for the respondent ; Crown Solicitor (Auckland). 
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STUBBING V. BAIGENT. 

Supreme CoiTRT. Auckland. 1951. July 12 ; Augusts. Stakton, J. 

Transport — Offences — Trade Motor — Loading or Unloading in Course of Trade — 
Defence Available to Charge of Traffic Offence — Obligation not to transgress 
Regidationa beyond Departure justified in Particular Circumstances—"' Due 
" consideration to the safety and convenience of other road users ” — Traffic Regu- 
lations, 1936 {Serial Nos. 1936IS6, 19491142), Reg. 4 [7) (j) {9). 

The driver of a trade motor is entitled to the benefit of the defence specified 
in Reg. 4 (9) of the Traffic Regulations, 1936 (substituted by Reg. 4 of Amend- 
ment No. 7), while loading or imloading it, unless he did not have “ due consider- 
“ ation to the safety and convenience of other road users,” which involves the 
obligation not to transgreas the provisions of the Regulations beyond what 
the exigencies of loading or unloading in the particular circumstances justify 
or require as a departure from the Regulations. 

Thus, the driver of a milk-delivery van, which was a “ trade motor ” for 
the piu^oses of Reg. 4 (9) of the Traffic Regulations, 1936, was not giving 
“ due consideration to the safety and convenience of other road users ” when 
he drove his milk-delivery van on the wrong side of the roadway and parked 
it there while he was unloading it by the delivery of milk bottles to residents on 
the right-hand side of such roadway, as the unloading operation could have been 
as easily and conveniently carried out by driving and parking the van on its 
correct side ; and, therefore, he was not entitled, when charged with an offence 
under Reg. 4 (7) {j), to the benefit of the defence under Reg. 4 (9). 


lit 


APPEAL from the appellant’s conviction in the Magistrates’ Court at 
Auckland on an information that he on March 18, 1951, at Auckland, 
being the person in charge of a vehicle, to wit, a vehicle having more than 
two road wheels on a road, to wit. Saint Andrews Road, did park such 
vehicle otherwise than parallel with the direction of the roadway and with 
the left side of such vehicle as close as practicable to the near edge of 
the roadway. 

The evidence was called, and argument was heard before the learned 
Judge, from whose judgment the facts sufficiently appear. 


0. P. Hanna, for the appellant. 

Q. B. 8. Meredith, for the respondent. 


10 


Our. adv. vulL 


Stanton, J. The appellant is the driver of a milk-delivery van, from 
which he was delivering bottles of milk to houses in St. Andrews Road 
in the City of Auckland. These houses were on the right-hand side of 15 
the road facing south, and the appellant was proceeding in that direction. 

At the time of the alleged offence, his vehicle was stationary on that 
right-hand side of the road, and was facing south — that is, in the incorrect 
position, as required by the Traffic Regulations, 1936. Appellant does 
not dispute this, but claims that he is entitled to rely on the exception 20 
contained in cl. 9 of Reg. 4, which, as substituted by Reg. 4 of Amendment 
No. 7 (Serial No. 1949/142), is as follows : 

It shall be a defence tb any person who is in charge of any trade motor and 
who is charged with a breach of paragraph (c), {h), or {j) of clau.se (7) hereof if such 
person proves that the act complained of was done either during the loading or 25 
unloading of the vehicle in the course of trade with due consideration to the safety 
and convenience of other road users, or in accordance with the directions of a notice, 
traffic sign, or mju'king or sign on the roadway. 

It is admitted by the respondent that the milk-van is a “ trade motor,” 
but it is suggested that what appellant was doing was not “ unloading’” 30 
witBn the meaning of the Relation ; that this contemplates some 
difficult or onerous operation which could not be conveniently carried out 
if the parking requirements of Reg. 4 (7) (j) were complied with. I 
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quite agree that some such provision would have been reasonable, and that, 
if the Regulation had been so framed, appellant could not have justified 
his disregard of Reg. 4 (7) (j), as he could have organized his milk delivery 
with equal convenience so as to face his vehicle when parked in the 
5 correct direction. But I do not think we can so read the Regulation. 
“ Unloading ” is a popular term, and would properly apply to delivering 
bottles of milk from a van, as was done in this case. I think, therefore, 
that appellant was, in the circumstances, entitled to the benefit of the 
defence under cl. 9 unless it can be said that he did not have due consider- 
10 ation to the safety and convenience of other road users. The learned 
Magistrate intimated that, in his view, a vehicle parked on the wrong 
side of the road with its parking-lights showing could well lead to confusion 
in the minds of drivers of approaching vehicles, and it was, therefore, 
without due consideration for the safety of other users of the road. 

15 I should hesitate to say that any parking on the wrong side of the road 
must be without due consideration for other road users, but I think that 
the requirement that the driver of an unloading trade motor shall have 
due consideration for other road users requires him to adhere to the 
provisions of the Regulations except to the extent that the exigencies of 
20 unloading Justify or require a departure from them. In the case of a 
van such as this, it can be as easily imloaded when parked in the correct 
position as in the incorrect position, and I do not think, therefore, that he 
can justify a disregard of the provisions of Reg. 4 (7) (j) under this ex- 
ception. 

25 Giving due consideration to other road users involves the obligation 
not to transgress the provisions of the Regulations beyond what the 
exigencies of unloading in the particular circumstances require, and, 
when, as here, the unloading operation could be as conveniently carried 
out by roiiting the van so as to travel and park on its correct side, a driver 
30 is not giving due consideration to other road users if he reverses that 
process and either drives or parks on the mong side of the road. 

The appeal must, therefore, be dismissed with costs £7 7s, and dis- 
bursements, including witnesses’ expenses to be fixed if necessary by the 
Registrar. 

Appeal dismissed. 

Solicitors for the appellant ; Butler, White, and Hanna (Auckland). 

Solicitors for the respondent : Meredith, Meredith, Kerr, and Cledl 
(Auckland). 


CRIMP t). HOROWHENUA COUNTY. 

SuPEEME Court. Wellington. 1952. April 30 ; June 26. Hay, J. 

Counties — Water-supply Special Bating Area — Water-supply installed therein — No 
Extension of Scheme — Part of Bloch of Land within Such Area and Part outside 
It hut within County Boundaries — Water-supply, connected to House on Such 
k/' Block within Bating Area — Owner extending Water-connection to House on 

* Block hut outside Bating Area — Council cutting Water Pipe-line at Boundary 

thereof- — Water-supply Scheme confined to Lands situated within Bating Area — 
No Trespass in entering Land and cutting Pipe-line — Counties Act, 1920, ss, 122, 
150— Local Bodies Loans Act, 1920, s. 3 (3)— Municipal Corporations Act, 
1933, ss. 87, 248. 

Though there is nothing in the Cotuaties Act, 1 920, conferring power on a 
County Council to set up a water-supply for a limited district within the county, 
it is implied , in. ss. 122 and 150 of that statute and in s. 3 (3) of the Local Bodies 
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Loans Act, 1926, that a public work (which includes a waterwork) may be imder- 
taken. by a County Coiuicil for the benefit of portion of the county area, and on 
terms that the cost is to be borne by the ratepayers of that portion alone. 

In 1939, the defendant created a water-supply special rating ai'ea for that 
portion of the Te Horo Riding known as the Waimeha Towuiship. Pursiiant 
to the authority of a poll of ratepayers in that area, a loan of £3,300 was raised 
by the Council under the Local Bodies Loans Act, 1926, the interest and other 
charges in respect of the loan being secured by a special rate of 2d. in the £ 
upon the rateable value (on the basis of the capital value) of all the rateable 
property in the special rating area as defined in the special resolution passed 
for the purpose. The water-supply was installed, and a special by-law, en- 
titled the Waimeha Township Water Supply By-law, 1939, was made and 
ordained by the Council in relation thereto. An Order in Council %vas issued 
on December 17, 1929 {1929 New Zealand Gazette, 3323), pursuant to s. 182 
of the Counties Act, 1920, conferring on the Council all the powers with respect 
to the supply of water for domestic or industrial purposes exercisa,hle by a duly 
constituted Borough Coimcil under specified portions of the Municipal Corpor- 
ations Act, 1920, and its Amendments. The powers so conferred are those now 
appearing in the Municipal Corporations Act, 1933, as ss. 82-84, 87, 88, Part 
XX (with the exception of ss. 251, 253, and 254), and s. 346. 

The plaintiff was the owner and occupier of a block of land (containing in 
all approximately 6 acres), a small portion of w^hich was within the special rating 
area and the gi’eater portion of which was outside the area, though within the 
boundaries of the county. On or about October 23, 1942, the plaintiff’s pre- 
decessor in title made application to the defendant for a permit to make a 
connection to the water-supply system for an ordinary water-supply in respect 
of that portion of the land situated within the special rating area. A permit 
to make the connection applied for was granted, the permission being expressly 
limited to an ordinary supply. The connection of water not only served a 
cottage upon the land within the special rating area, but also led to and supplied 
certain standpipes upon the adjacent land (outside the area), to enable a market- 
garden then operated upon such adjacent land to be watered. 

In 1948, the plaintiff extended the water-supply line from the then existing 
reticulation to a more distant part of his land, on which was erected another 
dwellinghouse, in order to provide a domestic supply to that dwellinghouse, 
which was situated at a considei’able distance beyond the boundary of the 
special rating area. The Council wrote to plaintiff drawing attention to what 
was called the unauthorized connections outside the special area, and notifying 
him that a disconnection would be made at the expiration of fourteen days 
from that date. In spite of plaintiff’s protest, the water pipe-line on plain- 
tiff’s property was cut by the Council at a point just beyond the boundary of the 
special area. The plaintiff thereupon reconnected the supply. Notwith- 
standing his representations to the Council with the object of arriving at some 
arrangement which would ensure to him the use of the water for his house beyond 
the special area, the Council, on March 28, 1949, again out the pipe-line at the 
same point as before, and again the plaintiff repaired it. On April 6, 1949, 
the Council for the third time cut the pipe-line at the same point. 

In an action claiming an injunction to restrain the defendant’s Council 
from trespassing by its servants or agents on the plaintiff’s land, from inter- 
' fering with the water-supply thereon, and from moving or removing any part 
of his property. 

Held, 1. That the Council had full authority to create a water-supply scheme 
for the benefit exclusively of the Waimeha Township, and to define a special 
rating area for the purpose. 

2, That the benefit of the water-supply scheme inaugurated by the Council 
was confined to lands situated within the boundaries of the special rating area, 
and to any further areas to which the scheme might be extended. 

3. That, as no extension of the scheme had, in fact, been made, it was not 
open to an owner of land lying partly within and partly without the special 
rating area to contend that, because ho lawfully received a supply of water in 
respect of one portion of his land, he was at liberty to extend the supply to a 
contiguous portion lying beyond the area. 

State Advancesi Superintendent v. Auckland City Corporation and 
One Tree Hill Borough ([1932] N.Z.L.R. 1709) and The Kina 
V, Mayor, <fcc., of Napier ( (1907) 26 N.Z.L.R. 917) distinguished. 
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4. That the Council had acted within its rights and powers in entering upon 
the plaintiff’s land and taking the steps it did to prevent the misuse of its water ; 
and there was, consequently, no trespass by it. 

ACTION in which the plaintiff claimed an injunction to restrain the 
defendant’s Council from trespassing by its servants or agents on his 
land, from interfering with the water-supply thereon, and from moving 
or removing any part of his property. 

5 No evidence was called at the hearing, the facts (which in substance 
were not in dispute) being ascertained from the affidavits filed. There 
was one question of fact originally relied on by plaintiff — namely, an 
alleged contract between the Council and plaintiff’s predecessor in title 
for a continuous supply of water to plaintiff’s land — but the existence of 
10 any such contract was denied, and plaintiff elected not to rely upon it 
in so far as it might have supported his cause of action. 

In 1939, the Council created a water-supply special rating area for that 
portion of the Te Hero Riding known as the Waimeha Township. Pur- 
suant to the authority of a poll of ratepayers in that area, a loan of £3,300 
15 was raised by the Council under the Local Bodies Loans Act, 1926, the in- 
terest and other charges in respect of the loan being secured by a special 
rate of 2d. in the £ upon the rateable value (on the basis of the capital 
value) of all the rateable property in the special rating area as defined in 
the special resolution duly passed for the purpose. The w'ater-supply 
20 was installed, and a special by-law, entitled the Waimeha Township Water 
Supply By-law, 1939, made and ordained by the Council in relation 
thereto. An Order in Council had already been issued on December 17, 
1929 (2929 New Zealand Gazette, 3323), pursuant to s. 182 of the Counties 
Act, 1920, conferring on the Council all the powers with respect to the 
25 supply of water for domestic or industrial purposes exercisable by a duly 
constituted Borough Council under specified portions of the Municipal 
Corporations Act, 1920, and its Amendments. The powers so conferred 
were those now appearing in the Municipal Corporations Act, 1933, as 
ss. 82-84, 87, 88, Part XX (with the exception of ss. 251, 253, and 254), 
30 and s. 346. 

Plaintiff was the owner and occupier of a block of land (containing in' 
all approximately 6 acres), a small portion of which was within the special 
rating area and the greater portion of which was outside the area, though 
within the boundaries of the county. The portion lying within the 
35 special rating area, though only j^art of the land in the existing certificate 
of title, was delineated therein as a separate lot on a different deposited 
plan from that in respect of the remaining land in the title. Plaintiff 
in fact acquired the whole block by successive purchases between 1943 
and 1946, and now held the block in throe separate certificates of title. 
40 There was a cottage erected on that portion of the land witliin the special 
rating area. On or about October 23, 1942, plaintiff’s predecessor in 
title (one F. C. Wilson) made application to the defendant Council for a 
permit to make a connection to the water-supply system for an ordinary 
water-supply in respect of that portion of the land situated within the 
45 special rating area. Pursuant thereto, a permit to make the connection 
applied for was granted, the x^ermission being expressly limited to an 
ordinary supply. Notwithstanding this, it appeared to be the case that 
the connection of water thereupon made in favour of F. C. Wilson not 
only served a cottage upon his land within the special rating area, but led 
50 to and supj)lied certain standpipes upon the adjacent land (outside the 
area), to enable him to water a market-garden then operated by him upon 
such adjacent land. This additional supply of water would clearly come 
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within the definition of an extraordinary supply for the purposes of the 
by-law, though there was no evidence to show how it came to be installed. 

The affidavits filed by the defendant stated that no agreement had ever 
been made between it and F. C. Wilson in relation thereto, and that no 
authority or licence had ever been given to plaintiff or to any other person 5 
to make or place any water pipe-line or any stopcock or water toby on 
the land of plaintiff situated outside the special rating area. Such 
affidavits further showed that no part of the reticulation on the last- 
mentioned portion of plaintiff’s land had been placed there by the Council. 

The fact remained that such reticulation (but to the extent only of the 10 
standpipes in the market-garden) was in existence at the time of the 
acquisition of the land by plaintiff, and it seemed to be a fan* assumption 
on the facts that the position in that respect was known to the Council. 

The circumstances which had given rise to the present litigation, 
however, were those connected with the action of plaintiff, in or about the 15 
year 1948, in extending the w'ater-supply line from the then existing 
reticulation to a more distant part of his land on w^hich was erected 
another dwellinghouse. The purpose of the extension was to provide a 
domestic supply to such dwellinghouse, w^hich was situated at a consider- 
able distance beyond the boundary of the special rating area. On 20 
April 5, 1948, the Council wrote to plaintiff drawing attention to what was 
called the unauthorized connections outside the special area, and notifying 
him that a disconnection w'ould be made at the expiration of fourteen 
days from theit date. In spite of plaintiff’s protest, the w^ater pipe-line 
on plaintiff’s ])roperty was on April 20, 1948, cut by the Council at a point 25 
just beyond the boundary of the special area. Plaintiff thereupon re- 
connected the supply. He continued to make representations to the 
Council with the object of arriving at some arrangement which would 
ensure to him the use of the w'ater for liis house beyond the special area, 
but the Council was obdurate in its attitude, and insisted on the dis- 30 
connection. On March 28, 1949, it again cut the pipe-line at the same 
point as before, and again plaintiff repaired it. On April 6, 1949, the 
Council for the third time cut the pipe-line at the same point. Although 
the affidavits were silent as to what then transpired, the learned trial 
J udge said that it w^as to be inferred that plaintiff again repaired it, and 36 
that no further steps had so far been taken by the Council to disconnect 
the supply. 

N. E. Crimp, for the plaintiff. 

Shorland and Cullinane, for the defendant. 

Cur. adv. vult. 40 

Hay, J. [After stating the facts, as above :] Plaintiff claims that, 
as ho is a “ consumer ” or “ owner ” within the meaning of the by-law, 
he has the right to the use of domestic water — i.e., the ordinary supply- 
on his property. He contends that there is nothing in the by-law to 
compel him to consume domestic water on one part only of his property, 45 
and submits that the true legal position is that the water is supplied to the 
consumer for his land, and is available for his use on any part of the land, 
whether within or extending beyond the limits of the special rating area! 

He even goes on to contend (if I understand the argument aright) that, 
where a County establishes waterworks, they are for the benefit of the 50 
county as a whole. 

In my opinion, those contentions cannot be supported. There is 
no doubt in my mind as to the power of a County Council to set up a 
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water-supply for a limited district within the county. Curiously enough, 
there appears to be nothing in the Counties Act, 1920, conferring such a 
power in express words. A Council is (by s. 150) given fuU power and 
authority to erect, construct, and maintain any public works that, in the 
5 opinion of the Council, may be necessary or beneficial to the county, 
whether or not such works are wholly within the county. Public works 
for the purposes of that section include any w^ork within the meaning of 
the Public Works Act, 1928, and, therefore, include any waterwork. 
It is provided by s. 122 that the Council may from time to time, either 
10 in addition to or in lieu of any general rate, make and levy separate rates 
upon all rateable property within any riding of the county ; or it may by 
special order make and levy any such rate upon all rateable property 
within such portion of the county as is defined in the special order. Then, 
in s. 3 (3) of the Local Bodies Loans Act, 1926, it is provided that a local 
15 authority may raise a special loan for any authorized purpose for the 
benefit of some defined part of a district. The clear implication of those 
provisions is that a public work may be undertaken for the benefit of a 
defined portion of the county, and on terms that the cost shall be borne 
by the ratepayers of that portion alone. Here, by way of extension 
20 to the foregoing powers, the Council has conferred upon it by the Order 
in Council certain powers in respect to water-supply exercisable by a 
Borough Council under the Municipal Corporations Act, 1933. The 
last-named powers include the power in s. 82 of that Act to make and levy 
water rates in respect of ordinary supply and extraordinary supply as 
25 defined by appropriate by-laws. On the construction of the section, 
it is, I think, relevant to consider ss. 80 and 81, which clearly recognize 
the distinction between public works undertaken for the benefit of the 
district as a whole and those undertaken for the benefit of any defined 
portion thereof. The conclusion to be drawn from all the relevant 
30 statutory provisions is that the Council had full authority to create this 
water scheme for the benefit exclusively of the Waimeha Township, and 
to define a special rating area for the purpose. 

Having done so, the Council passed the by-law*, the validity of which 
is not challenged in these proceedings. It is expressly provided by the 
35 by-law (el. 2) that it shall apply to aU property and premises within the 
area served by the Council’s water-supply scheme, and shall extend to 
include and embrace any and all further areas that may from time to 
time be served by any waterworks extensions. It defines the terms 
“ consumer ” or “ owner ” as meaning the person or persons, syndicates, 
40 companies, guilds, associations, trustees, or other body of persons acting 
as owners, or on behalf of the owner or owners, of premises or land within 
the area embraced by the waterworks and any further extensions that may 
be made thereto from time to time by the Council. It defines “ ordinary 
“ supply ” as an annual suppty to a consumer for use for general domestic 
45 purposes, including private washhouses, private water-closets, private 
urinals, and private baths ; and “ extraordinary supply ” as water used 
for a purpose other than ordinary supply, including water used for the 
specific purposes therein enumerated. It provides (cl. 8 ) that every extra- 
ordinary supply shall be terminable by three months’ notice in writing 
50 given by either side, except in case of a wilful breach of any of the pro- 
visions of the by-law, when the Council may waive such notice as in its 
absolute discretion it shall think expedient or necessary ; and that, on the 
expiration of any such notice, it may enter upon the private premises 
and cut off the supply. Other provisions of the by-law relevant for 
55 present purposes are cl. 24, providing that no person receiving a supply 
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of %vater for any particular purpose shall use any part of such supply for 
some other purpose ; cl. 29, to the effect that no person shall attach any 
pipe or other fitting to the mains of the Council, or to any pipe or apparatus 
connected therewith, or make any addition or alteration to or in any water 
service or apparatus connected therewith, without first having given 5 
mitten notice to the Council and obtained its consent ; cl. 30, requiring 
a written permit from the Council before the execution of new work, or 
the alteration or removal of pipes, fittings, or apparatus ; cl. 31, making 
it lawful for the Council’s officer to enter any private house or other 
building or premises for the purpose of inspection ; cl. 36, providing that 10 
the water service of any premises shall not be connected with the service 
of any other premises save with the wvitten consent of the Council, which 
may annex any conditions to its consent ; and cl. 53, providing that no 
person shall in any way interfere with taps, pipes, cocks, meters, or other 
matters or thiugs connected in any way with the Council’s water-supply. 15 
To my mind, it is abundantly clear, from a consideration of the 
statutory provisions to which I have referred, as well as those of the 
by-law, that the benefit of the water scheme inaugurated by the Council 
is confined to lands situated within the boundaries of the special rating area, 
and to any further areas to which the scheme may be extended. No such 20 
extension has in fact been made, and it is, therefore, in my opinion, not 
open to an owner of land lying partly within and partly without the special 
rating area to contend that, because he lawfully receives a supply of 
water in respect of one portion of his land, he is at liberty to extend the 
supply to a contiguous portion lying beyond the area. It is argued on 26 
behalf of plaintiff that, on such a view of the legal position, an anomalous 
position would arise in the supposititious case of the boundary of a special 
rating area passing through the curtilage of a dwelling, or even through 
the building itself. In theory, such a possibility no doubt exists. In 
practice, a local authority in demarcating a special rating area is guided 30 
by common sense, and the possibility is, therefore, remote. It is cer- 
tainly of no practical importance in the present case, for the reason that the 
eastern boundary of the special rating area follows the title line of one of 
the sections owned by plaintiff. What is of importance from the practical 

point of view is that plaintiff, whilst paying a water rate calculated on the 36 
annual value of that portion of his land lying within the special rating 
area, is taking advantage of the w-ater connection to that land in order to 
supply a dweliinghouse situated beyond the area. It is true that 
plaintiff has signified his willingness to pay a reasonable additional charge 
for the extended supply, but that is beside the point. 40 

A further contention by plaintiff is that, once -water has been supplied 
by a local authority to a particular property, the status quo must be main- 
tained. Here, he contends, a supply was originally given to Wilson, 
his predecessor in title, not only for his residence (lying within the ar'ea), 
but also for his market-garden, outside the area. It is argued that the 45 
only provisions in the Municipal Corporations Act, 1933, conferring power 
to stop a supply once established are s. 87 (in the case of failure to pay the 
water rate) and s. 248 (in the case of default in providing proper apparatus 
and keeping in good repair, or wilfully allowing water to run to waste), 
and that neither of those provisions applies to present circumstances. 50 
I cannot agree that the statutory provisions just referred to comprehend 
all the powers of a local authority with reference to the stoppage of water. 

It is, in my opinion, within the by-law-making power to make provision 
for cutting off the wa-ter-supply in appropriate circumstances, and that 
has been lawfully done by the Council in the present instance. There 55 
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ean be no doubt on the facts of the case that plaintiff has been guilty of 
a wilful breach of more than one of the relevant clauses of the by-law 
as summarized above, and, in such circumstances, the Council is em- 
powered, under cl. 8 of the by-law, without notice to enter upon plaintiff’s 
5 premises and cut off the supply. It is to be noted in that connection 
that, in the first place, the Council in fact gave notice of its intention in 
that behalf, and then stopped the supply only to the extent that it came 
within the category of an extraordinary supply within the meaning of the 
by-law. 

10 I have considered the authorities relied on by plaintiff — ^namely, 
£ltate Advances SupennteTident v. AucklaTid City Corporation and One 
Tree Hill Borough ([1932] N.Z.L.R. 1709) and The King v. Mayor, <bc., 
of Napier ( (1907) 26 N.Z.L.R. 917) — but neither decision appears to me 
to lend support to plaintiff’s case. The proceedings before me are in 
16 the form of an application for an injunction to restrain an alleged trespass. 
In the view I take of the matter, the Council acted within its rights and 
powers in entering upon plaintiff’s land and taking the steps it did to 
prevent the misuse of its water. There was consequently no trespass ; 
and, in view of that finding, it is not competent for the Court to restrain 
20 the Council from doing in the future something it is lawfully entitled to 
do. The application will accordingly be refused, and judgment will 
be entered for the defendant. 

In the peculiar circumstances of the case, I do not propose to allow 
costs against plaintiff, who, by reason of the attitude of the defendant 
25 in insisting on its strict legal rights, is subjected to distinct hardship. 
Whatever may have been the circumstances in which his predecessor in 
title was permitted for a considerable period to use the Council’s water- 
supply for his market-garden, the fact remains that plaintiff, at the time 
he acquired the property, was entitled to assume that the Council was 
30 not averse to a supply of water for limited purposes being made available 
for the use of his land contiguous to the portion within the special area. 
His representations to the Council, couched as they were in conciliatory 
terms, were not received with that degree of consideration which might 
have been expected in the circumstances. The Council, according to the 
35 correspondence, justified its attitude on the grounds of the increasing 
demand on its water resources for properties within the special area, to 
which it owed its first legal duty. Notwithstanding that very proper 
consideration, there were special reasons applicable to plaintiff’s case 
(which appears to be an exceptional one) such as the provisions of cl. 60 
40 of the by-law were designed to meet. 

Application refused. 

Solicitor for the plaintiff : N. E. Crimp (Auckland). 

Solicitors for the defendant : Park and Bertram (Levin). 
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LAMASON V. MoLEAN AND ANOTHER. 


Stjfbeme CoTTKT. Napier. 1952. February 13. Fair, J. 


Uilk—Milk-delivery Licence— Milk Authwity attaching Condition _ requiring Milk 
Vendor “ to have for sale daily sufficient pasteurized milk as is asked for by 
Customers — Construction of Condition — Principles of Construction Applicable 
Milk Act, 1944, s. 83 (1) (b). 


On November 8, 1950, the Napier Milk Authority, pursuant to a resolution 
passed by it on November 6, 1950, by a circular notice to all holders of milk- 
delivery licences in its district, purported to add to the conditions to which such 
licences were already subject imder its by-law. The material part of such 
circular notice is as follows : 

“Circular to All Napier Milk Vendors. 

“ Amendments to Licenses. 


“ I have to give you formal notice that the Napier Milk Authority has 
“ resolved as under ; — 

“ 1. That commencing on November 24, 1950, the conditions attached 
“ to every Milk Delivery License heretofore issued by the Milk Authority for 
“ the Napier Milk District shall be added to — 

“ (a) By requirmg the holder of any such license to have in his possession 
“ for sale during normal hoims of delivery an adequate supply of both 


“ pastemized milk and milk which has not been pasteiu’ized or subjected to a 
“ similar treatment and to sell pasteurized milk to eveiy customer who 


“ requests to bo supplied with pasteurized milk and to sell milk which has not 
“ been jiasteurized or subjected to a similar treatment to every customer 
“ who requests to be supplied with milk which has not been pasteurized or 
“ subjected to a similar treatment.” 

The defendants received a copy of this notice, to which was added a post- 
script as under : 

“ P.S. You will note that imder 1 (a) you will be required to have for 
“ sale daily sufficient pasteurized milk as is asked for by your customers. 
“ Failure to comply with this requirement will, in view of your previous 
“ total disregard of the Authority’s requests, result in legal proceedings being 
“ taken agamst you without further notice.” 

The defendants, who traded in partnership, were charged under s. 85 (b) 
of the Milk Act, 1944, that, on December 5, 1950, being the holder of a milk- 
delivery licence, they failed without lawful excuse to. comply with the direction 
requiring the holder of a milk-delivery licence to have in his possession for sale 
during the normal hours of delivery an adequate supply of pasteurized milk. 


The learned Magistrate dismissed the information. On a general appeal 
from that determination. 


Held, 1. That such a condition is to be construed in the same manner as 
by-laws of local authorities are to be construed — i.e., it is to be given a “ bene- 
“volent” construction, as opposed to a “strict” construction required in 
respect of penal or taxation provisions, or provisions of a type that should bo 
precise and exact in the requirements imposed upon the persons who have to 
observe them ; and regard must be given to the assumption that such condition 
was intended to be reasonable in its terms, and not to require from the persons 
on whom the duty was imposed conduct or behaviour that it would be unreason- 
able to ask of them. 


2. That the condition attached to the milk-delivery licence required, the 
milk vendor to carry an adequate supply of pastouiized milk ; and it meant 
that on request, which should be made at least on the preceding day, the milk 
vendor was bound on the next day. of delivery to bring the milk that he was 
asked to bring. 


3. That there was no evidence that, on the day named in the information, 
any of the defendant’s customers had requested to be supplied with pasteurized 
milk, and no evidence from which it could be inferred that the defendants 
should have anticipated any demand which would have necessitated the carrying 
of even one bottle of pasteurized mdk. 

The appeal was accordingly dismissed. 
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APPEAL by way of case stated under s. 316 of tlie Justices of the Peace 
Act, 1927. 

William McLean and Joseph McLean, trading in partnership as milk 
vendors under the name of McLean Bros., were each charged under s. 85 
5 (6) of the Milk Act, 1944, with the following offence : 

On December 5, 1950, being the holder of a milk-delivery licence issued by the 
Milk Authority for the Napier Milk District did withojit lawful excuse fail to comply 
with a direction of the Milk Authority given under the Milk Act, 1944, requiring the 
holder of a milk-delivery licence to have in his possession for sale during normal 
.10 hours of delivery an adequate supply of pasteurized milk. 

The admitted or proved facts were as follows : 

The Napier Borough Council by Order in Council dated August 14, 
1945, was duly appointed the Milk Authority for the Napier Milk District, 
pursuant to s. 8 of the Milk Act, 1944 {1945 New Zealand Gazette, 1025). 
15 The defendants, under the name of “ McLean Bros.,” were allotted a 
milk -delivery zone within the Napier Milk District under the Napier Milk 
Delivery Scheme, 1940, a scheme duly approved by the Minister of Supply 
under Reg. 3 of the Delivery Emergency Regulations, 1940 {1940 New 
Zealand Gazette, 2281). This scheme was continued in force by Reg. 4 
20 of the Milk Delivery Regulations, 1949 (Serial No. 1949/150). By Reg. 9 
of the last-mentioned Regulations, no person other than the defendants 
were permitted to deliver miUt in pursuance of a contract of sale in the 
zone allotted to the defendants. 

Section 83 of the Act empowers a Millc Authority to make by-laws, 
25 and the Napier Milk Authority by Special Order made a by-law known as 
the Napier Milk District By-law, which came into force on April 6, 1948. 
Pui'suant to s, 61 of the Milk Act, 1944, the Napier Milk Authority by 
Special Order apjiointed April 6, 1948, as the day from and after which 
no person could lawfully sell milk within its district except under a licence 
30 issued by that AuthoritJ^ 

It was common ground that the defendants were at all material times 
holders of a “ millr-delivery licence ” issued pursuant to that by-law. 

Section 65 (1) of the Act empowers a Milk Authority, inter alia, to 
grant or renew any such lieeenc, either unconditionally or subject to such 
35 conditions as the Milk Authority thinks fit, while subs. 2 of that section 
empowers a Milk Authority from time to time by notice to a licensee to 
vary, revoke, or add to any such conditions. 

On November 8, 1950*, the Napier Milk Authority, pursuant to a 
resolution passed by it on November 6, 1950, by a circular notice to all 
40 holders of millc-delivery licences in its district purported to add to the 
conditions to which such licences were already subject under its by-law. 
The material part of such circular notice is as follows : 

Circular to All Napier Milk Vendors. 

Amendments to Licenses. 

45 I have to give you formal notice that the Napier Milk Authority has resolved 
as under : — 

1. That commencing on November 24, 1950, the conditions attached to evexy 
Milk Delivery License herotofoie issued by the Milk Authority for the Napier Milk 
District shall bo added to — 

50 {a) By rec^uiring the holder of any such license to have in his posse-ssion for 

sale during normal hours of delivery an adequate supply of both yxasteurized milk 
and milk which has not been pasteurized or subjected to a similar treatment and to 
sell pasteurized milk to every customer who requests to be supplied with pasteurized 
milk and to sell miUi wlxich has not been pasteurized or subjected to a similar treat- 
55 merit to every customer who requests to be supplied with milk which has not been, 
pasteurized or subjected to a similar treatment. 



130 BXJTTERWOETH’s local GOYEENMIKT EEPOETS. [la&ZJ 

The defendants received a copy of this notice, to which was added a 
postscript as under : 

P.S. You will note that under 1 (a) you will be required to have for sale daily 
sufficient pasteurized milk as is asked for by your customers. Failure to comply 
with this requirement will, in view of your previous total disregard of the Authority s 5 
requests, result in legal proceedings being taken against you without further notice. 

The defendants were charged under s. 85 (b) of the Milk Act, 1944, 
that, on December 5, 1950, being the holder of a milk-delivery licence, 
they failed without lawfiil excuse to comply with the direction requiring 
the holder of a millc-delivery licence to have in his possession for sale 10 
during the normal hours of delivery an adequate supply of pasteurized 
milk. 

The learned Magistrate dismissed the information. 

Sproule, for the appellant. 

Fabian, for the respondents. 15 

Faie, J. (orally). The question involved in this appeal is one of some 
general importance, inasmuch as it determines the conditions upon which 
the suppliers of milk in the city of Napier are to carry on their delivery. 

The prosecution was founded upon conditions attached to the milk-deliveiy 
licence held by the defendants, and the first question really should be the 20 
determination of the meaning of that condition. 

I agree with Mr. SproulFs submission that such conditions are to be 
construed in the same manner as by-laws of the local authorities are held 
to be entitled to be construed. Such by-laws have to be given what is 
called a “ benevolent ” construction, as opposed to the “ strict ” con- 25 
struction required by logic and common sense as well as by the law in 
respect of penal or taxation provisions or provisions of a type that it is 
right and proper should be precise and exact in the requirements imposed 
upon the persons who have to observe them. By-laws are generally in a 
different category, because they have to apply to a variety of conditions 30 
and numberless variations of the circumstances in which they have to be 
carried out, and so, with regard to this condition, the Court should, I 
think, give it a benevolent construction, as the term is, not scrutinizing 
its language too closely, but construing it as intended to effect the purpose 
for which it is designed. 35 

The Court has, of course, the power within certain limitations to 
modify and extend the literal meaning of words when it is quite clear 
what the general intention is. But, on the other hand, in construing a 
by-law, the Court also has to have regard to the fact it has always to be 
assumed that a by-law enacted by a local authority was intended to be 40 
reasonable in its terms, and not require from the persons on whom the 
duty was imposed conduct or behaviour that it would be unreasonable to 
ask of them. That is the way in which this condition has to be construed, 
and I doubt whether the limited construction contended for by the counsel 
for the Borough, and to some extent apparently acted upon by the 45 
Magistrate, is a sound view. 

I think the reasonable construction of the condition does not impose 
on the respondents so strict a duty as the Magistrate assumed in his judg- 
ment in this respect. The language of the condition requires the vendor to 
ca^y m adequate supply of both pasteurized milk and non-pasteurized 60 
milk. But the condition goes on to say : “ and to sell pasteurized milk 
“ to every customer who requests to be supplied with pasteurized milk 
and to seU milk which has not been pasteurized ... to every 
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“ customer who requests [that].” That provision the Magistrate has 
assumed, adopting the submissions of Mr. Sproule, to require him always 
to carry supplies of both, to be handed over to a customer immediately 
it is required. It does not seem to me that that is the intention of the 
5 condition when read carefully ; and that it would be unreasonable, if a 
milk vendor had been supplying, we vnU say, 10 gallons of pastemized 
milk and 100 gallons of unpasteurized milk on a Tuesday, that it would 
be an offence if, on a Wednesday, the customers suddenly said that they 
wanted to change over from unpasteurized to pasteurized and he did 
10 not have an adequate supply because he had only the 10 gallons he antici- 
pated, and he therefore could not supply, perhaps, the additional 20 gallons 
that these erratic customers requested. 

It seems to me unreasonable to construe a condition in such a way 
that a failure to be able to comply with an immediate request, without 
15 warning, for one kind of milk rather than another should constitute an 
offence, and so I thinls that all that the condition was intended to require 
was that, upon request, they should be supplied, but not necessarily 
immediately on the day of the request. Common sense seems to point 
to the milk vendor at least having a day’s notice, and what the Court 
20 thinks this condition means is that, upon request, which should be made 
at least on the preceding day, he is bound on the next day of delivery to 
bring the milk that he is asked to bring. But the other seems to me an 
unreasonable construction, and should not, I think, be adopted. 

Turning to the evidence : the Magistrate has held that there is no 
25 evidence that on the day in question this request was made by any of the 
customers, and I think that that is the fair reading of the evidence. 
This is a charge which subjects the person charged to liability to a penalty 
of £100, and the ordinary rule as to evidence applies — ^namely, that there 
must be evidence proving the offence has been committed, and, as in all 
30 criminal cases, proving without reasonable doubt, before a defendant 
can be convicted. Here, there may be, as the Magistrate says in his 
judgment, good ground to believe that they refused on former occasions 
to supply, and so committed a breach of the condition. Whatever view 
is taken as to its construction, if at some earlier date they committed that 
35 offence, having been asked on one day to supply on the following day a 
different class of miUc, then that offence has to be proved. The fact 
that on this particular day they had no milk in their cart does not prove 
either that on that day they failed to carry an adequate supply to sell 
it to a customer wlio requested to be supplied with it the previous day, 
40 or at any previous time asked for delivery on December 5, or even that 
they did not carry an adequate supply to supply pasteurized milk to a 
customer who asked for it on that day. There is no evidence that any 
customer asked for it. There is no sufficient evidence to justify an 
inference that a customer is likely to have asked for it on that day, and 
45 so it appears to the Comt that the Magistrate was right in his finding on 
fact and applied the law correctly to this particular case, and, conse- 
quently, the ajjpeal must fail. 

On the question of costs, the ordinary rule must apply, £8 8s. costs 
should be allowed. 

Appeal dismissed. 

Solicitors for the appellant : Lush, Willis, Sproule, and Woodhouse 
(Napier). 

Solicitors for the respondents : Mason, Dunn, and Fabian (Napier). 
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WONG V. NORTHCOTE BOROUGH. 

Supreme Court. Auckland. 1952. March. 26; April 30. F. B. 
Adams, J. 

Town-plajmmg — Consent of Local Authority to Projmsed Building — Refusal of Consent 
based on Local Authority's Opinion that Such Building in Contravention of Town- 
planning Principles — Such Refusal in Council's Discretion although No Town- 
planning Scheme prepared or approved — Decision Gonchisive in absence of Bad 
Faith — Decision of Toum-planning Board, on Appeal from Such Decision, Con- 
clusive to Same Extent — “ Town-plannmg principles " — Town-planning Act, 1926, 
s. 3d. 

Wliere, under a statute or a by-law, the consent of a local authority is 
necessarj'- to any building or work, the local authority may invoke s. 34 of the 
Town-planning Act, 1926, at any time before it ha.s prepared and had approval 
of a town-planning sclieme. It may base its decision under that section upon 
any or all of the three grounds mentioned in the section ; but it ought at once to 
make clear to the person or persons affected exactly what its decision is. , The 
decision is conclusive in the ab.senee of bad faith on any question relating to the 
principles of town-plaiming ; and, in the event of an appeal from it, the decision 
of the Town-planning Board is conclusive to the same extent. 

Mowbray v. Mayor, cbc., of Talcapuna ([1929] N.Z.L.R. 99) and Fenton 
v. A^ickland City Corporation ([1945] N.Z.L.R. 768) applied. 

On August 15, 1951, a builder, acting on behalf of plaintiff, lodged with the 
ITortheote Borough Coimcil a written application for a permit, accompanied by 
plans and specifications. Endorsed on the application form was a statement 
to the effect that permits were necessary for the erection, &c., of any building 
whatsoever. 

Plaintiff’s property was a parallelogram measuring 40 ft. on the Queen Street 
frontage and 100 ft. on the Duke Street frontage, the angle formed by the two 
frontages being slightly less than a right angle. The proposed buildings com- 
prised a small laundry shop and store fronting Queen Street, integral with a 
dwelling at the rear fronting Duke Street and, some distance from this dwelling, 
a garage and a small laundry. No suggestion was made that the defendant’s 
requirements would prevent plaintiff, by some reasonable modification of his 
plans, from using the property for his intended purposes, though the vacant 
spaces available around and between buildings might be reduced. 

On September 27, 1951, in pursuance of a resolution of the Council passed 
on September 12, 1951, and in accordance with its terms, it was intimated to 
plaintiff that the necessary permission would be given provided the buildings 
were set back 10 ft. from the Queen Street frontage and that buildings or growth 
were kept clear of a further triangular area 10 ft. by 10 ft. on the Duke Street 
corner behind the 1 0 ft. set back. This was treated as an implied refusal of the 
permit except upon those conditions ; and the subsequent conduct of the Council 
showed that it was so mtended. It was not suggested that the setting back of 
the shop on the Queen Street frontage %vould adversely affect plaintiff’s business ; 
but, while nothing had been particularized, the requirements no doubt involved 
detriment to plaintiff. 

The defendant Council sought to justify the refusal of the permit by 
reference to a. 34 of the Town-planning Act, 1926. It was common ground that 
no by-law of the Council was infringed by the plans or specifications, and no 
suggestion was made that they contravened any statutory prohibition or 
requirexnent. 

In an action claiming a writ of mandamus commanding the Council to issue 
a permit for the buildings and an injunction restraining it from imposing certain 
conditions on the permit. 

Held, 1. That the word “ scheme ” in the phrase “ at any time before the 
scheme has been approved ” in s. 34 (1) of the Town-planning Act, 1926, as 
amended, is the scheme which the local authority is under obligation to prepai-e 
or has resolved to prepare — a concrete scheme if one lias been prepared, biit, if 
none has been prepared, the scheme which will come into existence when the 
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obligation is performed or the resolution implemented ; and the phrase covers the 
period of time from the date when the obligation is imposed or the resolution is S 

passed down to the final approval of a scheme. 

Wells V. Newmarket Borough Council ([1932] N.Z.L.R. 60), Mount Eden 
Borough v. N.Z. Wallboards, Ltd. {[1945] N.Z.L.R. 711), and 
Fenton v. Auckland City Corporation ([1945] N.Z.L.R. 768) 
distinguished. | 

2. That, at least to the extent indicated in the judgment, a local authority ! 

may rely on s. 34, even though it has not yet prepared, or begim to prepai'e, a ' 

scheme ; and its decisions thereunder need not have reference to any particular 

br ascertainable scheme. 

James v. Waimairi County Council {[1929] N.Z.L.R. 449) and New 
Zealand Breweries, Ltd. v. Auckland City Corporation ([1938] 

N.Z.L.R. 428) referred to. 

3. That the Council, having in fact acted in pursuance, or intended pur- 
suance, of s. 34, was at all times entitled to rely on that section, even though its 
resolution of September 12, 1951, made no reference to the Town-planning Act, 

1926, and that statute was not mentioned in correspondence by it or on its 
behalf until the statement of defence was filed. 

Jones V. Public Trustee ([1931] G.L.B. 475) referred to. 

4. That it was open to the Council, in the exercise of the discretion conferred 
on it by s. 34, to say that in this case town-planning principles required that the 
building should be set back and the triangular area kept clear as provided in the 
Council’s resolution. 

5. That, on the facts, the Council had acted in good faith — namely, it had 
exercised the power conferred on it by s. 34 for its proper purposes, and not on 
improper or extraneous considerations ; and the plaintiff’s only remedy, in the 
circumstances of the case, was by way of appeal to the Town-planning Board. 

ACTION claiming a vtrit of mandamus commanding the defendant’s 
Council to issue a permit for the erection of certain buildings and an 
injunction restraining it from imposing certain conditions on the permit. 

At the hearing, the defendant waived its allegation that no notice of action 
5 had been given, and admitted the allegations contained in paras. 1 and 3 
of the statement of claim. 

The property in question was situated at the corner of Queen and Duke 
Streets in the Borough of Northcote, the former being the main thorough- 
fare of the Borough, 66 ft. in width, and Duke Street being 30 ft. in width. 

10 On August 15, 1951, a builder, acting on behalf of plaintiff, lodged with 
the Council a written application for a permit, accompanied by plans and 
specifications. Endorsed on the application form was a statement to the 
effect that permits were necessary for the erection, &g., of any building 
whatsoever ; but no by-law' was put in, nor was any other evidence 
16 tendered to show that the defendant had any power under any by-law to 
grant or refuse a permit. The learned Judge said that he would, if nece- 
ssary, allow the omission to be supplied, but that in the meantime it would 
suffice to proceed on the assumption that there w^as a by-law prohibiting 
plaintiff from erecting buildings without defendant’s consent. 

20 Plaintiff’s property was a parallelogram measuring 40 ft. on the Queen 
Street frontage and 100 ft. on the Duke Street frontage, the angle formed 
by the two frontages being slightly less than a right angle. The proposed 

buildings comprised a small laundry shop and store fronting Queen Street, 
integral with a dwelling at the rear fronting Duke Street, and, some 
26 distance from this dwelling, a garage and a small laundry. No suggestion 
was made that the defendant’s requirements would prevent plaintiff, by 
some reasonable modification of his plans, from using the property for his 
intended purposes, though the vacant spaces available around and 
between buildings might be reduced. 
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On September 27, 1951, in pursuance of a resolution of the Council 
passed on September 12, 1951, and in accordance with its terms, it was 
intimated to plaintiff that the necessary permission would be given 
X)rovided the buildings were set back 10 ft. from the Queen Street frontage 
and that buildings or growth were kept clear of a further triangular area 5 
10 ft. by 10 ft. on the Duke Street corner behind the 10 ft. set back. 
This was treated, the learned Judge thought, rightly, as an implied 
refusal of the permit except upon those conditions, and the subsequent 
conduct of the Council showed that it was so intended. It was not 
suggested that the setting back of the shop on the Queen Street frontage 10 
would adversely affect plaintiff’s business ; but, while nothing had been 
particularized, the requirements no doubt involved detriment to plaintiff. 

Ennor, for the plaintiff. 

Smytheman, for the defendant. 

Cur. adv. vult. 16 

F. B. Adams, J. [After setting out the facts, as above :] It was 
common ground that no by-law of the defendant Council is infringed by 
the plans or specifications, and no suggestion was made that they contra- 
vene any statutory prohibition or requirement. Mr, Ennor referred me 
to the passage in the judgment of Ostler, J., in Quinlan v. Mayor, dec., 20 
of Wellington ([1929] N.Z.L.R. 491) where he said : “ It has been decided 
“ by the House of Lords that the only ground upon which a local authority 
“ can legally refuse a permit to build is that its by-laws or some statutory 
“ requirement has not been complied with : see Robinson v. Barton- 
“ Eccles Local Board (8 App. Cas. 798) ... If the applicant has 26 
“ complied with all the requirements laid down in the authority’s own 
“ by-laws, and has not contravened any statutory prohibition or req uir e. 

“ ment, the local authority has no general discretion to refuse to grant the 
“ permit, and cannot refuse on the ground that it requires the land ” 
{ibid., 495, 496). 30 

But Ostler, J., is not to be understood as meaning that statutes and 
by-laws cannot be so framed as to confer a general discretion. The 
possibility of an absolute power was, indeed, expressly recognized by 
Lord Belborne, L.C., in Robinson v. Barton- Eccles Local Board { (1883) 

8 App. Cas. 798, 802, 803). That case turned on the construction of 36 
particular by-laws, and the question must always be primarily one of the 
construction of any relevant statutes or by-laws. As to Mr. Smytheman’ s 
contention that the passage quoted above was obiter dictum and per 
incuriam, in that no reference was made to the Town-planning Act, 1926, 
there was in that case no suggestion that the Wellington City Corporation 40 
was acting, or could in the circumstances act, under that statute. As 
Smith, J., pointed out in Downs and Poole, Ltd. v. Upper Hutt Borough 
Council ([1950] G.L.R. 240, 244), neither Quinlan’s case ([1929] N.Z.L.R. 

^%l) nov Mowbray v. Mayor, <&c., of Takapuna ([1929] N.Z.L.R. 99) 
was concerned with the power of a local authority to refuse its consent 45 
in absolute form under s. 34. 

In the present case, the defendant sought to justify the refusal of the 
permit by reference to s. 34 of the Town-planning Act, 1926, and the 
argument centred round that section. As amended by s. 5 of the Town- 
planning Amendment Act, 1929, it reads as follows : 50 

(1) Any local authority that by this Act or by Order in Council under this Act 
IS under an obligation to prepare a town-planning scheme or an extra-urban planning 
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scheme, and any local authority that, not heing under an obligation to prepare a 
scheme as aforesaid, has resolved, pursuant to section thirteen or to section twenty- 
five of this Act, to prepare a scheme, may at any time before the scheme has been 
approved by the Town-planning Board absolutely or conditionally refuse its consent 
6 lio the erection of any building or the carrying-out of any work within its district, or 
may definitely prohibit the erection of such building or the carrying-out of such 
work, if it appears to such local authority that the erection of such building or the 
^ caiTying-out of such work would be in contravention of the scheme if it had been 

' completed and approved, or would be in contravention of town-planning principles, 

10 or would interfere with the amenities of the neighbourhood. 

(2) Any person injuriously affected by any determination of a local authority 
under this section may appeal from that determination to the Town-planning Board. 

(3) The determination of the Town-planning Board for the purjDoses of this 
section on any question relating to principles of town-planning shall be conclusive 

16 and shall bind the local authority. 

It was proved in evidence that in 1926, when the Act was passed, the 
population of the Borough exceeded 1,000. Section 13 imposed on every 
such borough an obligation to prepare a town-planning scheme before 
January 1 , 1930. The arbitrary provisions of s. 34, which were obviously 
20 not designed to form part of our permanent legal structure, were thus 
intended to be confined within a limit of time comprising a period of a 
little more than four years, with, such additions as might be necessary in 
particular cases for approval of schemes. In 1929, the date specified in 
s. 13 was advanced to January 1, 1932, and in 1931 to January 1, 1937, 
25 at which point it still stands. The defendant Council — and it is far from 
being alone in this respect — has not yet prepared or submitted any town- 
planning scheme ; and the vague powers conferred by s. 34 have now 
hung over the heads of its citizens for more than a quarter of a century, 
and are likely to do so for years to come. But the wisdom of this is for 
30 the Legislature, and the Court is concerned only with the interpretation 
and enforcement of the section. 

Mr. Unnor argued that, before a local authority can rely on s. 34, there 
must be something more than a mere obligation to prepare a scheme or a 
mere resolution to do so, and that the section can operate only for the 
35 protection of a scheme which has been prepared. None has as yet been 
prepared in the case of this Borough. He relied on the words “ at any 
“ time before the scheme has been approved,” which grammatically 
govern all that follows in subs. 1 . In my opinion, the ‘ ‘ scheme ” referred 

to in that phrase is the scheme which the local authority is under obligation 
40 to prepare or has resolved to prepare — a concrete scheme if one has been 
prepared, but, if none has been prepared, the scheme which will come into 
existence when the obligation is performed or the resolution implemented- 
The phrase covers the whole period of time from the date when the 
obligation is imposed or the resolution is passed down to the final approval 
45 of a scheme. It is unnecessary to decide whether Mr. Bnnor is right in 
his incidental submission that there must be a scheme already prepared 
before a local authority can act on the first of the three grounds specified 
in the subsection — viz., on the ground that the proposed work “ would be 
“ in contravention of the scheme if it had been completed and approved.” 
ii', ii^ 50 Neither Wells v. Newmarket Borough Comicil ([1932] N.Z.L.R. 50), nor 

Mount Eden Boroughs. N.Z. Wallboards, Ltd. ([1945] N.Z.L.R. 711), nor 
Fenton v. Amhland City Corporation ([1945] N.Z.L.R. 768) is in point, 
as there was in each of those cases a scheme prepared and submitted for 
approval. But, even if the words “ in contravention of the scheme ” 
55 must be read as referring to a scheme already prepared, they do not, in 
my opinion, affect the meaning of the earlier phrase. The period of 
time “ before the scheme has been approved ” includes the period before 
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I it has been prepared ; and in that period a local authority is entitled to 

; act at least on the second and third of the specified grounds — viz., contra- 

y<*ntion of town-planning principles and interference with amenities. 
Where it is a matter of contravention of town-plamiing principles or inter- . 
ference with amenities, there is no reference to any prepared scheme ; and, 5 
... with regard to those matters, the words “ at any time before the scheme 

“ has been approved ” can quite well include the period that elapses before 
the local authority has prepared a scheme. Such period is plainly within i 
; I the words, and there is nothing to compel a contrary interpretation. I 

thinJj, therefore, that, at least to the extent indicated, a local authority 10 
may rely on s. 34 even though it has not yet prepared or begun to prepare 
a scheme, and its decisions thereunder need not have reference to any 
particular or ascertainable scheme. i 




H; 



The corresponding but different words of the original enactment were 
construed in James y. Waimairi County Council ([1929] N.Z.L.R. 449), by 
Adams, J., in the Court below [ibid., 451) and by Herdman, A.C.J., and 
Kennedy, J., in the Court of Appeal {ibid., 456), as including the whole 
period of time between the commencement of the Act and the approval 
of a scheme ; and, in my opinion, the section in its amended form covers 
similarly the whole period from its enactment until a scheme has been 
approved. In New Zealand Breweries, Ltd. v. Auckland City Corpora- 
tion ([1938] N.Z.L.R. 428), Callan, J., treated the section as being applic- 
ablehn a case where, although considerable progress had been made towards 
the completion of a scheme, it was still incomplete and had not been sub- 
mitted for approval. 

In the present case, the defendant relies, not on contravention of any 
scheme, but on contravention of town-planning principles and/or inter- 
ference with amenities. The main stress was laid on town-planning prin- 
ciples, but the matter of amenities was also mentioned. 


16 


20 


25 


I am satisfied on the evidence that the Council did in fact act in pur- 30 
suanee, or intended pursuance, of s. 34, though its resolution of September 
12, 1961, made no reference to the Town-planning Act, 1926, nor was the 
Act otherwise mentioned in WTiting by or on behalf of the Council until the 
statement of defence was filed. But Mr. Ennor’s letter of October 29, 
1951, written four days before these proceedings were commenced, shows 35 
that the Town-planning Act, 1926, had been under discussion betwen the 
solicitors. In the case of an arbitrary powmr such as is given by s. 34, and 
particularly in view of the fact that reliance on this power gives rights in 
respect of compensation which the property owner may not possess in 
other circumstances, it is desirable that a local authority should disclose 40 
frankly the grounds on which it is acting and the statutory provision on 
which it relies. I do not suggest that there w^as any attempt at concealment 
in this case, but it is a matter for comment nevertheless. The person af- 
fected by such a decision should not be left for a moment in the dark, nor 
be allowed, even by silence and unintentionally, to come under any mis- 46 
apprehension as to his rights. However, in this case the plaintiff, with the 
aid of his solicitor, became acquainted with the relevant enactment, and, 
in my opinion, as a matter of law, the Council, having in fact acted in pur- 
suance of 8. 34, was at all times entitled to rely on the section, even though 
it had not previously been mentioned. In Jones v. Public Trustee ([1931] 60 
G.L.R. 475, 477), Sir Michael Myers, C.J., expressed a doubt whether the 
resolution there in question would have been valid “ if it purported to be 
“ made ” [ibid., 477) under s. 34. But no opinion was expressed, and I do 
not think that the learned Chief Justice intended to convey the meaning 
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that, in order to he valid, a resolution must “ purport ” on its face to be 
so made. The resolution was in fact one that could not possibly be 
Justified by reliance on s. 34. 

The position accordingly is that the Council is entitled to succeed if it 
'5 has acted with the power or jurisdiction conferred on it by s. 34 and has 
acted ingoodfaith : Mowbray y. Mayor, &c.,of Tahajpuna ([1929] N.Z.L.R. 
99) and Fenton v. Auckland City Corporatio7i ([1945] N.Z.L.R. 768). 
Good faith in this connection requires that the power be exerci.sed for its 
proper purposes, and not upon extraneous and improper considerations. 
10 There is nothing in the material before the Court to suggest that the 
Council has acted for any improper pm-pose, or in bad faith in any other 
sense, and the sole question is, therefore, whether it has acted within the 
power. As the matter can be dealt with by reference to town-jjlanning 
principles, “ amenities " need not be discussed. 

15 Now, it appears to me that the Court cannot discover for itself what 
are “ town-planning principles." In its original form, the section spoke 
of “ recognized and approved principles of town-planning.” Something 
might perhaps be allowed by way of judicial notice, but what is “ recog- 
" nized and approved ” could be, and would have to be, ascertained by 
20 evidence. In its present form, the section contains no words so clearly 
contemplating reliance on such evidence. But, without it, the Court is 
helpless, and I am prepared to assume that, if the Court is called upon to 
ascertain or apply “ town-planning principles," it must be guided by 
expert testimony on the subject. Evidence of this character was adduced, 
25 and was uncontradicted. In so far as it may be a matter for the Court to 
decide, I hold that it was open to the defendant Council to say that, in 
this case, town-planning principles required that the building should be 
set back and the triangular area kept clear as provided in the CounciP's 
resolution. Whether the Court would itself regard these things as 
30 necessary in the particular circumstances is not the question, and no 
opinion is expressed ; but it seems to me that town-planning principles, 
taken at their minimum, must include the fixing of building lines in 
important thoroughfares, and the clearance of corners in such thorough- 
fares, particularly where narrow streets debouch into them. The evidence 
35 fully supports this view. 

I doubt, however, whether it is wdthin the province of the Court to 
form any judgment as to town-planning principles, so long, of course, as 
the bounds of reason are not over-passed. The power is given “ if it 
“ appears to such local authority that the erection of such building or the 
40 “ carrying-out of such work . . . would he in contravention of town- 

planning principles F The discretion is entrusted, not to the Court, 

but to the local authority ; and I think the statute means what it says 
in this respect. Moreover, there is a right of appeal under subs. 2 to the 
Town-planning Board, and subs. 3 makes the determination of that Board 
45 conclusive for the purposes of the section “ on any question relating to 
“ principles of town-planning." In my opinion, the intention of the 
statute is that such principles are to be ascertained in the first place by 
the local authority (by way of determinations in respect of particular 
buildings or works : Downs and Poole, Ltd. v. Upper Hutt Borough 
50 Council ([I960] G.L.R. 240, 242)) — and on appeal are to be similarly and 
conclusively determined by the Town-planning Board ; and, beyond such 
powers as may be necessary to ensure decision in good faith, I do not think 
the Court has any jurisdiction to ascertain or determine the principles of 
town-planning. 
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I thinl?: also that Mr. Smytheman is right in his contention that the 
plaintiff’s only remedy in the cireumstances of the case is by way of 
appeal to the Town-planning Board. I need not discuss the numerous 
authorities he cited on that subject, and desire only to guard myself against 
being understood as meaning that certiorari and other extraordinary 5 
remedies are wholly excluded by the existence of the right of appeal. 
While Yewen v, Terrill ([1950] G.L.R. 517) was affirmed in the Court of 
Appeal (unreported), the Judges there did not adopt the view that the 
right of appeal given by the Transport Act, 1949, was an exclusive remedy. 

It follows that plaintiff fails, and the claim is dismissed accordingly. 10 
The question of costs is reserved. I have referred to the arbitrary natui’e 
of the powers given by s. 34, and, as this seems to be the first occasion on 
which the Court has had to consider the validity of a local authority’s 
decision based solely on the principles of towm-planning without reference 
to any scheme, complete or incomplete, the defendant Council may per- 15 
haps feel that the penalty of costs should not be added to any other mis- 
fortune which the plaintiff may suffer by reason of its decision. ‘ ‘ Town- 

“ planning principles ” are so vague and uncertain, and, as the evidence 
shows, so flexible or fluid — changing not only from place to place but also 
from year to year — that a decision based thereon is a bitter pill to swallow. 20 
As the expert witness said : 

There is no code ; there is no standard laid down by law or in any other way 
. . . other than the practice evolved to meet the circumstances and conditions 
. . . The town-planning principles . . . accepted to-day are different from 

principles of twenty or thirty years ago, 25 

It savours of tyranny where any public authority is invested with a power 
80 vague as this, and matters of the kind in question in this case are 
capable of being dealt with, and are generally dealt with, by specific 
legislation in the form of by-laws. While 1 consider that there is no abuse 

in this case, the powers given by s. 34 are susceptible of grave abuse ; and 30 
it is of the essence of “ the rule of law ” that the rights and duties of 
citizens should be clearly defined, and not left to the discretion of public 
officials or bodies. 

Mandamus refused. 


■' Solicitors for the plaintiff : Glaister, Ennor, and Kiff {AvLdkl&nd), 

V Solicitors for the defendant : Hubble and Tanner (Auckland). 




:9 N.Z.L.G.R. 


LAND VALUATION COUET. 


[m THE LAND VALUATION COURT.] 

BARBER V. MANAWATU-OROUA RIVER BOARD. 


Land Valuation Court. Palmerston North. 1951. December 13. 1952. 
April 29 ; May 16. Archer, J. 


Public Works — Claim for Compensation for “ damage done ” — Claim to be brought 
within Twelve Months after Execution of Works out of which Claim arose — Time 
running from Completion of One Portion of Total Work where Damage complained 
of caused by Such Portion — “ Thereon ” — Public Works Act, 1928, s. 45. 


Section 46 (2) is intended to make it clear that a claim arising out of one 
clearly defined portion of an undertaking cannot be indefinitely delayed pending 
the completion of the undertaking as a whole, and to provide that, where 
damage complained of is caused by one portion of a total work, the twelve- 
months’ limitation runs from the completion of that portion of the work. The 
latter part of the subsection covers the case where minor additions or adjust- 
ments are still required after the portion of the work which caused the damage 
has been substantially completed. In such a case, that portion of the work 
is deemed to be completed when anything further that may have to be don© 
“ thereon” to finish the same will have no effect either to increase or lessen 
the damage complained of, as the us© of the word “ thereon ” indicates that the 
only further work to which the phrase relates is work on that portion of the 
work which caused the damage ; and the fact that some other work may have 
been done (not on the portion of the work which caused the damage) to reduce 
or remedy the damage does not extend the statutory period within which a 
claim may be made. 

On an application of the foregoing interpretation of s. 46 (2) of the Public 
Works Act, 1928, to the facts of the present case, the Court held that the claim 
for compensation for the loss of land by erosion and for consequential damage 
to the claimant’s property as the alleged result of works undertaken by the 
defendant Board was out of time, and the Court had no jurisdiction to consider 
the claim. 

O'Brien v. Minister of Public Works ( (1910) 29 N.Z.L.II. 476) and 
Farrelly v. Pahiatua County Council ((1903) 22 N.Z.L.R. 683) 
applied. 

ACTION claiming compensation under the Public Works Act, 1928, 
for the loss of land by erosion and for consequential damage to the property 
of the claimant as the alleged result of works undertaken by the 
Manawatu-Oroua River Board on the Manawatu River in the vicinity 
of the claimant’s land. 


Public Works Act, 1928, s. 45. (1) 

No claim for compensation under this 
Act or any former Act relating to public 
works shall be made (in respect of any 
lands taken) after a period of five years 
after the date of the Proclamation 
taking the said lands, or (in respect of 
any damage done) after a period of 
twelve months after the execution of 
the works out of which such claim has 
arisen or may hereafter arise ; and all 
right and title to any compensation in 
respect of such lands or for damage 
arising out of the execution of such 


works, as the case may be, shall after 
such respective periods absolutely cease. 

(2) For the purposes of this section 
the term “ execution of the works” 
means the completion of the construct- 
ion of any portion of a work where such 
portion in itself (and without reference 
to any other part of the work) causes 
the damage ; and such portion of the 
work shall be deemed to be completed 
when anything further that may be re- 
quired to be done thereon to finish the 
same will have no effect either to in- 
crease or lessen the damage 


A claim in pursuance of s. 45 (1) of the Public Worlcs Act, 1928, not for 
“ lands taken”, but for “ damage done”, must be made within twelve months 
after the execution of the work out of which the claim has arisen, or within 
such extended period (up to a maximum of five years) as may have been 
allowed under s. 63 of the Statutes Amendment Act, 1939. 
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In the area concerned, the river was slow-flowing, and followed a 
winding course through low-lying country, which had originally been 
swamp, but was now valuable pasture land. The general direction of 
the river in this area was from north to south, but, before the works 
undertaken by the River Board, its course diverged first to the left and 5 
then to the right in two deep bends, giving the river the appearance of 
an S, but with its lobes reversed. The two bends were known respect- 
ively as Coley’s Bend and Barber’s Bend, by reference to the owners of 
adjoining land. Coley’s Bend was considerably deeper than Barber’s 
Bend, presumably on account of the land’s being lower on that side. 10 
The habit of the river was said to be to develop such bends and to extend 
them by erosion at the apex of the bend, with the possibility that the 
river might ultimately break out of the bend and find a new course. 
Coley’s Bend had long been recognized as a danger point, and the course 
of the river there had changed considerably from time to time. 15 

Barber’s Bend, which w^as immediately below' Coley’s Bend and 
formed the loAver lobe of the S, was less extensive than Coley’s Bend, 
and erosion at the apex of the bend had not been so rapid or appeared so 
potentially dangerous as in Coley’s Bend. There was, however, some 
degree of erosion in Barber’s Bend, and the danger of more serious erosion 20 
was always present. 

The River Board w^as set up to control the river and to obviate as far 
as possible the risk of damage from flooding and erosion. The necessity 
for action in the vicinity of Coley’s Bend was impressed on the Board in 
1929 by residents of the Makerua district whose property was endangered 25 
by the threatened break-out of the river at that point. It did not ajjpear 
that at this time any immediate danger was apprehended at Barber’s 
Bend. For the purpose, primarily, of protecting the Makerua, a scheme 
was prepared by a Mr. Hay for straightening the course of the river by 
eliminating both Coley’s Bend and Barber’s Bend. It was hoped thereby 30 
to provide a comparatively safe and “ non-erodable ” course for the 
river. The expert evidence indicated that the scheme was sound in 
conception, and that, if it had been effectively carried out, it might have 
been expected to achieve its objects. 

The further facts are sufficiently indicated in the judgment. 35 


0. I. McGregor, for the claimant. 
Yortt, for the respondent. 


Cur. adv. vult. 


The judgment of the Court w'as delivered by 

Archee, J. This claim relates to the " wmrks ” undertaken by the 40 
Board, and the Board’s principal defence is that the claim is out of time. 

It is therefore necessary for us to refer in some detail to the various oper- 
ations undertaken by the Board since 1929. Considerable viva voce 
evidence was given concerning these operations, and we have been able 
to peruse a file of relevant extracts from the minutes of the Board. We 45 
have also perused the evidence given before the Committee, and have 
had the benefit of a detailed and careful resume of the facts found by the 
Committee and set out in its decision. It will be seen from a comparison 
of the Committee’s decision with that of the Court that we have arrived 
at somewhat different conclusions as to essential facts and the proper 60 
interpretation to be placed upon them. We do not propose, however, 
to review the Committee’s findings in detail, but only to set out our view 
of the facts as we find them. 
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The first operations relevant to this claim were undertaken in 1930 
for the benefit of the Makerua district, which, for purposes of finance, was 
declared a separate rating area and rated accordingly. The w'ork done 
at that time was that recommended by Mr. Hay, and was intended to 
5 divert the river through two cuts, the first to eliminate Coley’s Bend 
(which we shall refer to as the No. 1 cut) and the second to eliminate 
Barber’s Bend (which wm shall refer to as the No. 2 cut). Some con- 
fusion is apparent in the minutes of the Board, as Mi-. Hay originally 
numbered the cuts in the reverse order, but in later years, and in the later 
10 minutes of the Board, the cuts have been described in the manner which 
we propose to adopt. The method of diverting the river recommended 
by Mr. Hay was that of digging small pilot channels along the line of the 
proposed cuts, in the hope that the river would scour the channels and 
make them its regular course. The work undertaken in 1930 w'^as limited 
15 to the construction of pilot channels for the tw-o proposed cuts. Unfortu- 

nately, the scheme failed, for the river continued in its old course and 
blocked up the new channels with silt. Betw'een 1931 and 1933, 
sporadic efforts were made to divert the river into the pilot channels, 
but these efforts were unsuccessful, and no further work was done on the 
20 diversion project until 1940. 

The Board’s minutes make no reference whatever to the project from 
1933 until 1938, when it was discussed at a conference of bodies interested 
in drainage and flood prevention. The next step was that the Board 
decided in 1940 “ to deepen the Taupunga Cut”. Although the minutes 
25 indicate some confusion in the numbering of the cuts, the weight of 
evidence supports the view that the work undertaken in 1940 related 
solely to what w^e now term the No. 1 cut. The work consisted of 
widening and deepening the pilot channel made in 1930 and removing a 
layer of clay which had prevented natural scouring. This work was 
30 completed in 1940, and water then commenced to flmv through the No. 1 
cut. Further widening and deepening w’’as done from time to time, and 
the river assisted by scouring the channel, until, by 1943, the main flow 
of the river wbs through the No. 1 cut, and Coley’s Bend was compar- 
atively free from water save in times of flood. In so far as the work was 
35 undertaken to protect the Makerua from a break-out through Coley’s 
Bend, it appears by 1944 to have attained complete success. 

During this period, the pilot channel for the No. 2 cut could still be 
traced, although substantially silted up, but nothing w’^as done wdth a view 
to opening the No. 2 cut or making it effective. It seems clear, however, 
40 that Mr. Barber had been consulted before the opening of the No. 1 cut, 
and had been assured that the No. 2 cut would be opened in due course 
for the protection of his property. In April, 1942, Mr. Barber requested 
the Board to proceed with this w'ork, but stiU nothing was done. In 
October, 1943, Mr. Barber again requested the opening of the No. 2 cut, 
46 and pointed out that the diversion of the river through the No. 1 cut 
was endangering his property by erosion at a point lower down than the 
original Barber’s Bend. It was then clear that the diversion had removed 

the danger of erosion in the original bend but had created a new area of 
erosion some chains low^er dowm the river. The apex of the original bend 
60 has now silted up and formed some 12 acres of “ accretion ” land adjoining 
the Barber property. As a result of Mr. Barber’s letter, the Board 
decided in 1943 to take steps to open the No. 2 cut, and a further letter 
from Mr. Barber’s solicitors elicited a reply from the Board that the 
matter was being attended to, A contract for this work was let in 
65 February, 1944, but the contractors were unsatisfactory, and the work 
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was still uncompleted in 1946, when it had to be taken over by the Board. 
Further work was done on the No. 2 cut from time to time, and att^pts 
were made by the use of groynes to divert the river into it. These 
efforts continued until 1948, but were in the main unsuccessful, though 
the out was kept open and carried a limited flow of water, bmce 1948, 5 

and as a result of the intervention of the Catchment Board, work on the 
No. 2 cut has been suspended or abandoned, and rock protection work has 
been adopted as an alternative for the protection of Mr. Barber s land, 
i In the meantime, the erosion complained of by the claimant in 1943 

•was continuing and assuming serious proportions. His solicitors wrote in lO 
July, 1946, alleging negligence on the part of the Board and notiiymg 
the Board that damages would be claimed. In October, 

Barber requested further action to make the No. 2 cut effective, and the 
1, Board replied acknowledging that further work would have to be done. 

; ' On March 12, 1950, the solicitors wrote making a claim for £2,835, des- 15 

, ' oribed as special damages for the negligent execution of the river diver- 

i: sion. The threatened action, however, was not commenced, but on 

' ' : August 15, 1950, a claim was made under the Public Works Act, 1928, 

for the sum of £5,730 in respect of lands injuriously affected by the 
diversion of the river. The claim was reduced before the Committee to 20 
^ £4,213, and the Committee awarded the claimant £1,234. 

^1|. From this award the Board appeals, both as to amount and on the 

ground that the claim was out of time. The claimant cross-appeals, 

; on the ground that the sum awarded was too low. The substantial 

issue, and the only one w'hich we have found it necessary to consider, is 26 
f;, that relating to the statutory limitations upon the time within which 

’ I’ claims for compensation under the Public Works Act, 1928, may be made. 

• The relevant provisions are found in s. 45 of the Act, which reads as 

follows : 

(1) Noclaimforcompen.sation under this Act or any former Act relating to public 30 
. works shall be made (in respect of any lands taken) after a period of five years after 

the date of the Proclamation talcing the said lands, or (in respect of any damage 
done) after a period of twelve months after the execution of the works out of which 
such claim has arisen or may hereafter arise ; and all right and title to any'compen- 
sation in respect of such lands or for damage arising out of the execution of such 36' 
hL works, as the case may be, shall after such respective periods absolutely cease, 

J (2) For the purposes of this section the term “ execution of the works ” means 

the completion of the construction of any portion of a woi'k where such portion in 
y.' itself (and without reference to any other part of the work) causes the damage ; 

Hi and such portion of the work shall be deemed to be completed when anything further 40 

that may be required to be done thereon to finish the same will have no effect either 
to increase or lessen the damage. 

Provision for an extension of the prescribed time is made by s. 63 
of the Statutes Amendment Act, 1939, which reads as follows : 

Tho period of twelve months after the execution of the works allowed by section 46 
forty-five of the principal Act for the making of any claim for compensation in 
respect of damage done may, on application made either before or after the expir- 
ation of that period, be extended by a Judge of tho Supreme Court, upon or subject 
to such conditions as he thinks fit, to such period, not exceeding five years from the 
execution of the works, as the Judge thinks fit. 50 

This being a claim, not for “ lands taken”, but for damage done”, 
it is clear that the claim must be made within twelve months after the 
execution of the works out of which the claim has arisen, or within such 
extended period (up to a maximum of five years) as may have been 
allowed under s. 63 of the Statutes Amendment Act, 1939. The claimant 55 
contends that the river diversion work undertaken by the Board was one 
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continuous undertaking, which is still unfiompleted, and that, in con- 
sequence, his claim was made in time. The Board, on the other hand, 
contends that the damage eomplained of was attributable solely to the 
work done on the No. 1 cut, and that the right to claim lapsed at the 
6 expiration of twelve months after the completion of that work. If the 
Board’s view be correct, it is now too late for the claimant to seek an 
extension of time under s. 63 of the Statutes Amendment Act, 1939, 
and no such extension has been applied for. The claimant contends 
that the work done on the No. 2 cut has kept his claim alive, so that, 
10 when his claim was made, the twelve-months’ period had not expired, if, 
indeed, it had commenced to run. 

Subsection 1 of s. 45 of the Public Works Act, 1928, was to be found 
in the same form in earlier Public Works Acts, hut subs. 2 of s. 45 was 
first enacted in 1910 as s. 13 of the Public Works Amendment Act, 1910. 
15 Subsection 2 defines more clearly the term “ execution of the works ”, 
which had been in issue in O'Brien v. Minister of Public Works ( (1910) 
29 N.Z.L.R. 476) and in O'Brien v. Chapman ( (1910) 29 N.Z.L.R. 1053). 
Those cases arose out of the building of a railway embankment which 
had caused damage by interference with the natural flow of streams on 
20 the claimant’s land. The claim was made more than twelve months 
after the completion of the embankment, but before the completion of 
the section of railway of w'hich it formed a part. 

In O'Brien v. Minister of Public Works { (1910) 29 N.Z.L.R. 476), 
Chapman, J., as President of a Compensation Court, said that the term 
25 “ execution of the works ” was to be construed in a popular sense {ibid.^ 
477). He found that everything that did and could contribute to the 
damage was completed (and so “ executed ”) when the embankment was 
completed {ibid,, 477), and he held, accordingly, that the claim was out 
of time. In later mandamus proceedings, the Court of Appeal took a 
30 different view : O'Brien v. Chapman ( (1910) 29 N.Z.L.R. 1053). It 
held that the section of railway which had been authorized by statute 
was in law one “ work It further held that the provision as to 
betterment found in s. 69 of the Public Works Act, 1908, could be given 
effect to only by reference to the completion of the section of railway as 
36 a whole. For these reasons, the claim was held to be in time, but subject 
to the comment by Cooper, J., that : “ The difference of opinion which 
“ has arisen in this case shows, however, in my opinion, the necessity for 
“ the Legislature defining in reasonably exact terms the meaning of the 
“ words ‘ execution of the works ’ ” {ibid., 1067). The enactment of the 
40 subsection which is now s. 45 (2) followed in the same year. 

Before this amendment, it had been held in the Supreme Court in 
Sullivan v. Mayor, &c., of Masterton ((1909) 28 N.Z.L.R. 921) that a 
claim arising out of the widening of a street must be made within twelve 
months of the taking of the land and the setting back of the fences (which 
45 was held to complete the widening of the street), and was not kept alive 
by work subsequently done on the formation of the street, although the 
whole work had in fact been continuous. It was further held that, as 
the question was one affecting its jurisdiction, the contrary decision of the 
Compensation Court was subject to review by the Supreme Court. 

50 In Farrelly v. Pahiatua County Ccmncil { (1903) 22 N.Z.L.R. 683), 
the Court of Appeal held, following Raleigh Corporation v. Williams 
([1893] A.C. 540), that a public body acting in good faith and within its 
statutory powers was not liable for damages at common law, and the only 
remedy of a person suffering damage was that provided by the Public 
66 Works Act, 1894, and was subject to the limitations imposed by that Act. 
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In this case, the work causing damage was the blocking of natural river 
channels without the deepening and widening of others so as to provide 
for flood waters. In that ease and in Mayor, &c., of Palmerston North v. 

Fitt ((1901) 20 N.Z.L.R. 396), judicial comment was made on the hardship 
which might arise from the limitation of claims to twelve months ; and, 5 
in Lyltle v. Hastings Borough ([1917] N.Z.L.R. 910), Edwards, J., made 
further reference to hardship in a case where damage alleged to result 
from certain drainage works had not occurred until more than twelve 
months after the completion of the works. 

It is clear from these decisions that, even before the Public Works 10 
Amendment Act, 1910, the twelve-monthly limitation had been strictly 
applied as being a matter affecting the jurisdiction of a Compensation 
Court, and that neither hardshi]5 nor negligence could justify any relax- 
ation of the strict application of tlie statutory limitation. 

The Public Works Amendment Act, 1910, rendered the position of 16 
claimants even more onerous by making it clear that in appropriate cases 
the twelve-months’ limitation may run from the completion of one portion 
of a more comprehensive work. The amendment appears to be intended 
to reinstate the view taken by Gha.'pman, J., in O' Bricn v. Minister of 
Public Worhs ( (1910) 29 N.Z.L.R. 476) and to negative the wider inter- 20 
pretation adopted in O'Brien v. Chapman ( (1910) 29 N.Z.L.R, 1053). 

The judicial dicta on hardship bore no fruit until the kStatutes Amendment 
Act, 1939, gave to Supreme Court Judges a limited power to extend the 
period within which claims must be made. That provision cannot avail 
the claimant in this case. 25 

Section 45 (2) of the Public Works Act, 1928, does not appear to have 
been the subject of judicial interpretation, but we think its meaning is 
reasonably clear. Its intention is to provide that, Avhere the damage 
complained of is caused by one portion alone of a total work, the twelve- 
months’ limitation shall run from the completion of the portion of the 30 
work. The final phrase of the subsection covers the case where minor 
additions or adjustments are still required after the portion of the work 
which caused the damage has been substantially completed. In such 
a case, that portion of the work is deemed to be completed when anything 
further that maj’' have to be done “ thereon ” to finish the same will have 36 
no effect either to increase or to lessen the damage complained of. The 
word “ thereon ” is of significance, as indicating that the only further 
work to which the phrase relates is work on that portion of the work 
which caused the damage. It follows that the fact that some other 
work may liave been done (not on the portion of the work which caused the 40 
damage) to reduce or remedy the damage does not extend the statutory 
period within which a claim may be made. 

The outline already given of the history of the works undertaken by the 
respondent Board in the vicinity of Coley’s Bend and Barber’s Bend 
will be sufficient to indicate the factual basis for the conflicting views 45 
advanced by the claimant, on the one hjind, and the Board, on the other, 
as to the time of completion of the works on which this claim depends. 

It is not disputed that the original scheme envisaged by Mr. Hay in 
1930, and then referred to in the Board’s minutes as “ Job 10 ”, was for a 
diversion of the river to eliminate both Bends and involving both the 50 
No, 1 cut and the No. 2 cut. The claimant’s case rests on the contention 
that the Board has been engaged from 1930 to the present time on a single 
and indivisible undertaking for the diversion of the river. This view was 
accepted by the Committee, and its findings are set out in its decision 
as follows ; ’ 55 
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i"*- that, the putting through of the Wo cuts wa« 

rSrf?d armk.'"‘ complete divereionaiy scheme,. Ld hm all along been. 


In it later paragraph, the decision says : 


« n f IS of opmion that in fact the work mKlertakcn bv t}»e Board 

Utable'^^nt I work and the damage sustained by the ciairmmt is Sirib- 

uUble, not to any one portion ol it, but to ttie combined effect of the W o cuts one 
. We think in the present case t^^ 
to the (Jamiaafc s land was caused by the opening of the No. 1 cut ioint.Ur 
** * wi™ ProP®% open and keep open the No. 2 iut, the efficient 

_ oikmg of which was an integral feature of tlie scheme comprised in Job 10 It 

c Iit.uu that It will 1)6 finally abandoned. Both the respondent Boartl’s engineer 
and c-l.aa-man desire that it should be completed, and, in any event wS“Ss 
Conmuttee has to consider is rvhethor in fact it has been completed, aS ’ 1 ^ 0 tl at 

::m;ietiorfj u^rwort^^ i^'i^ 

Thv review (if the evidence set out in the decision makes clear that the 
t omi.un(‘.‘ was of opinion tiiat the - one whole and indivisible work ” 
-li V as the original ' Hay scheme'’, and that the Board has been committed 
*0 if-iat i^chome anci engageri on its execution from IBUO to the present 
time. Ihe Committee's finding appears to be founded on the frank 
m*know!edgment of the Board’s engineer and of its chairman that the 
scheme ' was in theory sound, and a scheme which they would 
S Umi Iikeo and tv-ou Id still like, to see carried to a successful conclusion, 
thougli \vork on the No. 2 cut has now apparently been abandoned. In 
lamiess to the engineer and to the chairman of the Board, however, it 
.should be pointed out that they both at the same time dissented from the 
f,'“gSestion that the Board had been committed continuously to the 
i) May scheme Ihe-y claimed, on the contrary, that the work recom- 
/■ carried out between 1930 and 1933 

m. A X, to achieve its purpose, and that the work commenced in 
1^40 on the No. 1 cut was a separate undertaking. They claimed also 
that the work oiithe No. 2 cut between 1944 and 1943 was again a separate 
5 project, tor the prevention of further damage lower down the river. 

The Court is concerned with two related but slightly different issues, 
but m each case we are of opinion that the issue relates, not to the con- 
tinuity of a ‘ scheme as such, but to continuitv of the “ works ” mider- 
taken by the Board and alleged to have caused the damage. The issues 
J as VTO see them are, first, whether the various operations carried out by 
the Board in this area have constituted a single work or several seiiarate 

works and, secondly, whether what was done to open the No. 1 cut 

even if not a se|>arate work — was a separate jiortioii of the whole under- 
^ taking witmn the meaning of subs. 2 of s. 45. With great respect to the. 

> views so carefully elaborated by the Chairman of the Committee, we have 
come to a different conclusion on these matters. The scheme of river 
diversion lecomniended by Mr. Hay in 1929 appears to have been gemeraily 
accepted _as sound in principle, but we think that the Committee mis- 
direcU'd itself by treating admissions as to the soundness of the scheme 
} m principle as equivalent to admissions that the various works from time 
to time undertaken by the Board have comprised a single and an indivisible 
undertaking. Whether these works comprised a single undertaking or 
D undertakings is to be gathered rather from the conduct 

of the Board than from the opinions of witnesses. We think it is clear 
. that the whole work recommended by Mr. Hay was in fact undertaken and 
completed in or shortly after 1930. However sound his scheme in 
principle, Mr. Hay’s reliance on pilot channels was found to be a failure. 
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I’liere is no ovidenee that the Board took any further action, or deemed 
itseli' to be committed to any further action, between 1938 and 1939. 
There* is, however, the positive evidence of the chairman of the Board 
and of its engineer to the contrary. It is agreed that the work commenced 

on tin* No. 1 cut in 1940, like that undertaken ten years earlier, was done 5 
for the protect! ion of the Makerua, but there is nothing improbable in the 
Board’s claim tliat it treated the work done in 1940 as an entirely new 
project, Th(‘ uork on the No. 1 cut -was successful in removing the 
daf]ger to the Makerua, and it is now clear that the opening of the No. 2 
cut was not necessary for that purpose. Work oit the No. 2 cut was not 10' 
commenced until February, 1944, and the only evidence that the Board 
intenfled in 1940 to go on with the No. 2 cut is the statement by Mr. 
Barber that he* was then promised that both cuts would be proceeded 
w'-ith. Having regard to the subsequent conduct of the parties, we 
thinle that wliat transpired was that the Board appreciated that it might 15 
be advisable at a later date to open the No. 2 cut for the protection of 
Mr. Barber’s property, and agreed that this would, if necessary, be done. 

This i.s not inconsistent with the claim that all the Board undertook in 
1940 was the work on the No. 1 cut, and that the work subsequently done 
on the No. 2 cut was a separate undertaking. 20 

The evidence of Mr. Farquhar, the River Board’s engineer, impressed 
us as given with frankness and sincerity, and appears to have been so 
accepted by the Committee. Mr. Farquhar said in evidence before' the 
Committee : 

I was first interested in the Taujjunga scheme in 1939. I then investigated 25 
tiie pos.siljility of developing the No. 1 cut. In 1940 I suggested a contract be let 
to out a gully through the clay at the entrance to No, 1 cut . , . No. 2 was 

not being considered. Bp to 1940 both cuts had been abandoned ... In 
July, 1943, I reported orosion at Barber’s estate downstream from the bend, and 
recommended the No. 2 cut be reoi)oned. I regarded them as separate Jobs, 30^ 

In his evidence before the Court, Mr. Farquhar said ; 

Between 1930/31 and 1939 I had no knowledge of anything done on the No, 1 
cut. Up to that time, from 1935 to 1939 we regarded the whole -work as a failure. 

In 1939 a drag-line machine became available, and I submitted to the Board that 
this machine would cut a gullet through the clay blanket and in all probability 35 
make the No. 1 cut develop. When developing the No. 1 cut, I did not have No. 2 
in mmd. At that time. No. 2 cut was completely silted at the entrance and 76 
per cent, silted at the outlet. The gullet for No. 1 was put in in 1940. It steadily 
developed, with assistance, and in 1944 was taking the whole river flow. I made a 
report to the Board in September, 1943, that erosion was taking place on Barber’s 40 
estate downstream. I recommended the No. 2 cut be opened. My recommen- 
dation to open No. 2 cut was the result of the necessity of minimizing erosion occur- 
ring. 1 regarded the two jobs as entirely separate. 

Similar evidence was given by the chairman of the Board, and we see no 
reason why it should not be accepted. 45 

If this evidence is taken at its face value, the work tlone since 1930 
has comprised, not one undertaking, but thi-ee undertakings — namely, 

(i) in 1930, the original Hay scheme, wiiich was substantially a failure ; 

(ii) in 1940, th<*i opening of the No. 1 cut, to eliminate Coley’s Bend ; 
and {iii} in 1944, the attempt to open the No. 2 cut to reduce or eliminate 50 
erosion downstream. It is clear that the Board had not the financial 
resources to commit itself to all these w'orks as one undertaking, and each 
stage of the work was dependent upon the Board’s being able to .make 
suitable financial arrangements. For the purpose of the 1930 work, 

it had to rate a special area, and in 1940 it had to secure a Government 55 
grant before the work on the No. 1 cut could proceed. The work on the 
No. 2 cut in 1944 required similar but separate financial arrangements. 
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While it is triHi that all these works were related, and may loosely be 
said to be successive operations in accordance with the original “ Hay 
“ scheme ”, the actual works were individually conceived and financed, 
and were widely separated in point of time. 

5 If, however, this view be not accepted, we think the work done on the 
Ho. 1 cut must be held to be a separate portion of the undertaking as a 
whole. It was undertaken after several years of inactivity, and as the 
result of an immediate threat to the Makerua, and in response to urgent 
representations from the re.sidents, who w^ere concerned only with tlie 

10 danger from Coley’s Bend. It was dependent on Government assistance 
and on the approval of the then Minister of Works. There is no evidence 
that the work then planned and approved included any work or expen- 
diture on the Ho. 2 cut. No work w^as, in fact, done on that cut for 
nearly four years thereafter. 

15 The claim having been lodged on August 15, 1950, it is clear, having 
regard to the authorities quoted, that it is incumbent on the claimant 
to establish that the execution of the relevant -works was completed no 
earlier than August 15, 1949. Our findings on the facts in relation to 
that crucial date are as follows : 

20 1 . The work on the No. 1 cut was successfully completed by the year 

1944, and there is no evidence of any work’s being done thereon since 
that year. 

2. The last work carried out on the No. 2 cut was in 1948, and# 
although the Board had further work under consideration during 1949 j 

26 no work was actually done on the No. 2 cut after August 15, 1949. 

3. The only work carried out after August 15, 1949, was the dumping 
of stone on the fiver frontage of the Barber property, as a protection 
against further erosion. 

It is proper to mention at this stage that several plans and a number 

,30 of photographs were put in to show the state of the river at various stages 
of the work, CouiivSel for the claimant suggests that these photographs 
Justify our fixing a date later than 1944 for the completion of the work 
on the No. 1 cut. While the plans and photographs are of considerable 
assistance to us in conjunction with viva voce evidence, however, we cannot 

36 properly draw conclusions from them which are unsupported by evidence, 
or contrary to the weight of evidence. Unless adequately explained in 
evidence, photographs may readily be misinterpreted, but, by and large, 
we think the photographs in this case confirm the evidence of the wit- 
nesses for the respondent Board. 

40 It remains necessary for us to consider one more question of fact ; 
What was the work which caused the damage complained of ? The 
damage is situated a little below Barber’s Bend at. a point where, before 
the No. 1 cut, there had been no erosion but a tendencj’’ to accretion. 
Mr. J. W. Barber, a son of the claimant, said in evidence : 

45 The estate property was free from erosion nntil the time the No. 1 cut started 
bo become the river. Since then, there has been continual erosion on the whole 
face, going on since the out became the river, 

Mr. W. E. Barber said : “ When the No. 1 out developed, erosion 
“ commenced on my property.” Mr. Barber’s first complaint to the 

60 Board in October, 1943, was concerning “ the effect of the Taupunga 
“ Cut ” and his concern at ‘‘the damage that has taken place over the last 
“ three months, due mainly to the added volume of water which is 
“ pouring through the cut The letter from his solicitors in November, 
1943, contains the statement : 
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Tli<i effect is tiiut the water flowing through the cut rebouiuiiS from the left 
hank of the river on to our client’s land and has caused and is causing serious 
erosion. 

Thf ^ plans and ])hot<igrM])iiH eonfirm tliat this ero.sion coniiiionccd when 
the No. ! out bocanio effective, and continued progressively thcj-eaftyr. 
We find no evidence tluit the ineffective operation.s on the “ Hay scheme 
from 19.10 to lO.'i;} were in any d(‘gree res])onsibl{^ foi- tlui damage oorn- 
plaiiu'cl of, or that the work sulvsequently done on the No. 2 imt was in 
any res|)ect a “ cause ” of the daiuago, or of any ol it. The claimants 
I'epeated urging of the Board to ojion the No. 2 cut was direedfid, not to 
the riunoval of a cause, but to the provision of a r(mu'(ly for dajuage 
acknowledged lo he due to the diversion of the river through tlu' No. 1 
cut. 

Having regard to these facts, on whicii there was little dispute, vi'c are 
unable to agi‘(‘e with the Committee that tiie damage vas caaised by tlie 
joint effeids of the No. 1 cut and No. 2 cut. or, as it is put, by the 
0 })eriing of the No. I out jointly with the failure of the Board properly 
“ to o[>en and keep open the No. 2 cut.” We think, on the contrary, 
that the whole ol the damagx' is attributable to the di\'tM'sion of the river 
through the No. 1 cut. If this be so, the claim is out of tisne. 

Even if the woik flone on the No. 2 cut could properly be taken into 
aecount, how’cver, tlie (dairu would still bt* out of time, for the last work 
shown in evidence to iiave been done on that cut was in ilHS, unless it 
could }>roper]y bo held that the twelve-uumths' jxa’iod had not yet com- 
meneed to run, for the reason tliat the No, 2 ctit had never been co.m- 
pletod. Such a loose interpi’ctation of s. 45 would render the ])roteetion 
intended to be affoidtal t(j [)ubiie bodies entirely ineffectual. We think 
that s. 45 (2) is inttmcled to make it quite clear that a claim arising out 
of otic e]early-d(*nued puidioji of an undertaking cannot be indefinitely 
delayed pending tine eom[)lnlion of the undertaking as a vhole. The 
terms of the sub.secdion rlo ]ini pei-mit the construction tliat such a claim 
is kept alive by tlu' respondent’s undertaking sepai-ute remedial works 
at the behest of the elainiant. 

We are accordingly of opinion that the claim is out of time, and, as 
the matter is one affecting the jurisdiction of the Court, we cannot be 
influenced by (considerations of equity or hardship. It is therefore 
unnecc-.s.sary for us to consid(‘r the quantum of damage. It is not dis- 
puted that the claimant has suffered damage, but it is fair to point out 
that his property has aiway.s been lialile to grave risks from flooding and 
ero,sion, that the Board has alrea,dy spent many thousands of pounds 
in part at least for the ju-otection of the Barber E.state, and that the 
claimant will probably luceive substantial benefils from ai;ereti(»n.s to his 
land as a result of the silting up of Barber's Bend. 

The appeal by the Board is aecoi-dingly allowed, and tlm award of 
compensation by the Commithai vacated, 'riie eross-apjieai by the 
claimant is in consequence dismissed. No costs will be allowed. 


20 ' 


3b)' 


Appeal allowed. 

vSolieitors for the claimant: AIcGregor and iWc Bride (Paimersion 
North). 

Solicitors for the respondent : Oram, and Yortt (Palmerston North). 
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[m THE SUPREME COURT.] 

AUCKLAMI) TRANSPORT BOARD 'O. NUNES AND 
OTHERS. 

Supreme Court. Auckland. 1952. March 19 ; April 3. Fair,!. 

Tramways — Appeal Board — Jurisdiction — ■ Appeal front dismissal ” — Scope of 

JuTisdictimi — “ 'Dismissals ” — Tramways Amendment Act, 1910, s. 6 {2). 

Thfi moaaing of the word dismissal ” in the context in which it appears 
in s. fi (2) of the Tramways Amenchnent Act, 1910, is not confined to wrongful 
dinmiriSH Is ; i 1 le word is there used in thcs sense of either a peremptory or arbitrary 
dismissal or a dismi.ssal aftf;r <lne notice or payment nndcu- the term.s of the con- 
tract f»f cnployment. 

Hoaldaud Anc./dund ISlectric Tramway Co., Ltd. ([191 SJ N.Z.L.R. 
S:24) anf! Konski v. Peei ([1915] 1 Ch. 530) referred to. 

iJiitth; V. Saunders ([1950] 2 All E.R. 193) mentioned. 

Tims, in the present case, in view of the allegation that the dismissal was 
founded upon the alleged riiiseonduct of the emploj-ee, the fact that he was given 
a %vcek‘s pay would not pi’ovent his dismiBsal’s being in the nature of a punish- 
menr infiifstcd on him for wrongdoing ; and the Appeal Board had Jurisdiction 
to hear and determine his appeal fi-om such dismissal. 

APPLICATION for a writ of prohibition to prohibit a Tramways Appeal 
Board at Auckland from exercising any further jurisdiction in the appeal 
of one Nunes, wlio w'as named i ri these proceedings as the second defendant. 
Beton* August 2, 1051, Nunes w^as employed by the Auckland Trans- 
5 port Bo<ird as a bus (jperator On that date, his employment was termin- 
; ated, and he was givtui om* week’s pay in lieu of notice. On August 31, he 

gave notice of appeal under s 6 of the Tramways Amendment Act, 1910, 
against his dismissal, fiileging that it was stated by the Superintendent of 
buses and trolloy-buseB that, upon his record, he considered he was not a 
10 satisfactory bus opera toi- . and he was dismissed ’"as being unsatisfactory”. 
He alleged he w'as dismissi'd \\ ithont any sufficient or just cause, and that 
he was not giulty ot mther of the offence.s w ith which he wtis charged on 
August 2, 01 ' of any breach of duty ; that evidence was admitted which 
sliould not Inive been admitted ; and that offences were alleged against 
15 him of w'hich he iiad not been given any notice. He claimed that his 
ilismissal was, in tacd, in respect of these alleged offences, either alone or 
in eonjnnetion with the two with whicdi lu* was charged on August 2, and 
that, in any <‘a.st‘, the punishment of dismissal w'as excessive. This 
notict* <d apj)eal was verified by a statutory declaration in accordance with 
~0 the ilegnlations providing for ajipeal under s. ti. 

I Before the appeal Avas hesard, counsel for the present plaintiff and for 

Nunes desired that the Appeal Board should determine a preliminary 

point as to its j urisdiction, in order to enable either part^^ if they thought 

' i it desirable, to contest the validitv of such determination in the Supreme 

':v ^ , 25 Court. 

The following facts were admitted and agreed, but without prejudice 
to tlie right of either party to lead evidence of any fact at the hearing 
“ of the appeal on its merits ” ; 

(«) That tlie ap|)ellant Harry Nunes was employed by the respondent 
30 Board from January 25, 1950, to April 17, 1950, as a conductor, and 
thereafter until August 2, 1951, as a bus operator. 
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(6) That the appellant was at all material times a member of the New 
Zealand Tramways and Public Passenger Transport Authorities’ Employ- 
ees’ Industrial Union of Workers. 

(c) That at all material times that Union and the respondent were 
parties to the New Zealand Tramways Authorities Employees’ Award. 5 

(d) That on August 2, 1951, the appellant’s employment with the 
respondent was terminated, and he was paid one week’s pay in lien of 
notice. 

(e) That the appellant in due time and in proper form filed and served 

a notice of appeal to the Auckland Tramways District Appeal Board 10 
against such termination of his employment. 

The preliminary point for determination was said to be “ whether the 
‘‘ Auckland Tramways District Appeal Board has jurisdiction to hear and 
determine the appeal so filed and served by the appellant.” 

The question of juiisdiction was argued before the Tramways Appeal 16 
Board on September 14, 1951, and on November 26, 1951, a judgment was 
given in which the Board held, for reasons which it set out at length in 
wi’iting, that it had jurisdiction to hear such appeal : In re. Nunes's 
Appeal, (1952) 7 M.G.D, 428. 

present proceedings were an application to this Court to prohibit 20 
the Board (herein named as the first defendants) from exercising any 
further jurisdiction in the appeal. 


B. C. Haggitt, for the plaintiff. 

Haigh and Beattie, for the second defendant. 


Cur. adv. vuU. 


FAm, J Section 6 of the Tramways Amendment Act, 1910, so far as 

It is relevant, provides as follows : 

o?r j'ozr “5 “ 

nLl ? f regard Shall be had to any award or industrial agreemS in 

1908,relatingtotramway 

+n Board shall in the ease of every appeal be reported 35 

Upon the hearing of this application, Mr. Haggitt, on behalf of the 
Boaid, argued that the word ‘‘dismissal” in subs. 2 ndorre.] onlv to 
summary dismissal for wrongdoing in breach of duty, &e. ]-]« s;ibmAted 40 

tw “ "’“f ® fl*!” ™ or a week's paj in lieu „£ notice, 

ttec liad been a lawful termination of employment, and that the word 
dismissal was not apt in this context to cover such a termination 
SLSts V n® *>y reference to various authorities and 

o^e the words “ termination of employment” to 46 

“raot“S^loyl^e““‘ 

Sjrther ^p^rted his submission by reference to the speoifio 

Sac- _ 
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The opening wc*rtl.t4 of s. ioi provide as follows ; 

For ali tlio purposort of tliiK Part of this Act a teacher shall bo deemed to be 
diamisKsd in any case where his engagement is deteimmed by notice from the Board 
or wiicre liis M-lary rcdiififid by the Board. 

5 Bu t i t n !.i|;nc!rs t hut the question which the Court has to consider is the 
nicauiiig of tlie word dismissal ” in the context in which it is found in 
the Train ways Amendment Act, 1910. Comparisons with use of language 
dealing with othei' occupations in very different circumstances and legislat- 
ive enactments in a different sphere of emplojonent cannot, I think, be 
10 considered as a safe guide to w^at is the meaning intended by similar 
language used in an entirely different sphere of employment. That is, in 
effect, what Cooper, J., says about this aspect in Rocldand v. Auckland 
Electric Tramway Co., Ltd. ([1918] N.Z.L.R. 824, 827). 

It would appear safer to follow the ordinary rule of construction by 
IS first considering whether the words of the subsection in their ordinary 
meaning have a plain meaning, apart altogether from authority and 
comparison. 

Mr. Haggitt further submitted that the wmrd “ dismissal ” had a plain 
and unambiguous meaning, and that the Court was bound to act on that 
20 meaning, which was in the sense for which he contended. But, as is said 
in Maxwell on The Interpretation of Statutes, 9th Ed. 20 ; 

Language is rarely so free from ambiguity as to be incapable of being used in 
more than one sense, and to adhere rigidly to its literal and primary meaning in ali 
cases would be to miss its real meaning in many. 

20 The principles of construction to be applied in this ease are, I think, 
those cited by Mr. Beattie from 31 Halsbury’s Laws of England, 2nd Ed. 
506, 607, para. 658 : 

Judicial interpretation should be dbected to avoiding consequences W’hich are 
inconvenient and xinjust, if this can be done without violence to the spirit or the 
30 language of a statute. If the language is ambiguous and admits of two views, 
that view must not be adopted which leads to manifest public mischief, or incon- 
venience, or to injustice ... In advancement of a remedial statute everything 
is to be done that can bo done consistently with a. proper construction of it, even 
though it may bo neoe.ssary to extend enacting words beyond their natural import 
36' and effect. 

In my view, the usual meaning of ” dismissal ” i.s not confined, as 
Ml’. Haggitt contended, to a wrongful di.smi.ssal. The English word is 
derived from the two Latin words which originally meant “ to send awajBh 
The word i.s frequently used to cover dispensing with the services of a 
40 servant by a lawful notice putting an end to his employment. It is used 
in this sense by Nemlle, J., in Konshi v. Feet ([1915] 1 Ch. 530), where he 
says : ‘ ‘ first of all with regard to the question of the dismissal of Miss Beet 
from Mr. Konski’s employment. She was engaged under a weekly 
‘‘ agreement at a w{!ekly salary, and on the occasion in question Mr. 
46 konski gave her a week’s salary and more, but I think that is immaterial ; 
" he {>aid her for the w’eek which was due and gave her another week’s 
“ salary for the forthcoming week, and told her that he did not wish her 
“ to return to his place of business . . . In my opinion he had dis- 

“ charged the obligation whicli he had undertaken under hts agreement by 
f 50 paying her the salary w’hich he agreed to pay, and if he chose to pay her 
“ her salary and dispense with her service,? at the same time he was 
“ entitled to do so ” [ibid., 537, 538). 

It is used in the same sense by Cooper, J., in Rockland v, Auckland 
Electric Tramway Co., Ltd. ([1918] N.Z.L.R. 824), where it appears from 
55 the argument of counsel for the tramway company that the appellant, as 
reported in the New Zealand Law Reports, and from the fuller report in 
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(1918] G.L.R. 636, was offered three weeks’ pay in lieu of notice of the 
termination of his employment. 

The same conclusion is reached if the ordinary meaning of the word 
is ascertained from a standard dictionary. According to Webster, “ to 
“ dismiss ” is to “ send or remove from office, service or employment ; 

“ discharge.” 

It would appear, therefore, that the word “ dismissal ” may be used in 
the sense of either a peremi^tory or arbitrary dismissal or a dismissal after 
due notice or payment under the terms of the contract of employment. 

It is possible to conceive the Legislature giving an appeal only against ] 
dismissal which was, in fact and in truth, based upon misconduct or un- 
suitability. But, if such appeal were given only in such cases, it would 
be expected that the Appeal Board would have the right to determine 
whether or not the real reason for the dismissal was an allegation of 
misconduct or incapacity, or whether it was due to economic or other ] 
similar grounds not personal to the appellant. Otherwise, the right of 
appeal could largely be rendered nugatory by the employer’s declining to 
state the reason for the dismissal and claiming to exercise a contractual 
right of dismissal. But it appears that in the present case this direct 
issue does not arise, because, according to the claim of the appellant, his 2 
dismissal was expressly stated to have been based on his misconduct. 
That allegation not being denied — at least, so far as the records before 
this Court show— by the plaintiff, it must, for the purpose of these pro- 
ceedings, be assumed to be capable of proof. 

Apart from considerations that I shall later advert to, it appears to 2 
me that the word “ dismissal ” prima facie has the wider meaning if it 
18 considered only as a pure question of construction dependent on the 
language used in the subsection itself, for the subsection gives appeals on 
the ground of promotion’s being unreasonably withheld. The right to 
promote and choose who shall be promoted is at common law the absolute 3i 
and unfettered right of the employer, but here that absolute right is 
abrogated and the right to promotion is made a subject of appeal The 
award pverning the industry in cl. 25 (a) to (c) seems to give instances of 
appointments that may be regarded as minor promotions, and gives an 
appeal m respect of them. This is not a right of appeal against punish- 3; 
ments ; it is restriction upon the employer’s right to choose arbitrarily 
the men it considers most suitable for promotion, and is perhaps the most 
striking example of the subsection’s wide scope and overriding of the com- 
inon-faw rights of an employer. As there is an interference with that part 
ot the employer’s previously existing legal rights, there seems no strong 4( 
presumption against interference with another term of the contract sucJi 
as the power of dismissal on notice. 

This seems in accordance with the view taken by Cooper J in 
EocMand’s case ([1918] N.Z.L.R. 824), where it is stated : “ The provisions 

® to an employee of a tramway company the 4/ 

,, J]ght to appeal to the statutory Board against his dismissal, disratintr 
tine.s, or other punishment were passed for the benefit and protection S 
J. oof indicated by the last words of the sec- 

tion {M., 828). Later, he says ; “ I think the intention of the 
^ Legislature was to give to the employees of a tramway company or of 
o J™rity some measure of security of tenure in their employment pro- 
tecting them from an improper determination of their employment bv 
tte company or authority employing them ” {ibid., 830). 

-these consideratiom by themselves might leave the matter still open 
to some doubt, but, when it is submitted that giving a week’s notice or 55 
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pay ii) lion thoi-c^of, would prevent any employee from exercising tbe riglit 
of aprteiil, even ^vhere it %vas plain that his dismissal was aotually leased 
upon ciuito unfoiiudefl allegations of misconduct, such a construction 
seems to me to bo i ti admissible. As the Board has put it in its Judgtneni., 
5 such an interpretation would render the right of appeal, and the benefits 
referred to in RocMand's case, practically nugatory, for the authority con- 
cerned would no doubt prefer in all except, perhaps, flagrant cases to 
avoid controversy by giving a week’s notice or wages rather than to make 
the dismissal on grounds of misconduct. It was argued that this would 
10 be a misuse of their powers by the authorities concerned. But, if they 
have a legal right to dismiss without challenge by such a course, then to 
exercise their legal right is not a misuse of authority. Indeed, it might 
well be argued that they w^ere bound to take this course, and w’ould be 
failing in their duty if they did not do so. Comparison may be made 
15 with the decision in Brittle v. Saunders {[1950] 2 All E.R. 193), where it was 
held that trustees have an overriding duty to obtain the best price for 
trust property, even if this requires them to commit what an individual 
might regard as a breach of honourable commercial practice. 

In the present case, in view of the allegation that the dismissal was 
20 founded upon the misconduct of the employee in his employment, the fact 
that he was given a week’s pay would not prevent his dismissal from being 
in the nature of a punishment inflicted on him for wTongdoing. This 
consideration reinforces that referred to in the last paragraph as providing 
a clear instance of w'here the purpose and intention of the subsection 
25 would be defeated if a complaint about an unjust dismissal were debarred 
from appeal as the result of payment of a week’s wages. In many oases, 
the worker has made arrangements relying upon the continuance of his 
employment, and his dismissal may inflict on him much more inconvenience 
and loss than a week’s wages would compensate for, as it did, for example, 
30 in Rockland's case. 

For these reasons, which are substantially the same as those given by 
the Board, I think that in the present case the plaintiff has failed to show 
that the Appeal Board is without jurisdiction. I think it has jurisdiction, 
and the application must be refused. 

35 I do not think it either necessary or advisable to decide the general 
question as to what would be the position in a different case, where an 
employee’s services are determined owing to economic conditions com- 
pletely and entirely irrespective of any fault or incapacity on his part. 
It may be that there is an a,ppeal even in such a case, for the subsection 
40 may extend to give the employees a right of appeal against the selection 
of surplus staff when it has to be reduced. 

The defendant Nunes is entitled to costs, which are fixed at £26 5s. and 
disbursements. 

Application refused. 

45 Solicitors for the plaintiff : Bari, Kent, Massey, Palmer, and Haggitt 
(Auckland). 

Solicitor for the second defendant : P. H. Haigh (Auckland). 


JONES V. HOBBS. 

Supreme Court. Palmerston North. 1952. May 21 ; August. 27. 
Hutchison, J. 

Transport — Offences — -Failure to give way at Intersection — Junction of Driveway lo 
Sanatorium with Main Boad an “ Intersection'"-—'''' Boad" — "Intersection " — 
Transport Act, 1949, as. 2, 40, 58, 59, 169 (3) — Traffic Regulations, 1936 (Serial 
No. 1938186), Reg. 14 (6). 
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The appellant was driving a small truck from the driveway, or road, leading 
to MUl Road from the Otaki Sanatorium (an institution under the Hospitals and 
Gharitabla Institutions Act, 1926, and controlled jointly by two Hospital 
Boards). As he came on to Mill Road, he collided with a taxi driven on that 
road and approaching from his right. Mill Road had on it a strip of bitumen 
19 ft. wide ; on the side next to the Sanatorium gi'ounds, there was a strip of 
gravel, and then an unformed gi’ass strip. There was no gate at the Sana- 
torium entrance. From the Sanatorium entrance to the gravel of Mill Road 
there was a piece of formed road across what would otherwdse be a grass verge. 
The land over wdiich the dri%mway led from the entrance gateway to the Sana- 
torium buildings was land belonging to the institution. The Justices found 
as a fact that the read leading to the Sanatorium -was a road to which the 
public had access and which was in general use for vehicular traffic. 

The appellant was convicted of the offence of failing to give way at an 
intersection to anotlier motor-vehicle approaching from his right. On the 
appeal, the point of law in issue was whether the jimction of the Sanatorium 
road, or di-iveway, with Mill Road was an inter.section for the purposes of 
Reg. 14 (C) of the Traffic Regulations, 1936. 

Held, 1. That the road leading to the Sanatorium, to which the public 
had access and which was in general use by vehicular traffic, -was wdthin tlie 
meaning of the definition of the term “ road ” in Reg. 2 of the Traffic Regu- 
lations, 1936, which, by virtue of s, 169 (3) of the Transport Act, 1949, is intra 
vires that statute. 

2. That, under the provisions of the Transport Act, 1949, and the Traffic 
Regulations, 1936, the Junction of the Otaki Sanatorium driveway wdth Mill 
Road was an “ intersection ” within the meaning of Reg. 14 (6) of those 
Regulations. 

Wallace v. Muir ([1933] N.Z.L.R. 131) distinguished. 

3. That, since the “ lateral boundar.y-lin6S ” referred to in the definition 
of “ intensection ” in Reg. 2 of the Traffic Regulations, 1936, are the normal 
lateral boundary-lines of each of two roadways for a reasonable distance back 
from where they join, the jimction with the usable portion of a road of the 
few feet of roadway crossing the grass verge from a gateway does not form an 
“ intersection ” within the meaning of the definition. 

Lee V, Madge and Cole ([1943] N.Z.L.R. 569) applied. 

APPEAL on point of law from the conviction of the appellant by 
Justices of the Peace at Otaki on an information under Reg. 14 (6) of 
the Traffic Regulations, 1936, which requires the driver of a motor- 
vehicle to give way at an intersection, in certain circumstances, to 
another motor-vehicle approaching from his right. 5 

The appellant was driving a small truck from the driveway, or road, 
leading from the Otaki Sanatorium to Mill Road. As he came on to 
Mill Road, he came into collision with a taxi driven on that road and 
approaching from his right. Mill Road had on it a strip of bitumen 
19 ft. wide ; on the side next to the Sanatorium grounds, there was a 10 
strip of gravel, and then an unformed grass strip. There was no gate 
at the Sanatorium entrance. From the Sanatorium entrance to the 
gravel of Mill Road there was a piece of formed road across what would 
otherwise he the grass verge. The Sanatorium was an institution within 
the Hospitals and Charitable Institutions Act, 1926, controlled, according 15 
to information given by counsel, jointly by the Wellington and Palmer- 
ston North Hospital Boards. The land over which the driveway lead 
from the entrance gateway to the Sanatorium buildings was land 
belonging to the institution. 

The point of law was whether the Junction of the Sanatorium road, 20 
or driveway, with Mill Road w^as an intersection for the purposes of 
Reg. 14 (6) of the Traffic Regulations, 1936. 

B. J. Gullinam, for the appellant. 

McGregor, for the respondent. 



Cur. adv. mdt. 25 
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HcTf'ii rst . ,! . [ After stating the facts, as above :] For tlu; apn<-ii;uit, 
b vas aj-gia-d liiat, having regard to the definitions of iniersectiou ”, 
” roiuiu;iy ”, and " road ” in Reg. 2 of the Regulations, th«i nu'ctiiio- of 
this driveway and R-oad is not an intersection. Ridianc'e was 

5 piaced on llie judgiucnt Smith, J., in Wallace v. Muir ([19dM{ N.Z.'L.it. 
i;U). the i‘(-asonitvg of which, it was submitted, has not been affected in 
1^. any way 'Oy suh.seqmaR changes in any statutory provisions, or in the 

j'i’(‘guiation.s themselves, and that the test of whether the junction of arn^ 
loT-rned driveway witli a road is an intersection is whether control of thah 
10 driveway can be exercised by a controlling authority as defined in the 
Regulations. 

h"or tlie respondent, it was first submitted that the junction with the 
usable ])ortion of Mill Road of the few feet of roadway crossing the 
giuss N cige from tiui gateway forms an intersection. I do not tliink 
If) that it is tlie intciition of the Regulation that an intersection may be 
foraned iii lliat way. If the submission were sound, it would mean that 
there i.s mi intersection whenever a few feet of usable roadway cross a 
grass verge at tlie (mtrance to a farm, and that traffic along the road must 
be r(;afly to give to tralfic from any such farm gateway on the right. 
20 An intersection is defined as meaning the “ area embraced by the pro- 
“ longation or connection of the lateral boundary-lines of each roadway 
In Lee v. Madge and, Cole ([1943] N.Z.L.R. 569), Smith, J., said that the 
“ lateral boundary-lines” referred to in the definition are the “ normal 
“ lateral lines approaching the intersection ” {ibid., 512), and I think 
25 that this requires consideration of the lateral boundary-lines of each 
of two roadways for a reasonable distance back from where they join, 
and does not contemplate an intersection being formed, as contended in 
this submission. 

The substantial submission for the respondent was that the drive- 
30 way is a “ way ... to which the public has access ” within the 
definition of “ road ” in Reg. 2 of the Traffic Regulations, 1936 ; that the 
amendment of the Regulation which brought in these words, which was 
made since the decision in Wallace v. Mtiir ([1933] N.Z.L.R. 131), and 
the provisions of the Transport Act, 1949 — in particular the definition 
35 of “ road ” contained in s. 2 (1 ) of that Act, including the words “ %vhether 
“ as of right or not ” — render the reasoning in Wallace v. Muir no longer 
applicable ; and that the junction of the driveway with Mill Road is an 
intersection within the definition. 

In the Motor- vehicles Act, 1924, which was in force at the time of 
40 Wallace v. Muir, there was no definition of “ road In the Regulations 
as they then stood, {1928 New Zealand Gazette, 511), “ road ” was defined 
as follows : 

" Road ” includes street, and any portion of a road or street. 

In Wallace v. Muir ([1933] N.Z.L.R. 131), Smith, J., said: “Where 
45 “ Regulations do not define the meaning of an expression used therein, 
“ then, unless the contrary intention appears, such an expression has the 
^ “ same meaning in the Pi,egulations as in the Act conferring the power to 

“ make them (s. 7 of the Acts Interpretation Act, 1924). The power to 
“ make the Regulations hero in question is conferred by s. 36 (1) (o) of 
50 “the Motor- vehicles Act, 1924, which is as follows: ‘36. (1) The 
“ ‘ Governor-General may, by Order in Council, make regulations — 
“ ‘ (o) Prescribing the maximum weight and the maximum width of 
“ ‘ any motor- vehicle, and any load thereon, that may he used on any 
“ ‘ road or street, and generally regulating motor traffic on roads and streets 
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‘‘ ‘ mid public places, and making rules to be observed by vehicles other 
“ ‘ than motor-vehicles when passing or being passed by motor-vehicles 
“ ‘ on any road or street or public place.’ Subsection 2 of s. 36 provides 
“ as follows : ' The power to make regulations regulating motor traffic 
‘ includes the power to make regulations prohibiting such traffic, 6 
“ ‘ either absolutely or conditionally, on any specified road, street, or 
“ ‘ place to which the public have access, whether as of right or not.’ 

“ Clearly, the meaning of ‘ road ’ in jjara. (o) means a public road of 
“ some kind, as it is ranked with public places. The power conferred 
“ by subs. 2 is exercised only when Regulations are made with respect to 10 
“ a specified road, street, or place to which the public have access, whether 
“ as of right or not. The question arises as to whether the words ‘ place 
“ ‘ to which the public have access, whether as of right or not ’, indicate 
“ that the meaning of the wnrds, ‘ road ’, ‘ street ’, and ‘ public place ’ 

“ in s. 36 (1) (o) is extended so that any of them must be regarded as 15 
“public if the public have access to them” (ibid., 139, 140). His 
Honour then examined a number of provisions of the Motor-vehicles 
Act, 1924, and said : “In the light of the foregoing considerations, it 
““ seems to me clear that the pow'^er to make Regulations conferred by 
“ s. 36 (1) (o) and s. 36 (2) is, at least, confined to roads, streets, and 20 
“ public places which are under the control of public authorities for the 
“ regulation of traffic in the public interest, whether the fee-simple 
“ thereof is actually vested in the public authority or not, and whether 
“ the access of the public thereto is by right or not ” {ibid., 141). He 
added that the Regulations themselves showed that this limit must be 25 
placed on the meaning of the relevant words in the Regulations. 
iSection 169 (3) of the Transport Act, 1949, provides as follows ; 


All . . . regulations . . . that originated under any of the enact- 
ments hereby repealed [which include the Motor-vehicles Act, 1924] . . . and 
are subsisting or in force at the commencement of this Act shall enure for the pur- 30 
poses of this Act as fully and effectually as if they had originated under the corres- 
ponding provisions of this Act, and accordingly shall, where necessary, be deemed 
to have so originated. 


If, then, the Transport Act, 1949, requires a different view to be taken 
of the Regulations on the point in this case from that taken by Smith, J., 36 
in Wallace v. Muir, such a different view should now be taken. The 
Transport Act, 1949, is not merety a consolidating Act. Its title is : 

“ An Act to Consolidate and Amend Certain Enactments Relating to 
“ Motor- vehicles, to Road Traffic . . . ” 


The principal matter pointed to as justifying and requiring such a 40 
different view is the definition of “ road ” in s. 2 of the Transport Act, 
1949; 


“ Road ” includes a street, and any other place to which the public have ac<?ess , 
whether as of right or not, and also includes all bridges, culverts, ferries, and fords 
forming part of any road, street, or other place as aforesaid ; but does not include 46 
a motor-way witlxtn the meaning of the Public Works Amendment Act, 1947. 


Looking at the Transport Act, 1949, in the light of that definition, 
it seems to me to be reasonably clear that the Act requires (s. 15) that a 
motor- vehicle be registered and duly licensed before it is used in a place 
to which the public have access, whether as of right or not, and (s. 29) 50 
that a person may not drive a motor- vehicle in such a place unless he is 
the holder of a motor-driver’s licence. The test, under the Transport 
Act, 1949, as to whether these requirements apply is not, as it seems to 
me, wdiat control there is of the place, but is simply whether the public 
have access to the place, whether as of right or not. Emphasis is placed 65 
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on this difference hj the fact that by s. 21 (3) of the Motor- vcIucIcbs Ar-t, 
1924, the person empowered to require the production of a motor-driv«',r's 
licence for inspection is “ any constable, or . . . any pcii-son riulliur- 

“ ized in that behalf by a local authority or by any other person or budy 
5 “ having control of any road or street ”, while the person so cinpow ored 
by s. 30 (4) of the Transport Act, 1949, is simjdy “ any constable or 
“ Traffic Officer An application of the definition of “ road ” in the 
Transport Act, 1949, appears from a comparison of the corresponding 
s. 40 of the Transport Act, 1949, and s. 28 of the Motor-vehicles Act, 
10 1924. Each section makes it an offence to drive a motor- vehicle (mter 
alia) recklesslj^ or negligently, or, while in a state of intoxication, to be in 
charge of a motor- vehicle, in certain places. Those places are stated 
in s. 28 (1) of the Motor-vehicles Act, 1924 (“ on any road, street or other 
” place to which the public have access, whether as of right or not ”), 
15 while in the Tran.s|)ort Act, 1949, only the comprehensive expression 
“ on any road ” is, or need be, used. 

The regulation-making power contained in ss. 167 and 59, particularly 
s. 59 (t), of the Transport Act, 1949, is, likewise, wider, having regard to 
the definition of “ road ” in the Act, than that contained in s. 36 (1) (o) 
2i) of the Motor- vehicles Act, 1924, and, in my view, covers the making of 
Regulations dealing with the condiict of motor-drivers on places to which 
the public has access, without regard to the question of control of those 
places. 

In the Regulations as they now stand, the definition of “ road ” is — 
25 and this has been so since 1986 : 

“ Road ” includes any road, street, footpath, and any portion of a road, street, 
or footpath, and any way or portion of a way to which the public has access in- 
cluding a bridge. 

Whatever may have been the position when the amended definition was 
30 first included in the Regulations, this definition seems to me to be now, 
by virtue of s. 169 (3) of the Transport Act, 1949, clearly intra vires. 

The definition of “ road ” applicable for the purposes of the definition 
of “ intersection ” in the Regulations must be the definition contained 
in the Regulations. Nothing in this case turns on the absence in the 
35 definition in the Regulations of the wmrds “ wrhether as of right or not 
It may not, in my view, be argued that the absence of those words in 
itself confines “road ”, as defined in the Regulations, to one to which the 
public has access as of right. The Justices have found that the road 
leading to the Hospital and Sanatorium is a road to wXioh the public have 
40 access and is in general use by vehicular traffic, and that finding is not 
criticized. That brings the roadway within the definition of “ road ” 
in the Regulations, unless, as submitted for the appellant, the question 
of control by a controlling authority is decisive. 

The matters in the Regulations that Smith, J., in Wallace v. Muir 
45 ([1933] N.Z.L.R, 131) refers to as supporting the view that he took on a 
consideration of the Motor- vehicles Act, 1924, were the definition of 
“ controlling authority ” and the classification of roads, which then 
appeared in Reg. 1, and which, subject to alteration in the definition of 
“ controlling authority ”, now appear in Regs. 2 and 3, and the reference 
60 in the Regulation dealing with the off-side rule to control by a police 
officer or traffic inspector. I think that it is clear that His Honour 
considered that anything to be found in the Regulations was of small 
weight compared with indications afforded by the Act. With the 
amended definition of “ road ” in the Regulations, in my view, any weight 
66 to be given to those matters in the Regulations has disappeared. The 
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control that we would be concerned wdth is not the control of the building 
or maintenance oi the roadway or the like, but is the control of traffic 
on the roadway. If the public has access to a roadw'ay, then a traffic 
officer, as a member of the public, has access to it, and Reg. 3 (2) provides ; 

A traffic inspector appointed by the Minister or the Main Highways Board or 5 
a police officer shall be entitled to exercise the powers hereby conferred on him 
upon any road. 

In my view', then, the considerations that led to the decision in 
WaMace v. 3Iuir, with which decision I would, with great respect, have 
been in full agreement, no longer apply. In my opinion, under the lo 
provisions of the Transport Act, 1949, and the Regulations as they now 
stand, the junction of the Otaki Sanatorium driveway with MiU Road 
is an intersection wdthin the meaning of the relevant Regulation. 

What I have said is of small moment as regards a person in the 
position of the appellant corning out of a roadway of the type of the 15 
Otaki Sanatorium drivew’^ay, because, if he then allowed his motor- 
vehicle to come into collision with another motor- vehicle coming from his 
right on the public road, if he were not guilty of a breach of the off-side 
rule, he would probably be guilty of negligent driving or some other 
offence. I appreciate that it is of more moment to persons driving on the 20 
public road, because, on this view of the law', such persons vrould be 
required to be ready to give w'ay to motor traffic coming out of a drive- 
way on their right if it is one to which the public has access. However, 
that, I think, is the effect of the Act and Regulations. 

The appeal is dismissed and the respondent allowed £7 7s. costs. 25 

Appeal dismissed. 

Solicitors for the appellant : Park, Bertram, and Cullinane (Levin). 

Solicitors for the resjjondent : McGregor and McBride (Palmerston 
North). 


[in the land valuation couet.] 

VALUER-GENERAL t;. MANNING. 

Land Valuation Couet. Auckland. 1952. May 27 ; August 4. Aechee, 

Valuation of Land — Value for Death-duty Purposes— Residential Property — Fair 
Market Value to be ascertained — Replacement Cost merely Factor in assessing 
Fair Market Value — Costs — Order for Payment by Valuation Department of Part 
of Objector's Costs — “ Price ” — “ Capital value " — Death Duties Act, PJ21, 
s. 70 {5)— Valuation of Land Act, 1951, s. 2— Land' Valuation Court Act, 194S, 

' s. 32. ■■ 

The definition of “ capital value ” in s. 2 of the Valuation of Land Act, 
1925 (now 1951), which relates capital value to saleability at a hypothetical 
sale, is not intended to create a now standard of valuation for rating and duty 
purpo.ses, but is intended to apply to valuations made for those purposes the 
establi-shed conception of “ fair market value ”, which is assessed by reference 
to a hypothetical sale between a willing seller and a willing buyer. 

Duthie V, Valuer-General ( (1901) 20 N.Z.L.R. 585), Tlumas v. Valuer- 
General ([1918] N.Z.L.R. 164), and Valuer-General v. Wellington 
City Corporation ([1933] N.Z.L.R. 855) followed. 

. Jn re Oriental Hotel, Muir to Niall {[IMV] m.Z.'L.B,. 512) and Spencer 
V. Commonwealth of Australia ( (1907) 5 C.L.R. 418) applied. 

The “ replacement cost ” method of valuation should be regarded, not as 
an alternative to market value, but as a factor to be considered in the asse.ssment 
of a fair market value. 

Valuer-General V. Wellington City Corporation ([1933] N.Z.L.R. 855) 
followed. 

D. to E. ( (1944) (No. 1) 20 N.Z.L.J. 155) and R. Estate to B. Co., Ltd. 
(( 1947) (No. 103) 23 N.Z.L.J. 183) referred to. 
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;'-,1 o;;(.-p,''.sive' }»i‘ices, and appearing to be atti-iljiitablo only to fhe 
•^vidni. .‘.YtravaLi-aiifo, or compelling needs of individual purchasers, should l>e 
(lisn‘LMrfl{-( 1 in 1 1 ic assessment of market value. There is, howfivor, ii f.!ist jjiction 
lv)t,v.<-eu ell isidivi'lual case where an excessive price is paid for ]) 0 !',sonal reasons 
(ftince the price jiuJd is out of line with market prices) and a gen(iral situalion 
■^cliei'c the prices of houses are found to exceed replacement costs in con.stHjueni-e 
of an insistent and utisatisfied demand for homes (the price level lieing con- 
stituted ])y fuitual sales arnl following naturally from an excess of demand over 
.siip]ily). Supply and demand are factors in the determination, not only of 
price, but also of' value ; and the effect of demand upon the property market 
is not to be disregarded mei’ely because it reflects inxmrying measure the needs 
of prospective buyers. 

In 1940, a house was built at a cost of £1,134 9s. 3d., the section costing the 
further sum of £425. It w'as occupied by the o-wmer and her family until her 

, death on May 13, 1951, when the existing Govermnent valuation was £1,760. 
The property was valued on a special valuation for death-duty purposes by the 
Valuation Department at £3,125. 

Tlie value, for tire jjurposes of s. 70 of the Death Duties Act, 1921, was 
found by the Land Sales Committee to be the “ replacement value ” of tiro 
pjroperty — namely, £2,9.S0 (allowing £.S40 for the land) ; szib nom. In re Manning 
((1952) 7 M.C.D. 479). That figure, merely as “replacement cost”, was 
upheld by the Land Valuation Court. 

The Valuer-General appealed from the Committee’s decision, on the ground 
that tlie amount so found was not the true value of the property, and was not, 
in the circumstances, in conformity with the value required to be found under 
the Death Duties Act, 1921. More comprehensive evidence as to the selling 
value of the projaerty at the date of the deceased’s death was given before tlie 
Court than was given before the Committee. 

Held, 1. That, although at the material date the replacement value of the 
property was £2,980, it could have been .sold at that date at £3,125. 

2. That the replacement value could not be accepted, as the evidence 
showed that a higher figure could have been obtained at the relevant date in 
the open market, since, both on principle and by virtue of the definition of 
“ capital value ” in s. 2 of the Valuation of Land Act, 1925 (now 1951), rnarjcot 
value must take precedence over replacement value where there is shovna to be 
a divergence between them. 

3. That the unanimous agreement of the valuers that the deceased’s 
property could have been sold at the date of death for £3,125 was conclusive 
evidence that that was the eap'tal value of the property for the purposes of 
s. 70 of the Death Duties Act, 1921. 

4. That, in view of the Valuation Department’s method of asses.sment, 
and of its unusual course in. presenting its case, the estate of the deceased should 
be reimbursed in part for its costs. 

APPEAL by the Valuer-General against a decision of the Aucldand 
No. 2 Land Valuation Committee upon an objection lodged by one Cecil 
Howard Manning against a special valuation made under s. 70 of the 
Death Duties Act, 1921 (7 M.C.D. 479). The property concerned was 
5 situated at 18 Masons Avenue, Herne Bay, Auckland, and was part of 
the estate of Agnes Robina Manning, who died on May 13, 1951. It 
comprised a dwelhnghouse and the usual amenities, with 22 perches 
of land. The special valuation fixed a capital value of £3,125, comprised 
of unimproved value £840 and value of improvements £2,285. 

10 The facts and a summary of the evidence appear in the judgment. 

liosen, for the Valuer-Ge.neral. 

S. C. Clarke, for the respondent. 

Cur. adv. vuU. 

The judgment of the Court was delivered b 3 '' 

15 Akgher, J. At the hearing before the Committee, Mr. I. Meindoe 
gave evidemce for the Valuation Department and Mr. C. H. Webb for the 
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objector. These witnesses were both experienced valuers. They 
agreed on an unimproved value of £840, and, in valuing the improve- 
ments, both used the method of “ replacement cost less depreciation ”, 
and with a considerable measure of agreement. By reason of his greater 
deduction for defects in construction, however, Mr. Webb’s final figure 
for improvements was £2,130, as against Mr. Mclndoe’s figure of £2,285. 
The Committee aceej)ted Mr, Webb’s assessment with one small adjust- 
ment, and reduced the Department’s valuation to ; 

Unimproved value £840 

Improvements .. £2,140 


10 


Capital value £2,980 


15 


On the hearing of the appeal from this decision, the value of the 
improvements on a replacement basis was again traversed by both parties, 
but upon this aspect of the case we are not persuaded that the Committee’s 
decision should be amended. We accordingly hold that the ” replace- 
“ ment value ” of this property (allowing £840 for the land) is £2,980. 

The substantial ground of appeal, however, was that the amount so 
found was not the true value of the property, and was not, in the circum- 
stances, in conformity with the value required to be found under the 
Death Duties Act, 1921. By subs. 5 of s. 70 of that Act, it is provided 20 
as follows : 


In this section the term “ land ” has the same meaning as in the Valuation of 
Land Act, 1908, and the term “ value ” means capital value as defined by that 
Act. 


In s. 2, the relevant section of the Valuation of Land Act, 1925 (now 25 
1951), we find : 


In this Act, if not inconsistent with the context — 

“ Capital value ” of land means the sum which the owner’s estate or interest 
therein, if unencmnbered by any mortgage or other charge thereon, might be 
expected to realize at the time of valuation if offered for sale on such reasonable 30 
terms and conditions as a bona fide seller might be expected to require. 


It is acknowledged that at the relevant date for this valuation, May 
13, 1951, there was a grave shortage of houses, and very high prices 
were commonly being paid, particularly where vacant possession could 
be given. The notes of evidence show that Mr. Webb said to the 35 
Committee ; 


I am not suggesting that £3,125 could not have been got for it on the open 
market. Prices are well up in the air. If I had been asked what price to put on 
this property, I would have said £3,200 to £3,300, and would expect that figure to 


be obtained. 

Mr. Mclndoe’s evidence before the Committee included : 


40 


If advising a purchaser as to what to pay for the property, I would say : “ My 
“valuation is £3,125. Go and look at it. If you like it, pay up to £3,600, because, 

“ if you don’t like it, someone else will . . . ” Judging by prices being paid, 

I would say a purchaser would be making quite a good purchase at £3,600 by com- 45 
parison with other places. 


It was on this evidence that the Department invited the Committee 
to confirm its valuation of £3,125, though it will be noted that its valuer 
arrived at this value by the replacement cost method, and, apart from the 
expression of opinion quoted, gave no evidence as to market value or as to 50 
actual sales as a basis for market value. The Committee held that its 
duty was to ascertain “ the true value of the property for sale purposes ” 
and that : ’ 


"5- I 


8 N,Z.L.6.B. 


LAND VALUATION COURT. 


the rnetliod best calculated to show the cori-ect value under conditions such as exist 
to-day would be to assess tlie market value of the land (unimproved) and a«M to that 
the reasonable cost (less depreciation, &c.) of the impro%’orrients. 

It found confirmation of this view in the fact that both valuers had used 
5 the method described and that the Department had placed no higher 
value on the property than its valuer’s assessment of its i-epla cement 
value. In rejecting the Dejjartment’s contention, the Committee s.aid : 
“ It would not be equitable . . . in a case such as this to abandon 

” conscientiously prepared replacement cost estimates, wliich may be 
10 “ made the subject of careful check, for the vagaries of mere ‘ opinion ’ 
“ evidence unsupported by factual data ” ( (1952) 7 M.C.D. 479, 482). 

Before the Court, the issue of “ market value ” was developed on 
behalf of the Valuer-General with much greater care. Mr. Mcliidoe said 
that in May, 1951 , the property w'ould have brought £3,500. He acknow- 
15 ledged the discrepancy between this figure and his valuation of £3,125, 
and admitted that, in making his valuation, he had relied entirely on the 
replacement method. He maintained, how’^ever, that selling value was 
at the time in excess of replacement value, and that an amount for “ sale- 
“ ability ” should be added to replacement value, in order to arrive at 
20 market value. Why Mr. Mclndoe had not done this when making his 
original valuation was not adequately explained, but he professed to 
have been vTong in failing to add something for “ saleability ”. 

Mr. J. D. Mahoney, a senior officer of the Valuation Department, 
elaborated the contention that the market value of house properties was, 
25 at the relevant date, above replacement value, and assessed the difference 
at from 10 per cent, to 12|- per cent. Mr. Mahoney valued the property 
at £3,325, a figure arrived at by valuing it by the replacement method 
and adding 10 per cent, to the replacement value of the improvements. 
In support of his views as to the relationship between market value and 
30 replacement value, Mr. Mahoney submitted an analysis of sales of un- 
tenanted houses in Herne Bay and the adjoining district of Westmere, to 
show that the value of properties as indicated by actual sales was sub- 
stantially higher than if calculated by the replacement method. 

For the estate, evidence was given by Mr. E. L. Whelan, of the State 
35 Advances Corporation, and by Mr. C. H. Webb. Mr. Whelan said his 
Department had recently sold a large number of houses as mortgagee 
in possession. He said that these houses had first been valued by the 
replacement method, but he agreed that, in the Corporation’s experience, 
houses in average residential areas, in fair repair, and with vacant possess- 
40 ion, were generally saleable at from £200 to £300 in excess of their re- 
placement value. Mr. Webb confirmed his evidence before the Com- 
mittee, and his valuation of £2,970. He added, however : 

The property would probably bring £3,200 in the open market at that time. 
If asked in May, 1951, what the property should have been sold for, I would have 
45 given that figme. 

When asked to elaborate this statement, he said : 

I am asked to make what I consider a fair valuation of this property. To arrive 
at that I must adoirb a fair replacement value less depreciation. That is a fair 
value of that property. The question then comes up : What would a purchaser 
60 P^y I*' ^ That is where I have the other set of figiu'es. In my view, the true 
value is shown by replacement cost, and any additional money is by way of premium. 
There is a general tendency to pay more than replacement value. 

It will be seen that, as to the relationship between replacement value and 
selling value, these witnesses w’^ere substantially in agreement with the 
55 vahiers called by the appellant. 
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More comprehensive and convincing evidence as to the selling value 
of the property at the date of death was thus before the Court than that 
which the Committee rejected as “ ‘ opinion ’ evidence unsupported by 
factual data The Department had been in difficulty before the 
Committee, when, depending on a witness who had relied solely on the 5 
replacement method, it sought to sustain his valuation by a belated 
reliance upon selling value in the open market. In these circumstances, 
it is little wonder that the Committee rejected its plea for a higher value 
than that which it found to have been established by the replacement 
method. 

In accordance with the practice of this Court, however, w^e have to 
decide this appeal upon the evidence as presented at the hearing of the 
appeal. On that evidence, we are in agreement with the Committee 
that, at the date of death, the replacement value of the property was 
£2,980. We find, however, that the property could have been sold at 15 
that date at a higher figure. All the valuers and Mr. Whelan w^ere in 
general agreement with that proposition, the respective estimates of 
selling value being : Mr. Mclndoe, £3,500 ; Mr. Mahoney, £3,325 ; 

Mr. Webb, £3,200. Mr. Mahoney’s method was to add 10 per cent, to 
his replacement value of improvements, and his analysis of actual sales 20 
appeared to indicate that 10 per cent, was not an excessive allowance. 

The addition of 10 per cent, to the Committee’s valuation of the improve- 
ments -would increase its total valuation from £2,980 to £3,194, a figure 
very close to Mr. Webb’s assessment of selling value of £3,200, and 
higher than the valuation of £3,125, which is the subject of this appeal. 25 
On the evidence, we are bound to hold that the property could have been 
sold in May, 1951, for £3,125. 

As appellant, the Valuer-General contends that a finding that the 
property was saleable at the relevant date for £3,125 is conclusive in his 
favour. The estate nevertheless maintains that the true value of the 30 
property at that date w^as its replacement value of £2,980. We have now 
to consider which is the correct basis of valuation, having regard to the 
definition of “ capital value ” contained in s. 2 of the Valuation of Land 
Act, 1925 (now 1951). 

It is to be remembered that Mr. Webb qualified his evidence as to 35 
selling value by saying that, in his opinion, the true value of the property 
was showm by its replacement cost, and^ that any additional amount 
paid by a purchaser would be by way of “ premium ”. Mr. Mclndoe also 
appears to have regarded his assessment of replacement value as the true 
value of the property, and appears to justify a higher selling price only 40 
on the ground that a prospective purchaser who offered only the replace- 
ment value woidd lose the property to someone prepared to pay more. 

It is in reliance on these expressions of opinion that the estate claims 
that replacement value is the true value, and that any sum offered in 
excess of replacement value is not added “ value ”, but is a “ premium ” 45 
paid in consequence of the scarcity of houses and of the dire needs of 
prospective purchasers. 

It is, of course, elementary that we must give full effect to the statu- 
tory definition of “ capital value ”. As was said by Sir Robert Stout, 
C.J,, in Duthie v. Valuer- General ((1901) 20 N.Z.L.R. 585): “This 50 
“ definition is clear and specific, and it should be followed, whatever the 
“ results may be ” {ibid., 589). 

It is true, moreover, that in terms the definition relates capital value 
to saleability -at a hypothetical sale. Hosking, J., said in Thomas v. 
Valuer- General ([1918] N.Z.L.R. 164) : “The saleability of the estate 55 
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or int.t-rcht l«; be valued must be assumed as the basis ” {ibid., 

Ami KfuifiM}/, J., said in Valuer -General v. WelUngkm City Corparatian 
(|lb:]:i| X.Z.'L.K. Hiio) ; “ The sale is a hypothetical sale and tin* Imyer 
■■ is likewise ficlhmal, because no person actually doe.s buy ” {ibid., Siifij. 

5 it is erpialiy tnui, however, that the definition envisages by impli- 
cation, n.ot only a ii^asonable and bo7ia fide seller, but also a willing and 
infonnec! ijurehasej', and that the sum which a property may be exjjocted 
to realize at any given date is dependent as much on what pureiiasers 
may be prepai-ecl lo pay as on what a %^endor may be inclined to usk. 
10 We conceive that the definition is not intended to create a new standard 
of valuation for rating and duty purposes, but is intended to apply to 
valuations made for those purposes the conception of “ fair market value ” 
long established in English law and assessed by refereneato a hypothetical 
sale between a willing seller and a willing buyer. Dicta as to “ fair 
15 “ vahie ” for the imrposes of the Servicemen’s Settlement and Land 
Sales Act, 101 and as to the valuation of property for the purposes of 
com])ensatif)n claims are accordingly relevant, in niaity cases, to the issue 
now bt'foro us. 

'L’hus, as to “ lair value ” under the Servicemen’s Settlement and Land 
20 Sales Act, JO-i:!, in In ‘re Oriental Hotel, Muir to Niall ([1944] N.Z.L.R, 
612) Finlay, J., held ; “ ‘ value ’ means what, wdth all its advantages and 
“ disadvantages, the pi'emises \vere ivortli to the owiier on the critical 
“ date, assuming him to have bc^en, at that date, a man of ordinary pru- 
“ dence and foresiglit, not anxious to sell for any compelling or private 
25 “ reason, but willing to sell as one businessman would to another, both of 
“ them being alike uninfluenced by any consideration of sentiment or 
need ” {ibid,, 516). 

In the Australian compensation case, Syjencer v. CommomveaUh of 
Australia ( (1907) 5 C.L.'R. 418), there are numerous pa.ssages which 
30 appear apposite to the issue in the present case. Barto^i, J., said : 
“ And I should sa,y in vieiv of the many authorities cited and upon the 
“ sense of the matter, that a claimant is entitled to have for his land what 
“ it is worth to a man of ordinary prudence and foresight, not holding his 
“ land for merely s|)eculative purposes, nor, on the other hand, anxious 
36 “to sell for any compelling or private reason, but willing to sell as a 
“ businessman wmuld be to another such person, both of them alike 
“ uninfluenced by any consideration of sentiment or need ” {ibid., 436, 
437). Sir Samuel Griffith, C.J., .said : “ In my judgment the test of 
“ value of land is to be determined, not bj'’ inquiring what price a man 
40 “ desiring to sell could actualty have obtained for it on a given date, 
“ i.e., whether there was in fact on that day a wdlling buyer, but by 
“ inquh'ing ‘ What would a man desiring to buy the land have had to pay 
“ ‘ for it on that day to a vendor wdlling to sell it at a fair price but not 
“ ‘ desirous to sell ? ’ It is, no doubt, very difficult to answ'er such a 
45 “ cjiiestion, and any answer must be to some extent conjectural. The 
“ necessary mental process is to put yourself as far as possible in the 
“ position of persems conversant with the subject at the relevant time, 
“ and from that point of view" to ascertain what, according to the then 
“ current o})inion of land values, a purchaser w"ould have had to offer 
60 “ for the land to induce such a willing vendor to sell it, or, in other w"ords, 
“ to inquhe at what point a desirous purchaser and a not unwdlling vendor 
“ w"oulrl come together ” {ibid., 432). And Isaacs, J., said ; “ the 

“ ultimate question is, what was the value of the land on January 1, 
“ 1905 ? All circumstances subsequently arising are to be ignored. 
55 “ Whether the land becomes more valuable or less valuable afterwards 
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“is immaterial . . . Prosperity unexpected, or depression which 

“ no man would ever have anticipated, if happening after the date named, 

“ must he alike disregarded. The facts existing on January 1, 1905, 

“ are the only relevant facts, and the all important fact on that day 
“ is the opinion regarding the fair price of the land, which a hypothetical 6 
“ prudent purchaser would entertain, if he desired to purchase it for 
“ the most advantageous purpose for which it was adapted . . . 

“ To arrive at the value of the land at that date, w'e have, as I conceive, 

“ to suppose it sold then, not by means of a forced sale, but by voluntary 
bargaining between the plaintiff and a purchaser, willing to trade, 10 
“ but neithtu of them so anxious to do so that he would overlook any 
“ ordinary business consideration. We must further suppose both to 
“ be perfectly acquainted with the land, and cognizant of all circum- 
“ stances which might affect its value, either advantageously or pre- 
“ judicially, including its situation, character, quality, proximity to 15 
“ conveniences or inconveniences, its surrounding features, the then 
“ present demand for land, and the likelihood, as then appearing to 
“ persons best capable of forming an opinion, of a rise or fall for what 
“ reason soever in the amount which one would otherwise be willing to 
“ fix as the value of the property ” {ibid., 440, 441). 20 

Numerous authorities have justified the use, in the valuation of 
improvements, of the replacement cost method. Thus, in Valuer - 
General v. Wellington City Corporation {[1933] N.Z.L.R. 855), Kennedy, 

J., delivering the judgment of the Court, held : “ the Assessment Court 
“ is entitled to take into consideration . . . the cost of erecting the 25 

“ buildings upon the lands assessed. This does not mean that the Court 
“ should necessarily fix capital value at costs, less proper allowances for 
“ obsolescence and suchlike, but only that cost is a factor which may be 
“ considered ” {ibid., 872, 873). 

In the Land Sales Court, where frequently there was little evidence 30 
as to sales on or about the relevant date for valuation, December 15, 
1942, the replacement method was commonly relied on. In D. to E. 

{ (1944) (No. 1) 20 N.Z.L.J. 155), Finlay, J., said : “ The safer and better 
“ course is to employ the basis of replacement costs, paying due regard 
“ to the fact that a calculation of such costs is necessarily only approx- 35 
“ imate and is at most an indication of the value which the Court has to 
“ determine ” {ibid., 155). In R. Estate to B. Co., Ltd. ( (1947) (No. 

103) 23 N.Z.L.J. 183), the Court held : “ It is perhaps desirable to reit- 
“ erate that the duty of the Committee, and now of the Court, is to ascer- 
“ tain the value of the property as at December 15, 1942, subject in a 40 
“ proper case to increases or deductions which, however, do not appear 
“to be applicable to this case. It has been held that a vendor is en- 
“ titled to the full value of his property and this is in general synonymous 
“ in other than farm land with ‘ market value ’ and is the sum which the 
“ vendor if willing but not over anxious to sell at the relevant date might 45 
“ reasonably have expected to obtain in the open market for his propei'ty. 

“ In the absence of a well defined ‘ market ’ for real property the market 
“ value in any particular case must of necessity be arrived at by valu- 
ation, which in turn may be based upon one or more of several recog- 
“ nized and accepted methods of valuing. Of these methods none can 50 
“ be claimed to be conclusive and it is conceived that where two or more 
inethods of valuation can properly be applied to a particular property, 

^ the true value is most likely to be found by a critical comparison of the 
results obtained by the application of all such methods as appear 
“ appropriate. These general considerations are relevant to the present 65 
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“ appeal as it would seem that all of the valuers called before the Com- 
“ mittee relied entirely on what has been called the ‘ replacement cost ’ 
“ method of valuation— namely, that they first assessed the value of the 
“ land, then the replacement cost for the building at December, 1942, 
5 “ and by adding the two together and making deductions for depreciation 
“ purported to arrive at the value of the property. For reasoirs which 
“ will be later referred to, the Court is sati,sfied that this method in the 
“ present case is not an accurate guide to the ‘ market value’, which is 
“ what is to be determined ” {ibid., 183). 

10 It follows that the replacement cost method is not conclusive or in- 
fallible. It should be regarded, not as an alternative to market value, 
but as a factor to be considered in the assessment of a fair market value. 
Its advantages arise from the facility with which it may be examined and 
checked, and from its availability when it is impracticable to assess 
15 values by reference to actual sales. Its validity depends on the assump- 
tion that a prospective purchaser will not pay more for premises than it 
would cost liim to build similar premises elsewhere. That assumption 
holds good only when the building situation is such as to give prospective 
buyers an effective choice as to w'hether to buy or to build. 

20 It is well recognized that “ price ” is not synonymous with “ value ”, 
and that sales at excessive prices, and appearing to be attributable 
only to the whim, extravagance, or compelling needs of individual pur- 
chasers, should be disregarded in the assessment of market value. The 
estate invites us to disregard the high prices generally paid for houses 
25 in 1951, on the ground that they were induced by the pressure of com- 
pelling need. We thiiik, however, that a distinction must be drawn 
between an individual case where an excessive price is paid for personal 
reasons and a general situation w'here the prices of houses are found to 
exceed replacement costs in consequence of an insistent and unsatisfied 
30 demand for homes. In the former case, the price paid is out of line 
with market prices, and it is for that reason that the sale is disregarded. 
In the latter, the price level is constituted by actual sales, and follows 
naturally from an excess of demand over supply. We conceive that 
supply and demand are factors in the determination, not only of price, 
35 but also of value, and that the effect of demand upon the property market 
is not to be disregarded merely because it reflects in varying measure the 
needs of prospective buyers. 

The estate’s case appears to envisage two contemporaneous stan- 
dards of value — namely, an intrinsic value determined by replacement 
40 cost, and a selling value dependent upon the state of the property market. 
Thus, its valuer, Mr. Webb, speaks of a “ fair value ”, which he assesses 
on a replacement basis at £2,980, and of “ what a purchaser wmuld pay ”, 
which he assesses by reference to his knowledge of the market at £3,200. 
We can find no justification for such a distinction in the definition con- 
45 tabled in the Valuation of Land Act, 1925 (now 1951). The definition 
limits our consideration to one thing only — namely, the amount which 
the property, if offered for sale on reasonable terms at the relevant date, 
might have been expected to realize. It follows that we are not entitled 
to give weight to certain factors which were mentioned in argument, 
50 and which may have weighed with the Committee. We are not con- 
cerned with the views or methods of the Valuation Department, save as 
to its method of assessing the market value of this particular property at 
the relevant date. Nor are we concerned with public policy, or with 
the incidence of death duties, and we are not entitled to take into account 
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tlie possibility of hardship which may result from the basing of a death- 
duty valuation on current selling prices. 

The svibstantial issue in this case is whether the replacement value 
may be accepted notwithstanding that the evidence shows that a higher 
fignire could have been obtained at the relevant date in the open market. 5 
The answer to thi.s question is “ No ”, for, both in principle and by virtue 
of the statutory definition, market value must take precedence over re- 
jolacement value where there is shown to be a divergence between them. 

The unanimous agreement of the valuers that the deceased’s prox^erty 
could have been sold at the date of death for £3,125 affords, we think, 10 
conclusive evidence on which we must hold that £3,125 is tlie capital 
value of the jjropertv for the purposes of s. 70 of the Death Duties Act, 
1921. 

In so holding, however, we wish it to be understood that it is the 
amount of the appellant’s valuation which we confirm, rather than his 15 
Department’s method of assessment. The association of the Valuation 
Department with these proceedings has been by no means a happy one. 
Before the Committee, it relied uj)on Mr. Mclndoe to supjjort a valuation 
of £3,125 based solely upon rej)lacenient cost. When the Committee 
reduced this valuation by the comparatively small sum of £145, the 20 
Department conceived that its original figure might be restored by the 
addition of a suitable sum for “ saleability ”, and it appealed to test the 
validity of this somewhat novel proposal. Mr. Mahoney then advanced 
for the first time the theory that a percentage should be added to the 
replacement value. Mi-. Mahoney’s valuation of the jiroperty was 25 
£3,325, but the appellant asked no more than that ]\'k. Mclndoe’s figure 
of £3,125 should be restored. The appeal is entitled to succeed, because 
tlie evidence establishes a market value at the date of death of not less 
than £3,125. In fairness to Mr. Mahoney, we must acknowiedge that 
his investigation of actual sales w^as comprehensive and thorough, and 30 
that it gave confirmation to the view^ that sale prices were, at the relevant 
date, above replacement cost. It has not been necessary, however, 
for us to consider w^hether Mr. Mahone3ds method was acceptable for 
general use in the valuation of residential properties, and it should not be 
assumed that the Department could have sustained a valuation of £3,825. 35 

The amount in issue in this appeal is small, and it is questionable 
whether an appeal would have been Justified, save as a test case upon some 
point of law. The essential issue was not adequately jiresented before 
the Committee, and was in substance raised for the first time at the 
hearing of the appeal. In these circumstances, w^o think the estate 40 
should be reimbursed in part for the costs which it has incurred as a 
result of the unusual course followed by the Department. 

We accordingly allow the appeal and restore and confirm the appell- 
ant’s valuation, dated September 26, 1951, of £3,125, but we direct the 
Valuer-General to pay to the objector Cecil Howard Manning the sum of 45 
£10 10s. towards his costs. 

Appeal allowed. 

Solicitor for the Valuer-General : Grcymi Solicitor (Auckland). 

Solicitors for the respondent ; Clarke, Burns, and Lowe (Auckland). 
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McKENNA AND GIFFORD PALMERSTON NORTH 
CITY CORPORATION. 

Supreme Court. Palmerston North. 1952. August 14. Fa.ie, J. 

llJini'cipal C'oi'f)Oi‘alifjii — Ihi-luw — -Boarddng-hotise Licence issued Jor Three Months 
in^tiad of Nuiiiifil Tmn of Tirclve Mcniths—CounciVs Decision founded on Fire 
Frcrddiou J>t/-luu> requirinr/ Brick Buildings in Specified Area- — Misuse of 
FoiVds )ilfiting to Superris'ion of Boarding-houses — No Srifficient Ground for 
Jt'Jusal uhder Jtdfront Bg-law—CourLs Discretioji exercised in Favour of 
Board i/tg-housc Kfejicr Council ordered to issue F'ldl-term. Licence without 
J’rrjudltc to Ang Bights to hare Premises demolished. 

"J’lie City ('(Jimfil refused to issue a boarding-house licence to the plaintiffs 
fui’ tiie usual ]tc''io(l of twelve months, but issued one which was limited to 
three months. 'I’Ik* reason given was the undertaking to the Council, given on 
Ajiril 1 f), UUo, by tlie plaintiffs and their landlord, that, in consideration of the 
Council’s permitting tempore.ry repairs to be done to the boarding-house, 
they would (.Icmolisii it, or permit it to be dernoJisbed, at the expiration of 
three moutli.,’ notice, from the Council to that effect. The undertaking was 
giv'en, not in relation to the conduct of the premises as a boai*diiig-house, but 
as a condition of the Council’s consent to repairs and alterations to tlie promises, 
wliicii were neccs.«avy after a fire had elestroyed a good deal of the interior, 
in material of a more combustible or less permanent nature than that which 
tlie by-laws might have required. The erddence showed that the premises 
comprised a well-conducted boardmg-house, serving a useful pmqjose in the 
city. 

On a notice of motion for a widt of mandamus to issue to the Coqjoration 
ordering the issue to the i>laintiffs of a boarding-house licence for twelve months, 

Held, 1. That, as the pui-pose of the Council in limiting the term of the 
boarding-lioiise licence was to enforce compliance with the agreement of April 
16, 1946, relating to fire prevention, such limitation was a. misuse of its powers 
in. respect of the control of boarding-houses because the Council, by limiting 
the licence to three months, used powers given to ensure proper management 
and acGoinmodation in boarding-houses to enforce what was really a fire-pre- 
vention by-law. 

Quinlan v. Mayor, dec., of Wellington ([1929] N.Z.L.R. 491) applied. 

2. That, as the Coimcil had not exercised the duty for which the jiower 
in relation to boarding-houses was entrusted to it, the limitation of the term 
of the licence could not be justified in the circcunstances ; and, having regard 
only to the Council’s duty wdth regard to the supervision of boarding-houses, 
tliere was no sufficient ground for refusing a full-term licence. 

3. That, as-surning (but not deciding) that the Court had a discretion to 
refuse the order, it should exercise it in favour of the plaintiffs, for the reason 
that they were in a different position, owing to the change in the honsing 
situation in New Zealand, from that w’hen the agi-eement as to demolition on 
three months’ notice was entered into in April, 1946, and owing to the interven- 
tion of the Legislature to protect tenants although their leases had expired ; 
and for the further reason that their appearance of refusing to adhei'e to their 
undertaking was not blameworthy to the degree that it might appear to be, 
having regard only to the terms of that undertaking. 

Searl v. South British Insurance Go., Ltd. ([1916] N.Z.L.R. 137) dis- 
tinguished. 

Quaere, Whether the powers given in the defendant Corporation’s By-law 
No. 1, cl. 171, allowing the City Council to waive compliance with its by-law.s 
on certain conditions, extended to imposing a limitation on the term of a 
boarding-house licence, or wdiether the by-law was valid. 

Waldegrave V. Mayor, (Le., of Palmerston North ((1909) 29 N.Z.L.R. 
223) referred to. 
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MOTION for a writ of mandamus ordering the defendant Corporation to 
issue to the plaintiffs a licence for their boarding-house for the year 
ending March 31, 11153. 

The Rangitikei Private Hotel was a wooden building situated in 
what was Jenown under the by-laws of the defendant Coipoi'ation as 5 
the inner area ”. Clause 161 of the Palmerston North By-law No. 1 
]}rovid(Tl : 

No person shall within the inner area erect alter add to renew or repair the 
external walls party walls or cliiinneys of any building with sheet metal or corru- 
gated iron or wood or any combustible material except as is next hereinafter provided 10 
for repairs only. 

A fire occurred in the Rangitikei Private Hotel in or about the month 
of July, 1945, as a result of which the plaintiffs applied to the defendant 
for permission to reinstate in non-fireproof material those portions of the 
premi.ses which had been destroyed. The granting of that application 15 
would have meant the waiving by the defendant of the provisions of 
cl. 161 of BjMaw No. 1. 

The defendant declined the application of the plaintiffs, but, later, 
after considerable negotiation betw^een the plaintiffs, the defendant, 
and Porter Motors, Ltd., the defendant Corporation waived compliance 20 
with the provisions of cl. 161 of By-law No. 1 and issued a permit enabling 
the damaged portion of the premises to be reinstated in non-fireproof 
materials, in consideration of the plaintiffs and their landlord, Porter 
Motors, Ltd., entering into an agreement, in the following terms : 


Palmerston North. 


His Worship Tlie Mayor, Councillors, Burgessc 
City of Palmerston North. 


We the undersigned do hereby undertake and agree that in consideration of 
your permitting temporary repairs to be done to the Rangitikei Private H'otel to 30 
make good the damage done % fire 

We will demolish or permit to be demolished the said Private Hotel immediately 
on the expiration of any notice from your Council, requiring such Private Hotel to 
be demolished, such notice however to be a three months notice to be given by your 
Council. gg 

For Porter Motors Ltd. 

K. A. Henderson ) t-.. , 

R. Porter , J Directors. 

M. McKenna 
R. Gifford. 

On April 1, 1952, the plaintiffs (having for the period expiring on 
March 31, 1952, been the holders of a licence issued by the defendant 
entitling them to use the premises as a boarding-house) applied for a 
licence to use the premises for the like purpose for the licensing period 
commencing on April 1, 1952, and expiring on March 31, 1963. 45 

On May 28, 1952, the defendant issued to the plaintiffs a boarding- 
house licence, having endorsed upon it a receipt, dated May 28, 1952, 
for the annual licence fee paid by the plaintiffs. The licence, as issued, 
purported to license the plaintiffs pursuant to the provisions of the 
defendant’s By-law No. 22 to use the premises as a boarding-house, 50 
subject to the provisions of the defendant’s By-laws and the conditions 
set out in such licence, for a period expiring on July 9, 1952. 

The defendant refused the plaintiffs’ demand to issue to them a 
boarding-house licence for their premises for the full licensing period 
ending on March 31, 1953. gg 
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The plaintiffs alleged that the condition of the premises entitled them 
to a licence to use the same as a boarding-house pursuant to the (kdeti- 
dant’s By-laws for the period ending March 31, 1953. 

The plaintiffs’ premises were acknowdedged by the defendant to be 
5 clean and well-conducted, and were at all material times full up to the 
limits of the licence granted to the plaintiffs. They served an urgent 
need in the City of Palmerston North for both permanent and teinporar3r 
accommodation in times of acute shortage of housing and other accommo- 
dation. 

10 The plaintiffs asked that a wTit of mandamus issue commanding the 
defendant under the hand of its Town Clerk to issue to the plaintiffs 
without further fee a boarding-house licence licensing the plaintiffs to 
use the premises as a boarding-house until March 31, 1953. 

Hardie Boys, for the plaintiff. On the facts, the Council is only a 
15 licensing authority ; and, under its by-laws, it can refuse a licence only 
on the grounds that plaintiffs are not of good character, or that the 
building is insecure, or that it is being used in a disorderly manner. There 
is no such allegation here. The statement of defence admits that the 
main building conforms to the Council’s requirements. The Council 
20 has given no reason why the remainder of the property fails to conform. 

A licence cannot be refused on other grounds, such as the undertaking 
given in April, 1946 : Jorgensen v. Minister of Customs ([1931] N.Z.L.Pv. 
127, 133), Wanganui Bormgh Council v. Mitchell ( (1898) 17 N.Z.L.R. 
339), and The Queen v. Scott ( (1889) 22 Q.B.D. 481). The undertaking 
25 given in April, 1946, is explained in Porter Motors, Ltd. v. McKenna 
([1950] N.Z.L.R. 8, 10, 1. 30). 

A. It was ultra vires the Corporation to impose such a condition. 
The only powers to order demolition arise under ss. 40, 47, 48, and 52 of 
the Health Act, 1920, and ss. 393 and 304 and the Eleventh Schedule 

30 of the Municipal Coiporations Act, 1933, and s. 35 of the Municipal 
Corporations Amendment Act, 1948. No steps were taken under these 
sections. Even w'hen repairs are made contrary to cl. 172 of the Cor- 
poration’s By-law No. 1, the only authority is to order the part unlaw- 
fully repaired to be pulled dowm : 9 Halsbury’s Laws of England, 2nd 
35 Ed. p. 760, para. 1291, p. 767, para. 1300. The undertaking of 
April, 1946, was, therefore, “ voluntary ” : R. v. Dodds ([1905] 2 K.B. 
40, 56). 

B. If the undertaking was ultm vires the Corporation, it is no longer 
binding on the plaintiffs or enforceable bj^ the Corporation by reason 

40 of the acts of the Council, which were inconsistent with the continued 
existence of the undertaking. The Council is estopped from asserting 
its existence by a series of acts over the years which showed that it had 
jettisoned the undertaking, and, instead, had elected to enforce the 
Housing Improvement Regulations, 1927, to compel the tenant to bring 
45 the premises up to the same standard as a new' boarding-house : Everest 
and Strode on Estoppel, 2nd Ed. 365, 436. 

C. So far as the Council is assisting the landlord, the undertaking is 
void under s. 47 of the Tenancy Act, 1947, as a covenant contracting out 
of the benefits of the statute. 


50 J. A. L. for the defendant Coiporation, A, The Council 

is entitled to exercise its rights under the undertaking of April, 1946, 
into which plaintiffs entered with their eyes open. The Council can 


r' 
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waive compliance with its by-la^vs on such terms as it sees fit : cl. 1/1 
of By-law No. 1. 

B. The proceedings are not brought in good faith, but are brought 

to escape the plaintiffs’ contractual obligations : Searl v. South British 
hisurance Co., Ltd. ([1916] N.Z.L.R. 137, 143). 5 

C. The plaintiffs, on their own admission, have benefited by re- 
taining possession much longer than they expected ; and the Council 
has only suspended its enforcement of the undertaking w'hile the land- 
lord had no building permit. Suspension is not abandonment : 

outsos V. Eayrnond Hadley Corporation of New York ([1917] 2 K.B. 10 
473). A defence under the Tenancy Act, 1948, can be relevant only as 
between landlord and tenant. 

D. The remedy asked for should be merely to order the Council to 
hear and consider the aj)plication. 

Hardie Boys, in reply. When the undertaking was entered into, the 15 
Xdaintiffs were not protected by the tenancy legislation, which became 
applicable to business premises only by reason of the Economic Stabili- 
zation Emergency Regulations, 1946 (Serial No. 1946/184). The plain- 
tiffs have acted in good faith, because it is the Corporation which raises 
the undertaking as a defence. The plaintiffs are liable to a fine of £5 20 
per day for the continuing offence of carrying on their boarding-house 
without a licence since July 9. 

Cur. adv. vult. 

Faie, J. (orally). This action involves questions that are obviously 
of some difficulty, and requires consideration of different aspects of the 25 
law, but I have a clear mind on what the legal position is, and I see no 
advantage in reserving my decision. 

The sole question is whether the City Council was justified in refusing 
to issue a boarding-house licence for the usual period of twelve months 
because of the undertaking given by the plaintiffs in April, 1946. That 30 
■undertaking was to agree to the demolition of the building in which the 
boarding-house was being carried on on three months’ notice being given 
them by the City Council requiring this demolition. At the time it was 
given, there was less complete control over boarding-houses than there 
is to-day, but the undertaldng was given, not in relation to the conduct 35 
of the premises as a boarding-house, but as a condition of the City Council’s 
consent to repairs and alterations to the premises, necessary after a fire 
had destroyed a good deal of the interior, being carried out in material of a 
more comWstible or less permanent nature than that which the by-laws 
might have required. 40 

So far as this ease is concerned, it does not appear to me necessary to 
decide whether the powers in cl. 171 of By-law No. 1 allowing the City 
Council to waive compliance of its by-laws on certain conditions extend 
to imposing such conditions as this, or whether the by-law is valid : 
WaUegrave v. Mayor, cfcc., of Palmerston North ( (1909) 29 N.Z.L.R. 45 
223). Whether it was ultra vires or not I do not think it is necessary to 
decide. If it is valid, it certainly is the very limit of the Council’s 
power. If there is such a power, it would appear possible, at least, 
that, when it is imposed as a condition where there is no immediate or 
strong justification for it, it might be so unreasonable a condition as to be 50 
invalid, because the Courts have to recognize, as the local bodies should 
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recognize, that ver}!' often an individual in dealing wuh. a local body is 
in the unfortunate position of having to make the best bargain ho itan. 
He may well consent to something in the hope that things may improve 
or conditions may change, and, in any ease, he may not be in a position 
to do otherwise than comply with the condition imposed by the local 
body, if it insists upon it. How^ever, that matter, as I say, does not 
require to be decided here. 

The Court does not need to traverse the history of the matter (parth* 
set out in Porter Motors, Ltd. v, McKenna {[1950] N.Z.L.R. 8) ) and does 
not need to relate that the landlord of the premises (Porter Motors, Ltd.), 
now it has obtained a permit to build, is anxious that the premises should 
be given up by the tenant and demolished, to enable it to rebuild on the 
site, presumably, of the premises. It sought to obtain possession, and 
that was denied it, the plaintiffs being held protected by the tenancy 
legislation. Then it sought to invoke the assistance of the City Council 
to obtain the enforcement of compliance by the plaintiffs with the under- 
taking given in April, 1946. I should say that throughout the City 
Council has obviously tried to hold the balance fairly between both 
parties, and has apparently acted reasonably in the past. I do not 
attach so much importance as I was disposed to at one time to their 
making requests as to improvements in the boarding-house during recent 
years, and particularly between 1946 and 1949, and in 1949, because, 
even if the building was liable to come down on three months’ notice 
while it was being used as a boarding-house, it was proper that the City 
Council should see that it was kejpt up to standard, and that the require- 
ments of the law with regard to bathrooms and sanitary conveniences 
should be carried out. A tenant who is carrying on the business on 
wXat might have been, or might be, a precarious tenancy has still got to 
comply with the requii’ements of the law and the health requirements ; 
and so that, in itself, is not a matter, I think, that should prejudice the 
City Council. But I do think that there is some force in the view 
that to give the plaintiffs three months’ notice is in itself rather rigid, 
and that, if the Council had been contemplating taking that course, or 
if it had definitely made up its mind to take that course, it should give 
as full warning as can reasonably be given. But that is only a tentative 
opinion, because one has to know all the facts before one can express a 
definite or decided opinion on the matter. 

However, where I think the City Council has gone astray is in seeking 
a solution of the unusual situation in which it finds itself as a result of this 
condition or agreement and the change for the worse in the housing 
situation in New Zealand betw^een 1946 and 1952. It sought to enforce 
compliance with that agreement by using its powers' given in respect 
of the control of boarding-houses. It does seem to me that to refuse a 
licence for the usual term, when all the conditions that would normally 
be required to Justify the licence being granted exist, in order to comijel 
compliance with an agreement, is to use the powers given for one purpose 
for another purpose — i.e., to enforce rights or duties in respect of a 
different ai;ea of authority. In this case, it would appear that what the 
City Council has done by limiting the licence to three months is to use 
powers given to ensure proper management and accommodation in 
boarding-houses to enforce what was really a firC-prevention by-law 
requiring brick buildings within a certain area, or repairs to be made in 
permanent material in certain areas or under certain conditions, 

The law is clear that provisions given to a local body for one purj)ose 
only cannot be used to effect another purpose for which they were never 
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intended to be used. There are many cases on that subject. One, 
as I said during the hearing, relates to the Palmerston North Borough 
Council at an earlier date. Of course, the obvious illustration is, if the 
Council is intending to take the land on which a boarding-house stood, 
then it cannot use that as a reason for refusing a licence in order to lessen 
the price. That w'ould be an improper use of its right to grant a boarding- 
house licence : Quinlan v. Mayor, c&c., of Wellington ([1929] N.Z.L.R. 
491). In a much smaller degree, the use of power given for one purpose 
in order to forward the achievement of other purposes, in respect of which 
the Legislature never intended the power to be used, is an unauthorized 
exercise of the pownr. So I ho d that, as the purpose in limiting the term 
of the licence was to enforce an agreement relating to ensuring, and 
designed to ensure, fire prevention, and not the exercise of the duty for 
v'hich the power was entrusted to it, that limitation cannot be justified 
in the circumstances. There seems no doubt from the evidence that 
there was no sufficient ground for refusing it, having regard only to the 
Council’s duty with regard to the supervision of boarding-houses. 

I should say that I appreciate, too, Mr. Bennett's argument that it 
might have been considered by the Council that a grant for a longer term 
might prejudice its claim when it came to proceedings in respect of 
demolition ; but that, I feel, could have been met by issuing the licence 
without prejudice to the Council’s rights in respect of its claim to have the 
property demolished. The Court wishes to make it clear that it issues 
the order without prejudice to any rights that the City Council may have 
in respect of having the prem.ses demolished. 

The Court has regard, too, to the fact that really the Council seems to 
have acted at the request of the landlord. Although it no doubt desires 
to be as fair as possible, and did consider the plaintiffs’ claims fairly 
during their occupancy from 1946 until the present year, yet the Council 
has not shown in these proceedings that there is any real necessity for the 
demolition at the present stage, and, indeed, the building is in a position 
not very different from that of a number of other buildings in the city 
with regard to fire lisks, either in relation to its occupants or in relation 
to other buildings in the vicinity. That being so, I hold that the Council 
should have issued the licence. But I am asked to exercise the discretion 
,of the Court in refusing the Court’s assistance, on the ground that the 
.circumstances do not entitle the plaintiffs to ask for what is an equitable 
remedy, given only to persons entitled to it on fair grounds apart from 
'Strict legal rights. 

I do not intend to decide whether or not the Court has a discretion 
to refuse the remedy in these circumstances. It may be that the 
decisions in the Courts of Equity have established that this is a writ that 
should go ex debito justitiae where it is clear that a plain duty has not 
been performed, unless there' is the gravest misconduct or lack of good 
faith on the part of the plaintiff. But, assuming that the Court has a 
discretion, it thinks it should exercise it in favour of the plaintiffs, for the 
reason that they are now in a very different situation, as they indicated 
•during the argument, from that when the agreement as to demolition on 
notice was entered into in April, 1946. What would appear to be on their 
part a refusal to adhere to an undertaking given by them is not blame- 
worthy to the degree that it might appear to be, having regard only to the 
terms of that undertaldng. 

: the Court refers to the fact that, as mentioned earlier, in a 

situation of that sort tenants who are occupying a particular house, and 
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who are, perhaps, not in good financial circumstances, rej:y often liave I o 
submit to a condition that, if they were in a better posit’ion to ijai-eain 
they might resist very strongly ; and I have no doubt that the siluatioii 
here in 1946 wuxs much of that kind. 

5 Them the Court has regard to the fact that, when this underta.kinu 
was enter('d into, as everj^body knows, there was not the .sa.me shortaue 
oj' accommofiation in every part of New Zealand as there is now. ami "it 
was not rc'alizc'd that there would be a housing shortage of an acute kiiid 
in a very short time. The agreement would, one can infer, be (‘iiterefl 
10 iiito upon the basis that all parties — the City Coimcil, the landlords, ajui 
tenants — assumed that, by using proper energy and activity! tlu; 
plainiifls nnght reasonably find another boarding-house within" ihix-c 
months. That position has changed now, and the Court is entitt'-^- 
I think, to look at the fact that the situation is so altered, Mousing 

15 shortage so acute, that the Legislature has intervened to protect businesses 
in the occupation of their tenants although their leases have long expired, 
and has conferred equitable rights on them in a most generous way. 

That, I thinh,_is; the uio.st erigAnf, fa.ntAT»"m -oanirfdefihg the equities in 
relation to the plaintiffs in this case. The evidence has been that it is a 
20 well-conducted boarding-house, and obviously serving a very useful 
purpose in the city, and, unless there are clear reasons why the Court 
should refuse the plaintiffs assistance to enforce what it has hold to be, 
on this proceeding, in relation to this licence, a legal right, it should be 
granted. The Court will accordingly grant it and direct that the City 
25 Council issue to the plaintiffs a licence continuing their licence for the 
balance of the twelve months for which it would normally have been 
granted — i.e., from July 10 to March 31, 1953 — ^upon the usual terms and 
conditions. That order is made, but without any prejudice to whatever 
legal rights may exist in the City Council as a result of the undertaking 
30 given in April, 1946. , 

I should add that I have had occasion to consider Smrl v. /South 
British Insurance. Co., Ltd. ([1916] N.Z.L.R. 137). I have not over- 
looked that decision. SmrVs case, of course, was one where the plaintiff 
was seeking to nullify the explicit terms of a legal contract— a very 
35 different case from this. 

The plaintiffs are entitled to twenty-five guineas costs. 

Mand,amus accordingly. 

Solicitors for the plaintiffs : Hardie Boys, Scott, and Haldane 
(Wellington). 

Solicitors for the defendant : Cooper, Rapdey, Rutherfurd, and Bennett 
(Palmerston North). 
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CONNOLLY et Vx. v. PALMERSTON NORTH CITY 
CORPORATION. 


Supreme Couet. Faimerston Norm, 1952. Augitst l.'i , UetoDer 2«. 
Fair, J. 


Municipul Corpovation — Laying Drains through Private Lands Council s Hearing 

" ''~~'vf~^ihdections Decision Quasi-judicial — Requirements of Natural Justice to be 

to have Fair Opj)ortunit/y to present Case 
and reply to OpposmgNlatementS‘-r:Municipal Corporations Act, 1933, Ninth 
Schcdidc, cl. (d). 


Clause (//) of the Ninth Schedule to the Municipal Corporations Act, 1933, 
which relates to obiecMooia bv occimWg. o f lqw.d 5 thr oiigb j- t urn-nnsed 

to lay a drain, provides as follows : — 

“ (d) The Council shall hold a meeting on the day so appointed and may, 
“ after hearing any person making such objection, if present, determine to 
“ abandon the work proposed, or to proceed therewith, with or without such 
“ alterations as the Council thinks fit.” 


The decision isto be nqade by the whole Council, as the body to hear the objec- 
tion, is a quasi-judicial one ; and, m such an inquiry, any evidence or argu- 
ments additional to those which the Council has already considered should, in 
general, be presented in the presence of the objector. 

The general rule as to such procedure is that it must satisfy the require- 
ments of “ natural justice ” by giving a fair opportimity to each party to 
present his case, including a right to reply to statements made by an opposing 
party at the hearing. 


Board of Education v. Rice ([1911] A.C. 179) and Local Government 
Board v. Arlidge ([1915] A.C. 120) followed. 


Errington v. Minister of Health ([1935] 1 K.B. 249) referred to. 


The plaintiffs received notice in wTiting of the Council’s intention to con- 
stract a drain through their land, and they served on the Council a written 
objection to the work. At the appomte'd hearing by the Council of the 
objection, the first-named plaintiff, the husband of the second-named plaintiff, 
was given an opportunity of statmg his objection, and he was represented by 
counsel. After they had been heard, they withdrew. The Council then 
heard a wTitten and verbal report from the City Engineer. No matters were 
raised, or brought before the Council, by the City Engineer or by any other 
person, of which the plaintiff first-named had not been aware before the hearing 
of his objection. The plaintiffs were not pre.sent when the City Engineer’s 
report was made, and they had no opportimity of answering or otherwise 
commenting on it after it was made. The Council, after full consideration and 
discu-ssion, determined by resolution to proceed with construction of the drain. 

On application by the plauitiffs for an order restraining the defendant 
Corporation from proceeding wdth the construction of the proposed drain through 
then property, 

Held, 1. That the plaintiffs were entitled to have a hearing by the Comicil 
of their objections, at which they would be given the opportunity of hearing 
the written and verbal report of the City Engineer either on the objections 
made by them, or, possibly, on the fresh alternative proposals that they adduced 
at the hearing of the objection. 

Errington v. Ministar of Health ([1935] 1 K.B. 249) applied. 

2. That the plaintiffs were entitled ex debito justitiae to a writ of pro- 
hibition, the sraaUness of the matters in dispute not being in itself a ground for 
refusing to grant it. 
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I’iu' (loferKiaiit Cor^joration was proliibiteii frojri jirofaediinf ^viii! the 
(!Oustructi<ni uf the drain until the plaintiffs’ objection had lieen diiiv lieard 
iiud detenuined in accordance with the reqiiiroinents oi' the i;uv ; atid’a niuu- 
d.Miius «-as issued commanding it to fix the time for sucli fresji iieariiig. 

MOTION for <m order restraining the defendant, or its servants, or ageiits 
from [troec'ediiig with the construction of a drain through tlieir ].rivnte 
property, or ffir sueli further and other relief as might seem just. Tlie 
facts relating to tlie circumstances were somewhat meagrely staff'd iii 
•5 tiu' arsijlieation and the affidavits, but the learned Judge sahi lhat the 
foliowino statement of the position might be inferred from tlieir gcuicral 
tenor. 

The defendant, desiring to provide an underground sewage drain for 
a housing subdivision within the city area, prox>osed to lay a portion of ! 

10 it through the xdaintiffs’ land as being the mo.st convenient and econ<>nd-.td 
oi doing the work. It comxjlied with els. [a) and. (b) of tiio Niutli 
Schedule, notice being given to the plaintiffs in terms of cl. {h) on Ajtril 22, 

1952. 

On May 21, the xMaintiffs served on the Council a xyiltteu -cdjjrctian 

15 to the work, followiilg groiiod.s t--- -- - — ' I 

(a) That the proposed drain was not a “ public drain ”. 

(b) That, even if the proposed drain were a jniblic drain, the said 

drain was not reexuired for the efficient drainage of the area affected I 

thereby. 

20 (c) That the Council had not given any or am’’ adequate consider- 

ation to alternative means of providing sewerage for the sections to be I 

served by the proposed drain. . 

{d) That the construction of the proposed drain would affect detri- | 

mentally their use and enjoyment of the said xdeee of land. 

25 (e) That the construction of the prox^osed drain would dexweeiate 

the value of the piece of land and axq:)reciate the value of the land served 
by the x'jroposed drain. 

The defendant appointed Monday, June 23, at 7 p.m. as the time and 
place for the hearing of the objection, and the statement of claim alleged 

30 that “the said objection ... was duly heard by the defendant 
“ on the date 

On or about July 2, 1952, the xMaintiffs Avere advised by the defen- 
dant that it had determined to x>i’oceed with the construction of the 
drain in ciuestion. The plaintiffs claimed that such determination was ; 

35 imreasonable in. all the circumstances in that ; 

(ra) The defendant did not act judicially in determining the objection of the 
plaintiffs. 

(5) The defendant did not have adequate evidence upon which to make such i 

determmation. 

Upon the argument before the Court, the second ground was not 

40 relied on, and the x^laintiffs relied wholly on the first. 

GilUand, for the plaintiffs. 

J. A. L. Bennett, for the defendant. 

Qur. adv. vuU. 

45 Fair, J. [After stating the facts, as above :] Sections 222 and 
223 (1) of the Municipal Corporations Act, 1933, so far as they are relevant 
to the present action provide as follows : 
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222. (1) The Council of every borough shall, within two yesu's froro its con- 

stitution, cause a map to be made showing the cour.se and levels of ail drain', inc.de 
or intended to be made for the efficient drainage of the borough; a.nd mi!;\ I'i’om 
time to time cau.se any new drains, or any alteration of existing drains found to be 
necessary, to be marked on such map. 5 

(2) The drainage-map .shall be open for public inspection at all reasonable 
hoiu'.s at the office of the Council. 

223. (1) The Council may cause to be constructed, of such dimensions and 
such materials as it thinks fit, — 

(a) Upon or under the streets and public places within the borough all such 10 
drain.s as are from time to time shown on the said map, and until .such map i.s 
made all such drains as the Council from time to time thinks needful for the 
efficient drainage of the borough : 


(b) Upon or rnider any private lands or buildings ^ 
such drains as aforesaid, subject, howev^er, to the conditio 
iSeliedulaJbiereto : 


dthin the borough all 
IS set out in the Ninth 15 


Provided thatlFsRali not be lawful for the Council to make any drain upon 
or under any private lands or buildings, other than an underground covered drain, 
.unless the permission in writing of the owners has been first obtained. 

The Ninth Sclieditle provid es as follow s : 9 A 

Conditions of layino Drains through Pbivath Lands. 

Before the Coimcil constructs any drain through or upon any privnite lands the 
following conditions shall be complied with : — 

(а) A plan and description of such drain, showing how it affects any such 
lands, shall be deposited for public inspection at some place within the borough. 25 

( б ) The Council shall give notice in writing to the occupier of such lands 
and also to the owner when known, of the intention to construct such drain, and 
shall refer in such notice to such plan and description, and state where the same 
are on view. 

(e) If within one month after such notice is given the said occupier or owner 
serves on the Council a wi’itten objection to the proposed work, the Council shall 
appoint a day for hearing such objection, and .shall give notice of the same to the 
objector. 

(d) The Council shall hold a meeting on the day so appointed, and may, 
after hearing any person making such objection, if present, determine to abandon 05 
the work proposed, or to proceed therewith, with or without such alterations as 
the Council thinks fit. 

From affidavits filed, it appears that, before the hearing of the 
objection, an officer attached to the Engineering Department inter- 
viewed and conferred with the first-named plaintiff (who is the husband 40 
of the second-named plaintiff) on two occasions, on one being accom- 
panied by the City Engineer and a City Councillor ; and that he was 
then made fully aware of the reasons why the City Engineer had recom- 
mended the construction and laying of the drain through the property 
of the plaintiffs. Counsel agree, however, that, when the objection was 45 
heard before the Council, some alterations then suggested by the plain- 
tiffs were put forward for the first time. 

At such hearing, the plaintiff was given an opportunity of statin 
his objection, and was represented by counsel . The Mayor, who pre^ 
sided, asked him a series of questions apparently intended to indicate 50 
that the drain was very necessary for the purposes of the housing sub- 
division, that any alternative would be a much longer and more expensive 
route, not wholly underground, and that he would be assured of the 
pipes being put beneath the surface and any damage done to his property 
being made good. It was also suggested that his property might be 55 
more depreciated unless the sewage disposal was dealt with in this way 
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ridlif;r f\vu\ by a nidit-soil cart. It does not appear from the affidavits 
v.'hat a.iisv,f‘!'.s vf>re .yiven to these questions, or whether any discussion 
took p]a,ee in relation to them. 

After eJr. Connolly and his counsel had been heard, they withdrew, 
5 auri tlierc'after the City Council beard a WTitten and verbal "report from 
tile City Enoiucer, who was present at the meeting. No matters were 
rais(‘d or broiigdit before the Council by the City Engineer or by any 
(stlu'r person of wliich the first-named plaintiff had not been made aware 
before the hearing of his objection. After full consideration arid dis- 
10 eussion of the whole matter, the Council passed the following resolution : 

That leaving considered the representations made on behalf of Mr. and Mrs. 
Connolly this Council is now determined to proceed with the construction of the 
drain. 

The plaintiffs were not present when the City Engineer’s mitten and 
Id verbal report tyas made, and had no opportunity of answering it, or 
otherwise commenting on it, after it was made. 

It was argued on behalf of the plaintiffs that the function of the 
Council, when hearing an objection under the Ninth Schedule, was 
quasi- judicial, and that at least the whole of the oral evidence to be 
20 considered by the Council should have been given in the presence of the 
plaintiffs, with full opportunity to them to hear it and to ask questions 
bearing upon its weight and relevance. Reliance in support of this 
view was placed on the decisions in the House of Lords in Board of 
Education v. Rice. ([1911] A.G. 179) and Local Government Board v. Arlidge 
([1915] A.C. 120), and particularly upon the statement by Lord Lorehurn, 
L.C., in Board of Education v. Rice ([1911] A.C. 179), which has been 
frequently referred to in later cases, in which he said that administrative 
tribunals of this type “ need not examine witnesses. They can obtain 
“ information in any w'ay they think best, always giving a fair opportu 7 iity 
^0 to those who are parties in the controversy for coir acting or contradicting 
” any relevant state^nent prejudicial to their view ” {ibid., 182). 

It is to be noted that the Ninth Schedule requires the Council to 
appoint a day for hearing the objection. It also requires it “ after 
“ hearing any person making such objection, if present, [to] determine 
“to abandon the w'ork proposed, or to proceed therewith, with or without 
“ such alterations as the Council thinlcs fit “. Tliis phraseology differs 
from that conferring such duties and pow'ers on other similar tribimals 
in England and elsewhere, inasmuch as it does not in terms constitute 
the hearing of the objection an “ inquiry ”. The use of that term 
40 definitely indicates the taking of evidence rather than a verbal statement 
of objections by the person affected. It is a possible construction of 
cl. {d) of the Schedule that ail the Council is requmed to do under the 
Schedule is to hear the objectors, and thereafter determine the matter 
^ upon w^eighing their objections. In most cases, it w'ould be inappro- 
4^ priate to consider evidence of elaborate alternative schemes of drainage. 
These are matters very often involving highly technical requirements, 
the decision upon which, in the interests of the ratepayers as well as of 
the objector, has to be determined by the local body constituted to 
protect the general interest : see Perth Local Board of Health v. Malay 
( (1904) 1 C.L.R. 702, 715). But in the great majority of cases probably 
no such questions w-onld arise : and the provisions of the Schedule may 
w'ell have been intended to allow" an owner of property to suggest a 
simple alternative that might either avoid his pro^jerty being used at all 
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oi‘ indicate a nietliod tiiat might equally weW be adopted in using it, but 
with less damage to his ]iroperty or less in conflict -with his wishes. 

(3n the otliei- hand, the Seliedule appoints the whole Council as the 
liody to hear the objection and make a decision that may result in the 
a,i)andonnient ol the work proposed, or its altc'ration. Such a decision 5 
seems to me a quasi- judicial one. No doubt the Council has to take 
into aca-oimt the costs of the w'ork and the interests of the ratepayers, 
but it is bound also to give judicial consideration to any reasonable 
objections and any reasonable alternative proposals, at least of a simple 
nature, offered by the objectors. If these had already been considered 10 
by the Engineer and the Council, the objector wmuld generally be in- 
formed as to this, so as to allow' him to comment on them. 

Practical considerations demand that the proceedings should be kept 
within reasonably concise limits, as it is a matter of common knowledge 
that any local body of (jonsiderable size has many detailed duties to carry 15 
out whic;h it is required to deal with expeditiously and in a business-like 
way. But these considerations do not detract, in my viewg from tlie 
main ground i‘eli(^d on by the ]jlaintiffs that the Schedule contemplates 
a cpiasi- judicial tribunal. In such an inquiry, any evidence or arguments 
additional to those which the Council already has considered should, in 20 
general, be presented in the presence of the objector. That seems to be 
established by the two cases cited ; and it has been applied with some 
hesitation in Errington v. Minister of Health {[1935] 1 K.B. 249), where 
Maugham, L.J., said : “ My conclusion is that although the act of 
affinning a clearance area order is an administrative act, the consider- 25 
“ ation w'hich must precede the doing of that act is of the nature of a 
“ quasi -judicial consideration, and the Minister is bound to the extent 
“ mentioned b}^ the House of Lords in the Board of Education v. Rice 
([191 1] A.C. 179) ” {ihid., 273); and see also, Roche, L.J. {iUd., 280). 

The Court of Appeal held that, Avhere objections taken to a clearance 30 
order made by a local body were being considered by the Ministry of 
Health, it was exercising quasi- judicial functions. It said that, in 
performing those functions, the Ministry of Health did what a semi- 
judicial body cannot do — ^namely, it heard evidence from one side in the 
absence of the other ; it viewed the property and formed opinions about 35 
it without giving the owmers an opportunity to argue that the views 
which the Ministry w'ere inclined to take could be readily dealt with by 
repairs {ihid., 264). It was held that the Ministry thereby offended 
against the principles of natural justice by hearing one side in the absence 
of the other, and the confirming order was quashed. 40 

The whole question of reconciling the combination of administrative 
and judicial functions in the same body and combining efficiency in the 
conduct of local-body affairs wdth adequate protection for private rights 
is dealt with very clearly, and the recent cases collected, in Rohson on 
Justice and Administrative Law, 2nd Ed. 378 - 410. 45 

In the article on “ ' Quasi- judicial ’ and Its Background ” (1949) 

10 Cambridge Law Journal, 216), there is a valuable examination of the 
case law on these questions and an illuminating analysis of them by Mr. 

H. W. R. Wade. His view is largely summarized in a passage which I 
think correctly states the principles to be deduced from the decisions 50 
up to that of Franklin v. Minister of Town and Country Planning ([1948] 
A.O. 87 ; [1947] 2 All E.R, 289) {\hs> Stevenage cekm). At p. 228, he 
saysr 


Before the decision can be properly taken, facts have to be ascertained and 
private interests, if they are likely to be affected, must be considered. It is this 55 
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proliininiiry this stage only, which is “ quasi-judicial The tonn applic' 

only to tho procrdmr which the Minister is required to follow before he is to 
exercise the unlettered discretion conferred ujjon him by the Act. (Note 45. I’iuH 
is clciu-ly stated by MaiKjham, L.J., in Errington v. Minister of Health ([UKloj 1 K.lJ. 

5 ^4i), :27:i) : My conclusion is that although the act of affirming a clearance order 
“ is an administrative aid,, tlie consideration which must precede tlie doing of lliat 
act is of the nature of a qiiasi-judicial consideration . . Professor Hobson 
(illi-S) adopts Sir L Jennings’s view that this shows the absurdity of the language 
used 1 o describe the ]X)wors given by administrative law. According to the .maly'sis 
10 vviiicli I prefer to follow, it is one of the most heljiful judicial statements in'j’iie 
rojinrt s. tl'liei'e are now two others, no less clear, (i) in Robinson v. Minister of Totrn 
and (Jovnfrg Phinnirig ([1947] K.B. 702, 716, where Lord Greene, M.R.i said: 
“ d’o say tlnat in coining to his decision he [the Minister] is in any sense acting in a 
“ quasi-judicial capacity is to misunderstand the nature of the jirocess altogether. 
15 “ I am not concerned to dispute that the inquiry itself must be conducted on'quasi- 
“ judicial jirinciples. But tliis is quite a different thing from saying that any such 
“ priricijdes are ajailic^ahle to the doing of the executive act itself, "that is, the making 
“ of tlie order. Ttio inquiry is only a step in the process which leads to that result 
(ii) in Johnson and Co. v. Minister of Health ([1947] 2 All E.E,, 395, 400), where 
20 Lord Greene, M.R., repeated the substance of what is quoted above.) 

The general rule as to this procedure i.s that it must satisfy the requirements of 
“ natural justice ”. This is a concept which the Courts have evolved and which 
means, essentially, that tlie Minister must allow any intere.sted party to si ate hi.s 
objections and that any such objections must be disposed of with at least an outward 
25 appearance of detachment and objectivity. This is not a cynical description of the 
process, nor is it intended to be derogatory. It has to be remembered that when 
the Minister has threaded his way through the forms required by the law, he is a 
free agent as to his final decision. The whole theory of “ natural justice ” is that 
Ministers, though free to decide as they like, will in practice decide properly and 
30 responsibly once the facts have been fairly laid before them. At any rate, this is 
the utmost that the law can do to control the exercise of their discretion without 
invading the forbidden realm of poliey. Arbitrary exercise of an administrative 
power the Courts cannot control, for policy is in the last resort arbitrary. But 
much can be done to prevent an appearance of arbitrariness, and since in practice 
35 hiore likely to be accidental than intentional, a proeodufe which satisfied 

“ natural justice ” is the best insurance against such accidents. To those who 
think that our Courts might have been more enterprising in controlling admini- 
strative powers I would venture to suggest that the manner in which our Courts 
have deyeloped “ natural justice ” and fastened it onto powers which are purely 
40 political is really a remarkable achieveiiieut. 

Once it is appreciated that judicial control is in this class of case confined to 
procedure prior to the final decision of pcliey, it is easier to understand the limits 
of the doctrine of “ natural justice ”. 

The decision in the Steverutge case does not, I think, extend to over- 
45 rule the principles laid down by the House of Lords in liice's ease ([1911] 
A.C. 179) and Arlidge's case {[1915] A.C. 120) and those following them. 

In the circumstances of the present case, it appears that the plaintiffs 
complain of a denial of natural justice as defined in Rice's case ([191]] 
A.C. 179), in that they were not given the opportunity of hearing the 
50 written and verbal report of the City Engineer, either on the objections 
made by them or, possibly, on the fresh alternative proposals that they 
adduced at the hearing of the objection, and that they are entitled to have 
a hearing at which they will be given that opportunity, and tlie oppor- 
tunity of commenting on it. 

55 Their main ground in the objections urged by them seems to be that 
stated in the second affidavit filed by Mr. Connolly : 

That the drain proposed by the defendant is considered by it to be the most 
convenient and economic drain, which factors the plaintiff says are not sufficient, 
to justify interference with the rights of himself and his wife when alternative means 
60 of effecting the drainage are available. 


From the scantiness of their evidence before this Court, it does hot 
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seem very jirohable that the plaintiffs will be able to satisfy the Council 
tlxat their objections are weighty enough to Justify an alteration in the 
W'orli T)ro|! 0 .sod. But, the plaintiff’s objectious not having been heard 
and determined in the manner required by law, the plaintiffs must be 
regarrled as being ex fade entitled to a rehearing if they desire it. The 5 
pas.sage in the judgment of Maugham, L.J., in Errington’s case ([1935] 

J K.B. 249) seeu'.s apposite. He there says : “ The only question that 
“ remains is whether the Court should come to tlie conclusion that the 
“ interests of the applicants have been substantially jirejudiced by what 
“ has f'ceii done, because the quashing of the order is, of course, a matter 10 
‘‘ of discretion of the Court. I do not tliijik it has been proved that tlie 
stat'cments which were made to the Ministry in fact affected the decision 
‘‘ of the Minister, or of his officials, and I certainly have no reason to 
“ doubt that the officials weio acting in what they thought to be the 
“ juihlic interest. On the other hand, it seems to me a matter of the 15 
“ liighcst ])ossible importance that where a quasi- judicial function is 
'• being e.xercised, under .such circumstances as it had to be exercised 
“ her(g wdth the result of depriving people of their pro]xerty, especially 
if it is done without compensation, the persons concerned should be 
“ satisfied that nothing unhiir has been done in the matter, and that 20 
“ ex parte statements have not been heard before the decision has been 
“given without any chance for the persons concerned to refute those 
“ statements. That seems to me a mattrw of the greatest possible public 
“ importance, and if I am right in the view that I have expressed as to 
“ the functions of the Minister being of a quasi- judicial character, I think 25 
“it follows that in the special circumstances of this case, as I understand 
“ them to be, the Court has no option but to quash the order, as my brother 
“ has suggested ” {ibid., 279, 280). Moreover, the writ of prohibition 
is ex dehito jusUHae, and the smallness of the matters in dispute has been 
held not in itself a ground for refusing to grant it : 9 Halsbury’s Laws of 30 
England, 2nd Ed. 819, para. 1396. 

I have given full consideration to the submissions on behalf of the 
Council that Arlidgds case ([1915] A.C. 120) and those following it estab- 
lish that the Council need not follow the methods adopted by the Courts, 
but may employ any methods for the transaction of business consonant 35 
with fairness and equity : “ The Development of Administrative Law 
“ in England ” by A. V. Dicey in (1915) Law Quarterly Review, 148, 

149. But the rule that a fair opportunity must be given to each part}* 
to present his case must invariably be applied, and this generally applies 
to include a right to reply to statements made by an opposing party at 40 
the hearing : The King v. Housing Appeal Tribunal ([1920] 3 K.B. 334). 

The fact that the plaintiffs had been given the reasons already by the 
City Engineer and by Mr. Baker, although it lessens the objections to 
such a course, does not satisfy the essentials of a judicial hearing before 
the Council, even though little or nothing was added to what hadlilready 45 
' been said by and to the plaintiff. 

Feilding Club, Inc. v. Perry ([1929] N.Z.L.R. 529), relied on bv Mr 
Bennett, deals with the management of the affairs of the club, and, in 
my view, involves many factors not present in this case. Morten v. 
Nicoll {[1932] N.Z.L.B.. 685) is also, I think, a very different type of 50 

Any material offered in answer to plaintiff’s objections was part of 
the hearing of them, and should have been presented in his presence 
The City Council should give the plaintiffs fresh notice under the Ninth 
Schedule for the hearing of their objections, and should proceed to hear 55 
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and determine them on the material in their possession before the first ^ 

hearing, together with the additional evidence or reports addvu-ed in tiu‘ 
presence of the plaintiffs or their reiwesentatives at the fresh hoarimr. 

^ It will be prohibited from ])roceeding with the eonstruetion of tluj drsCi 
o until the objection of the plaintiff has been duly heard and detcriiiiruri 
in accordance with the requirements of the law^ ; and a mandamus will 
be issued that it fix a time for such fresh hearing. It might be well for 
the substance of the Civil Engineer’s written and verbal report after the 
last hearing to be supplied to the plaintiffs before such hearing. 

Id The Court feels that, if there w^ere substantial grounds for considering 
the^ plaintiffs were being harshly or unfairly dealt wdth, they would be 
entitled to the full costs of this application. It does appear, however, 
that they have been given a reasonable hearing, although it has not com- 
plied with the requirements that the law demands must be observed in 
lo such a case. The plaintiffs have succeeded without proving by their ■ 

evidence before the Court any specific substantial grounds” for their 
objection, and as a result of the importance the law attaches to quasi- 
judieial trdumals complying strictly with the essential requirements 
tor a judicial hearing. In such circumstances, the Court considers that 
only moderate costs should be allowed them, and these are fixed at 
£15 15s. and disbursements. 

Orders accordingly. 

Solicitors for the plaintiffs : Jacobs and Grant (Palmerston hTorth). 

Solicitors for the defendant : Cooper, Rapley, Rutherford, and Bennett 
(Palmerston North). 


In re AUCKLAND HARBOUR BRIDGE COMMISSION. 

Supreme Court. Auckland. 1952. May 28, 29, 30 ; October 3 
Northcroft, J. ; Finlay, J. ; Stanton, J. ; North, J. ’ 


Ualnte— -Construction — Auckland Harbour Bridge Act, 19d0 — Claim, against Authority 
for Com.pcmatim--'-'- Fair commercial value ” — No Bight to “ compensation for 
loss of goodwill ”-— Matters to be determined by Communion in assessing Com- 
pensation — “ Good'will ” — Auckland Harbour Bridge Act, 1950, s. 6S (1) (a), (3), 


The proper construction to be ijlaced on s. 68 (1) (a) of the Auckland 
Harbour Bridge Act, 1950, is: 

(a) The Compensation Assessment Commission is to determine the fair 
commercial value of the Devonport Steam Ferry Co., Ltd.’s, fleet of vessels, but 
without any allowance for goodwdll or Ios.s of profits. 

(b) In making .such valuation, every proper method of valuation is avail- 
able to the Commission, provided it is not based on a capitalization of the profits 
from the operation of the vessels. 

The method of replacement cost less depreciation and obsolescence, while 
a proper method to use, does not necessarily mean, as a starting-xsoint, re- 
placement cost as at December 1, 1950 (the date of the passing of the statute), 
with an allowance for depreciation and obsolescence. The Commission should 
consider also original cost, and the que.stion of averagmg costs over a [jeriod, 
and it should determine the period. These and all other relevant eircumstauce.s 
(always excluding goodwill— that is, profit-earning capacity) should bo given 
their proper weight, so that the ultimate figure arrived at satisfies the Commis- 
sion that it is a lair commercial value of the vessels. 


Hamilton Gas Go., Ltd. x. Hamilton Borough ( (1910) N.Z.P.C.C. 357), 
Internatio?ial Railway Co. v. Niagara Parks Conimissim ([1937] 
3 All 12. R. 181), Royal Motor-bus Co., Ltd. v. Auckland City 
Council ([1927] N.Z.L.R. 423), Oldham, Ashton and Hyde Electric 
Tramways, Ltd. v. Ashton Corporation ([1921] 1 K.B. 269), 
National Telephone Co., Ltd. v. Postmaster General ((1913) 29 
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T.L.R. 190), Toronto City Corporation v. Toronto Railway Corpora- 
tion ([1925] A.C. 177), and Montreal v. Sun Life Assurance Co. of 
Canada ([1952] 2 D.L.R. 81) applied. 

Lksbosch {Dredger) {Owners) v. Edison {Steamship) {Owners) ([1933] 
A.C. 449) distinguished. 

The Commission should proceed to its assessment of the value of the 
company’s fleet as above indicated. 

Consideration of the meaning of the term “ goodwill.” 

In re An Arbitration between Hucknall-under-Huthivaite Urban District 
Council and South Normanton, Blackwell and Hucknall-under- 
Huthwaite Gas Co., Ltd. { (1905) 69 J.P. 329), In re A 71 Arbitration 
between London Cotmty Council and Lo^idon Street Tratnways 
Co. ([1894] 2 Q.B. 189), Hamilton Gas Co., Ltd. v. Hamilton 
Borough { (1910) N.Z.P.C.C. 367), Royal Motor-bus Co., Ltd. v. 
Auclcla,nd City Council ([1927] N.Z.L.B. 423), Franklin Electric 
Supply and Trading Co., Ltd. v. Clwvie ([1926] G.L.R. 164), 
Re West Canadian Hydro Electric Corporation, Ltd. ([1950] 3 D.L.R. 
321), and Internatimial Railway Co. v. Niagara Parks Com- 
inission ([1937] 3 AH E.R. 181) referred to. 


CASE STATED by the Auckland Harbour Compensation Commission, 
pursuant to s. 10 of the Commissions of Inquiry Act, 1908. 

By the Auckland Harbour Bridge Act, 1950, provision was made 
for the constitution of the Auckland Harbour Bridge Authority, and for 
the construction, maintenance, management, and control by the 5 
Authority of a bridge across the Waitemata Harbour from Point Erin 
to Stokes Point. By Part VII of the Act, provision was made for the 
appointment of a Commission or Commissions to assess, in accordance 
with the provisions of that part of the Act, the amount of compensation 
payable to the Devonport Steam Ferry Co., Ltd., in respect of any claim 10 
subinitted to the Authority by the company under ss. 66, 68, and 70 
of the Act in respect of loss incurred through the operation of the bridge. 

A claim pursuant to such provisions was duly made, and, in order to 
determine the questions arising and now ripe for determination. His 
Excellency the Governor-General by Order in Council dated August 15 
29, 1951, appointed Mr. S. L. Paterson, S.M., to be a Commission under 
the Commissions of Inquiry Act, 1908, to inquire into and report upon 
the following matters : 


1. The fair commercial value as at the first day of December, 1950, and as in 
actual operation at that date of the fleet of vessels owned by the said Company. 20 

2. The amoimt of capital expenditure incurred by the said Company between 
the first day of December, 1950 and the 18th day of April, 1951, (being the date of 
the first meeting of the Authority) in maintaining or augmenting its fleet of vessels 
in such manner as to ensure the continuance of an adequate harbour service. 

3. The amount of any special depreciation reserve established by the said £5 
Company and existing on the first day of December, 1950, by way of provision for 
loss anticipated to arise in consequence of the operation of the said Bridge. 

During the course of the hearing before the Commission, agreement 
was reached on Questions 2 and 3, and, in result, the evidence was directed 
principally to the first question. At the hearing, disputes arose be- 30 
tween the parties as to the interpretation of Part VII of the Act and 
as to the relevancy of certain evidence tendered before the Commission, 
and, at the conclusion of the hearing, the Commission was requested by 
counsel for the Authority to refer such disputed points of law to the 
SupBenre Court for decision. This. the Commission agreed to do, and the 85 
inquiry was adjourned to await the decision of the Court. It was 
arranged that fresh evidence should be called if the decision of the Supreme 
Court made it necessg-ry or desirable. 
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It appeared that the parties were not able to agree upon the ten as 
of the Special Case, and, in result, the learned Commissioner himself 
stated the case. 


The facts sufficiently appear from the Judgment. 



10 


15 


Richmond, Q.C., for the Auckland Harbour Bridge Authority. 
Under s. 67 of the Auckland Harbour Bridge Act, 1950, no artificial 
method of assessment of compensation must be allowed to give an 
abnormal valuation. The word “ operation ” means “ working 
In s. 68 (1) (a), the words “ fair commercial value ’’ differ from the word 
value ”, which is used in the Public Works Act, 1928, in relation to 
compensation under that statute. The word “ fair ” excludes any 
technical basis which would lead to injustice to either party. The wmd 
“ commercial ” is of the greatest importance. As to its" meaning, see 
2 Oxford English Dictionary, Part II, 678, and Mayor, d;c., of Timaru v. 
South Ganterhury Electric-power Board ([1928] H.Z.,L.R. 174, 176). The 
words “ commercial value ” must be read as meaning “ value for coni- 
mereial i^iirposes ” — i.e., purposes of profit : see, for the proper view, 
Hamilton Gas Co., Ltd. v. Hamilton Borough ( (1910) N.Z.P.G.C. 357). 
Commercial value cannot be higher than replacement value : see Royal 
20 Motor-bus Go., Ltd. v. AiicMand City Council ([1927] N.Z.L.R. 423), 
which shows that a market is to bo assumed because of the provisions of 
the statute, and, consequently, “ fair commercial value ” is to be ascer- 
tained on the basis of an assumed market. The words “ in actual 
“ operation ” mean “ as a wmrking going concern ”. The Commission 
25 should value the company’s fleet as for profit-earning and viewed as a 
going concern — i.e., the object of the valuation is the fleet in operation. 
A traffic licence is necessary for the operation of the fleet, but the com- 
pany has a de facto monopoly. A licence is not goodwill : Rutter v. 
Daniel ( (1882) 30 W.R. 724). A value must be ascertained, as of a 
30 profit-earning machine, which will be fair and just, as if in 1950 the 
directors had decided to sell the fleet for wiiat they could get for it. 
If the standard of replacement is taken as the basis of business-value, 
the result may be absurd — e.g., two gold-dredges, each costing the same 
amount, one on an exhausted claim and the other on a claim with many 
35 years work ahead. Cheeks which wnuld prevent abnormal value must 
not be excluded. 

As to contingent possibility, see In re An Arbitration between Lucas 
and Chesterfield Galard Water Board ([1909] 1 K.B. 16, 26, 28). The 
absence of a real market test is no obstacle to an assessment of value 
40 to an owner or to a notional purchaser. A notional purchaser can be 
assumed, as in Royal Motor-bus Co., Lid. v. Auckland City Council ([1927] 
N.Z.L.R. 423). 

The terms “residual value” and “value to the company” in 
s. 68 (1) (c) mean “ value to the company of the fleet as a profit- 
45 “ earning machine ” — i.e., “ fair commercial value.” 

In s. 58 (3), the word “ confer ” shows that at the time of an assess- 
ment the Commission must visualize the position as if the statute had 
not been passed, and it is inserted ex abimdanti cautela. It does not 
affect the interpretation of s. 68 (1) (a). 

UndoT- s. 69, any loss of the Auckland Harbour Board is to be deter- 
mined, not on the replacement value, but by taking the real value of any 
asset left on the Board’s hands. The dominant purpose of the statute 
is to compensate for foas. 

As to the general principles of construction ; Section 65 and the 
55 following sections must be read so as to give the same meaning to the 
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Holmden, in support. There is no statutor}’" definition of the word 
“ obsolescence ”, but see Toro7ito City Corporation v. Toronto Railway 
CorporaUo7i ([1925] A.C. 177, 184, 185), 7 Oxford English Dictionary, 15 
Part I, 33, (“ The process of . . . growing out of date ”), and hi re 
A. Manoy, Ltd., and Waimea Co-operative Dairy Co., Ltd. ([1936] G.L.E,. 

593) . There will be no use for vehicular ferries when the bridge is opened ; 
and, accordingly, they should be treated as obsolescent, 

Sir Wilfrid Sim, Q.C., for the Devonport Steam Ferry Co., Ltd. 20 
The learned Commissioner has stated this Case on a question of law. 

He has a discretion as to the basis of value in arriving at his award, 
so long as he proceeds in conformity wdth the statute: In re South Aus- 
tralian Co. and The Crown ([1921] S.A.L.R. 112, 122, 123, 146), 
Toronto City Corporation v. Toronto Railway Corporation ([1925] A.C. 25 
177, 187), and Manoy's ease ([1936] G.L.R. 593, 598). The assets for 
valuation are all of a kind that have to be constructed. 

The Auckland Harbour Bridge Act, 1950, sets up a code for ascer- 
taining the amount of compensation payable, and it is complete and 
exclusive : see s. 68 (1) (2). It is evidence of a bargain, resolving a 30 
question between the Government and the company : s, 68 (5). Eacli 
of the specific assets should be separately valued, and the valuation 
cannot be of the totality of the company’s undertaking or fleet. Under 
s. 68 (1) (6), the cost of a new ship is the basis of value. 

Section 68 (1) (a) both permits and compels a valuation based upon 35 
the cost of replacement as at December 1, 1950, less depreciation 
according to the age and condition of the vessel. Its language is 
synonymous with “ the real value of the fleet assembled and in work- 
“ ing order with their capacity to earn profits ”. The consideration 
of profits may increase or reduce the amount of compensation. In- 40 
variably, according to the authorities, the initial approach in ascer- 
taining value is to determine, on construction, whether the undertaking 
to be valued involves franchise or licence and goodwill. If it is the 
undertaking that is to be valued, profits and goodwill may come in, 
but not if they are expressly or impliedly excluded. If it is found 45 
that the valuation is not of the undertaking, but is of its component 
parts or assets, then invariably all questions of profit and goodwill are 
excluded. This is a valuation of assets with goodwill (which involves 
profit considerations) expressly excluded by s. 68 (3). Where there 
is no market for an asset (as is admitted to be the situation in the ]n-esent 50 
case) , the almost invariable rule is that the correct basis of the ascertain- 
ment of value is replacement cost less depreciation as at the relevant 
date. For a general illustration of the foregoing principles, see Hamilton 


word compensation ” throughout. If there is any doubt as to the 
meaning of the words “ fair commercial value ”, the general purpose 
of the Act and its history are to be looked at. The company should not 
l>e enriched by reason of any technicality or artificiality : Seaford Court 
Estaies, Lid. v. Asher ([1949] 2 K.B. 481, 498 ; [1949] 2 All E.R. 155, 5 

164), The Iron-Master ( (1859) Swab. 441 ; 166 E.R. 1206), The Har- 
monides ([1903] P. 1), The Castor ([1932] P. 142), Lieslascli [Dredger) 
[Owners) v. Edison [Steamship) [Owners) ([1933] A.C. 449, 463), and 
James Patrick and Co. Pty., Ltd. v. Minister of State for The Na,vy ([1944] 
A.L.R. 254). Replacement value is not taken as the sole test of value ; 10 
there is no case where the value of a ship has been fixed on a replacement 
basis. 
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Gas Co., Ltd. v. Hamilton Borough ( (1910) K.Z.P.C.C. Inkruatiomtl 
Raikmy Co. v. Niagara Parks Commission ([1937] 3 All E.P. 181. 180, 
188), Melbourne Tramway and Omnibus Co., Ltd. v. Tramway Ji(,ard 
([1919] A.C. 667, 672, 675, 676), Toronto City Corporation v. 'Toronto 
Railway Corporation ([1925] A.C. 177, 184, 191), In re An Arbitration 
behvee-n London County Council and London Street Tramwaiw Co. 
([1894] 2 Q.B. 189, 206), National TeLephone Co., Ltd. v. ITeinumter- 
General ([1913] 2 K.B. 614 ; aff. on app., [1913] A.C. 546), and Bdinhuir/h 
Street Tramway Co. v. Lord Provost, <Sbc., of Edinburgh ([1894] A.C. 456). 

As to shipping cases, see James Patrick and Co. Ply., Ltd. y. Minister 
of State for The Navy ([1944] A.L.R. 254, 256, 258) (tlie Aclnnralty rules 
are different from the terms of the Auckland Harbour Briflge Act. 
1950), In re Ships “ J. ” and “ B ” ( (1943) 3 M.C.D. 44), and The King 
V. Northumberland Ferries, Ltd. ([1945] 3 D.L.R. 145). Liesbosrh 
{Dredger) (Oumers) v. Edison [Steamship) [Owners) ([1933] .\.C. 449, 
464, 468) is of no practical use: The Castor ([1932] V. 142, 146) ami 
The Philadeljihia ([1917] P. 101). Admiralty practice seeking to define 
loss or damage consecpient upon tort is of no real guidance in a compensa- 
tion matter. 


20 As to the language of s. 68 (1) [a) : The words “fair commercial 
“ value ” mean “ real value ”. As to the words “ in actual operation ”, 
see Manoy’s case ([1936] G.L.R. 593, 598). The word “ goodwill ” 
excludes all reference to profits : Re City of Peterborough and Peter- 
borough Electric Light and Power Co. ([1923] 3 D.L.R. 350, 355, 361, 
25 362, 363). In In re Oriental Hotel, Muir to Niall ([1944] N.Z.L.R. 512), 
goodwill is treated as enhancing the value of land, and as comprehending 
profits of a business. Goodwill is synonymous with profits ; and see 
In re An Arbitration between Hucknall-nnder-Hutlvicaite Urban District 
Council and South N ornumton, Blackwell .and Hnclcnall-tmder-Huthwaite 
30 Gas Co., Ltd. ( (1905) 69 J.P. 329, 332) and Rutter v. Daniel [ (1882) 
30 W.R. 724). In Franklin Electric Supply and Trading Co., Ltd. v. 
Climie ([1926] G.L.R. 164, 166), Stringer, J., held that, “ goodwill ” 
being excluded, this took the licences with it and any element of value 
arising therefrom, and made profits or losses irrelevant. 


35 Kingston, in support. As to obsolescence : The possibility of the 
creation of a bridge or tunnel does not create a state of obsolescence. 
An example is the substitution of diesel engines for coal engines. The 
harbour bridge is a new form of transport, which may render vehicular 
ferries redundant, but not obsolete. As to the company’s shares, see 
40 AdanTs .Law of Death and Gift Duties in New Zealand, 2nd Ed. 277. 
Shares differ in their nature from a ship, as their dominant factor is their 
value as an investment — i.e., as income-producers : In re Paulin, In re 
Crossman ([1935] 1 K.B. 26, 57). It is impossible to separate profits 
deriving from tangible a.ssets from those deriving from intangible 
45 assets. 



Richmond, Q.G., in reply. As to the construction of the statute ; 
Its dominant purpose is to provide for loss, and, if the word “ commercial ” 
is ambiguous, this dominant purpose may control and indicate its mean- 
ing. In all the cases cited for the company, there is an express exclusion 
of profits. The word “ commercial ” is either synonymous with or 
includes the earning of profits : see Mayor, of Timaru v. South 
Canterbury Electric-power Board ([1928] N.Z.L.R. 174). The word 
“ as ” in the phrase “as in actual operation ” accentuates the view 



186 


BUTTERWOETH’s LOCAL GOVERNMENT REPORTS. 


[1952] 


that, if a fleet is in actual operation, it must be making or losing money. 

In any case, see International Raihoay Co. v. Niagara Parks Commission 
[[1936] 1 D.L.R. 737, 744). 

The submissions for the company against any consideration of 
profits are based on s. 68 (3) ; but the submission for the Authority is 5 
that, as at the date for assessment, there was no loss of goodwill. In 
all the cases in which replacement cost has been allowed, it has been 
because the a.ssets had a higher value. Of all the cases cited for the 
company, the first eight, except In re Ships “ A ” a7id “ B ” ( (1943) 

3 M.C.D. 44) and Hamilton Gas Co., Ltd. v. Hamilton Borough ( (1910) 10 
JS'.Z.P.C.C. 357), contain these elements : {a) compulsory purchase or 
qaasi-j)urcliase ; {h) no buyer except a compulsory purchaser ; (c) the 
requirement that plant must be in situ ; (d) conijdete cessation of the 
buyer’s right to cai-ry on ; and (e) express exclusion of taking any account 
of profits or goodwill. There is less analogy with this case than there 15 
is with the Admiralty cases : see Royal Moior-hus Co., Ltd. v. Auckland 
City Council ([1927] N.Z.L.R. 423) and Melbourne Tramway and Omnibus 
Co., Ltd. y. Tmmway Board ([1919] A.C. 667, 674), where, at the moment 
of valuation, goodwill was excluded ; but in this ease goodwill at the 
time of valuation was not excluded. Inquiry could be made as to 20 
the amount of traffic ; the accounts of the company and the results 
of the operations of the ferry service should be examined ; and an 
estimate should be made of wliat a purchaser would consider he could 
make out of the ferry service, 

Wilfrid Sim, Q.C,, adds: If the Authority’s submissions as to 25 
valuation are accepted, the Commissioner may then value, as part of the 
assets, both the licence and the goodwill. This seems to be admitted. 


Cur. adv. vtiU. 

The judgment of the Court was delivered by 

Stanton, J . We do not propose to do more than refer to some of 30 
the relevant facts set out in the Case Stated. The following matters, 
however, it seems to us, in particular require special mention : 

Ja) The Devonport Steam Perry Co., Ltd. (which, for convenience, 
will liereinafter be referred to as the “ company ”) has for upwards of 
seventy years efficiently and profitably carried on passenger and vehicular 35 
services across the Auckland Harbour, for which purpose it has acquired 
a lleet of ferry vessels and other assets, including a subsidiary local road 
transport passenger company. 

^ (&) Two Royal Commissions, one appointed in 1929 and the other 

in 1946, both reported that the time would come when a ferry service 40 
would no longer adequately cope with the trans-harbour traffic, so that 
the provision of a harbour bridge would become imperative. The 1946 
Commission specifically found that the existing service, augmented and 
imgoved as the Commission recommended, would meet the needs of 
trattic tor the next ten or fifteen years, but that, at the expiration of that 45 
bridge would be necessary. It was also found that, 
when the bridge was in service, no scope would remain for vehicular 
terries, but that passenger ferry services would remain to a limited 
number of points, 

(c) It was recognized that, for the period between the passing of the 50 
Act and the opening of the bridge, it was necessary that an efficient 
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ferry service should be maintained, j)a,rticnlarly having regard to the 
needs of an increasing population. It was aiso\-ecognized iiat, if such 
services were to be maintained and augmented, the companv would be 
forced into heavy capital expenditure in respect of its fleet. 

(d) By virtue of the Transport Law Amendment Act, 1948, the com- 
pany’s ferry services became subject to Part II of the Trans|)ort Licensing 
Act, 1931 (now Part VI of the Transport Act, 1949), and at December 
1, 1950, the company was the holder of a temporary harbour-ferry 
licence under that Act, and no other person had a harbour-ferry licence 
in respect of the Auckland Harbour. 

(e) As at December 1, 1950, no market existed in New Zealand or 
elsewhere for the vessels of the companj^-’s fleet, or for vessels of that 


! 


type. 


The Special Case set out the submissions made before the Commission 
by the company and the Authority, but at the hearing in this Court 
these submissions Avere someAvhat modified, and it would, we think, 
be correct to say that the main submission by the Authority aa'us that 
the Commission, in determining the fair commercial value as at December 
1, 1950, and as in actual operation at that date, of the fleet of vessels 
owned by the company, should ascertain the capitalized value of such 
fleet as a going concern and on a profit-earning basis. In elaboration, 
it was submitted that, in arriving at the prospective earning-power 
of the fleet, it was proper for the Commission to take into consideration 
such evidence as might be available to establish that a probability 
existed before the passing of the Act that a bridge across or a tunnel 
under water would be constructed by a foreseeable date and would in- 
juriously affect the earning-power of the fleet. It was conceded that, 
in ascertaining the value as a going concern, the Commission Avas also 
entitled to take into consideration, together with other factors, such 
matters as the original construction cost, and also the replacement cost 
of the vessels less depreciation and less a reduction for obsolescence, 
but only in conjunction Avith an inquiry as to their profit-earning capacity. 
It was further contended that, if it was established that a probability 
existed before the jAassing of the Act that a bridge or tunnel Avould be so 
constructed and Avould substantially reduce the volume of ferry-borne 
traffic, this Avas a factor relcA’-ant to determining the extent, if any, of 
obsolescence. 

For the company, on the other hand, it aabs submitted that, in 
determining the fair commercial value of the fleet of vessels as aforesaid, 
the Commission must apply the test of the cost of replacing each vessel 
less depreciation for the age of such vessel and less also (if the Com- 
mission thought it proper to take the matter into account) the obsolescence 
of any of the company’s vessels. 

Both parties agreed before the Commission, and again in this Court, 
that the fact that the bridge was now to be built pursuant to the Act 
should not be taken into account as affecting values. 

The learned Commissioner informed the parties, and so indicated to 
the Court, that, in his opinion, a correct method of arriving at the value 
of the company’s fleet in accordance with the statute, there being no 
available market for such fleet, was the replacement cost of the com- 
ponent vessels of the fleet as at December 1, 1950, less depreciation for 
age, commonly knoAvn as “ straight line ” depreciation, and that, 
subject to any ruling of this Court, that was the method he proposed to 
apply, though he agreed that obsolescence might be taken into account 
if it were established by the evidence. In elaboration, the learned 
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C'ojiiJiii.ssioiier stated that, in hi.s opinion, the submission ot the Authority 
^\as iia-orrect as being contrary to establislied authority and because it 
of' nec‘ossity iiiti-odueed considerations of goodwill, whicli he lield were 
expressly excluded by s. 68 (8) of the Act. 

d'he following questions v-ere submitted l)y the Commission to this 5 
(Jourt : 

(1) What is the proper construction to be placed on s. 68 (1) (a) of 
the Auckland Harbour Bridge Act, 1950, in relation to the test of factors 
to be applied by the Commission on its assessment of the value of the 
Company’s fleet ? 10 

(2) Does either or both of the method of assessing value submitted 
by the company in para. 5 (i) above or by the Authority in para. 6 (i) 
above comply with the requirements of the Act ? 

(3) Are there any other methods of assessing value which complj" 

with the requirements of the Act ? 15 

(4) Is the Commission free to choose whichever method of assess- 
ment of value it considers proper in the circumstances, or is it obliged 
as a matter of law to apjily any one or more of such methods to the 
exclusion of any otlier of such metliods ? 

(5) If the test of rejdaeement cost is applicable, should such cost be 20 
determined as at December 1 , 1950, or at an earlier date ? 

It is to be observed tliat Part VII of the Act makes provision for three 
separate claims for compensation. First, there is a claim by the corn- 
])any which is desalt with in ss. 67, 68, and 70 ; seoondljq there is a claim 
by the iVuekland Harbour Board on account of expenditure incurred 25 
by it, during the period betAveen the date of the commencement of the 
Act and the date rvlien the bridge is first opened, in the provision during 
that period of vehicular and passenger landing facilities necessary for 
the carrying on by the eompanj'- of an adequate harbour-ferry service ; 
and, thirdly, there are claims by employees of the compaii}^ in respect of 30 
loss of employment caused by the curtailment, on account of the opening 
of the bridge for public traffic, of the harbour-ferry service carried on 
by the company. 

The general features of this part of the Act appear to be these : the 
Legislature, in granting the necessary statutory authority for the building 35 
of the bridge, took cognizance of the circumstance that the public 
interest required that appropriate measures should be taken to ensure 
that adequate facilities for the public were maintained pending the com- 
pletion of the bridge, and to this end it thought it necessary to make 
jirovision for compensation in favour of those persons and their employees 40 
who were expected to maintain — and, indeed, augment — existing 
services. The provisions that are made in the company’s favour, as 
s. 27 of the Act clearly shows, are by way of granting compensation in 
respect of loss incurred through the operation of the bridge. The 
primary object, it would appear, wns to prevent not only a cessation 45 
but a deterioration in the service, and consequent injury to the public. 

To achieve this end, as was stated by their Lordshij^s in Melboiiryie 
Tramway and Omnibus Co., Ltd. v. Tramway Board ([1919] A.C. 667) : 

“ the two parties are by statute coerced, so to speak, into a settlement ” 
{ibid., 675). 50 

Section 68 of the Act is as follows : 

(1) For the purposes of assessing any such compensation the Commission shall 
determine-- 
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(a) The fair commercial value as at the date of tlie passing of this Act and as 

in actual operation at that date, of the fleet of vessels owied by the 
compan5^ : 

(b) The amount of capital expenditure incurred by the coni],a.n\s uitli t)io 

5 approval of the Authority, in tlie period between the date ot'tlie jiassiny 

of this Act axrd the date when the bridge first becomes ojton fitr ]..ubli(! 
traffic, in maintaining or augmenting its fleet of vessels during that ppi-ifjd 
in such a manner as to ensure the conthuiance of an adequate Harhour 
feny service. All capital expenditure incuired by the cornjiany for anv 
10 of purposes between the passing of this Act and the date of tho 

first meeting of the Authority shall be deemed to be iiu.-.uired witli tlie 
approx al of the Authority ; 

(c) The residual value as at the date when the bridge first becomes open for 

public traffic of the fleet of vessels owned by the company at that date. 
15 Wlxen making its determina,tion under this pai'agraph, the Commission 

may take into account both the disposal value of any of its vessels 
which the eoinpanjr proposes to sell and the value to the company ot' 
any of its vessels wliieh it profioses to retain for the puqxoses of con- 
thiuing a hai’bour ferry s.rvice : 

20 ('f) The portion of the amounts determined pursuant to paragraphs (a) and (?.)) 

of this subsectioir which the company has been able to recover by 
means of— 

(i) The residual yalue determined piu-snant to jxaragi’aph (c) of 
this subsection ; 

25 (ii) The amoimt of any special depreciation reserve established by 

the company and existing at the date of the passing of this Act by 
way of provision for loss anticipated to arise in consequence of the 
operation of the bridge ; and 

(iii) The fares charged to tlie public during the period inten^ening 
80 between the passing of this Act and the date when the bridge first 

becomes open for public traffic. 

(2) The amount of compensation payable to the company under tliis Part of 
this Act shall be the sum of the amounts determined pursuant to ixaragraphs (a) 
and (b) of subsection one of this section, less the amount determined pursuant to 
35 paragraph (d) of that subsection. 


(3) Nothing in this Part of this Act shall be deemed to confer upon the company 
any right to compensation for loss of goodwill. 

(4.) The matters referred to in paragraph (a) of sub.section one of this section, 
and any other matters referred to in this section which can at the same time he 
40 conveniently determined shall, as soon as practicable after the commencement of 
this Act, be referred to the Commission. 

(5) The right of the company to receive compensation under this Part of this 
Act shall be conditional upon the company maintaining, at all times during the period 
betweeir the passmg of this Act and the date when the bridge first becomes open 
45 for public traffic, an adequate harbour ferry service serving the same localities and 
traversing the same routes as are served and traversed, at the passing of this Act, 
by the harbour ferry service owned by the company. For the purposes of this 
subsection, the company shall he deemed to have maintained an adequate harbour 
ferry service during any period that it is the holder of a harbour ferry servuce licence 
50 under the Transport Act, 1949, granted in respect of the said localities and routes. 



W e think the proper approach is to begin by examining the language 
of the section. As tvas said by Lord SMw of Dunfermline, delivering 
the judgment of their Lordships in Ilmnilton Gas Co., Lid. y. Hamilton 
Corporation ( (1910) N.Z.P.C.C. 357) : “ Their Lordships, however, 

“ are of opinion that each of these cases, and also the present case, 
“ depended and depends not upon any rule or principle of law of general 
“ application, but solely and entirely upon what is the just constiuction 
“ of the language, whether of statute or agreement, regulating the measure 
“ and nature of the claim ” 359). 
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Tn onr view, before considering the meaning of the words in subs. 

I {a), it is ru;c(‘ssfU'y lu ct)nsidei‘ the I'ffect' of subs. .*>. d he eoinu'any 
; eonteiided 1 ids sui>section sliould lie T'end as ii it had la.-eji incor- 

]»oratc<i in suits. 1 {a) so that in. effect it wa.s provided that iiu‘ ('.oinmn^sion 
\va„s t(t deterniiiic what:, was the fair tronnnereial value of the eoinpany s 5 
ve.s.se]s “without any aijovva,nco for goodwill ". Ihe Authority eon- 
t (aided that subs. 3 had nothing to do with subs. 1 (a), and that the 
v:i!ua,lion liiorein ineatifuied should be made without any reference to 
the [)rovi.sions of subs. 3. It was said that at the piresent time thei’e 
is no loss of goodwill, and sub.s. 3 was only inserted ex abundanti cmdela, 10 
to ensnri' that, if and when there w^as a lo.ss of goodwill, the company 
oould not claim in respect of such lo.ss, but mu.st accept such compensa- 
' ; tion as was payaiilc under the Act. Consequently, the valuation under 

suh.s. 1 (a) sliould be made as if tlie provisions of subs. 3 w’ere not in the 
Act, and would, or at any rate might, be the capitalized value of the 15 
fleet of vessels as a going concern and on a profit-earning basis. 

It will be .seen that the measure of compeasation provided by the 
' Act — disregarding, for the present, factors which are immaterial — is the 

’ ! difference between the present-day fair commercial value of the company’s 

fleet and its residual value when the bridge is completed. The only 20 
A w'ay in which goodwill can enter into the computation of that amount 

is in the making of the valuation of the fleet : if it is not imported into 
- ' that valuation by a consideration of the fleet’s profit-earning capacity, 

; goodwill could not be claimed or obtained. It seems to us more logical 

, : to relate subs. 3 to the only factor to which it could relate than, by 25 

excluding it from application to that factor, to deprive it of all meaning 
or force ; accordingly, we hold that the valuation fo be made under 
subs, 1 (a) is to be made upon the basis that goodwill — that is, profit- 
.1;' I eai'iiing capacity — is to be excluded. 

Although this statute must be construed and applied according to 30 
!.jl its owm particular terms, the decisions of the Courts in compensation 

cases are some guide as to the method to be adopted in making the 

; valuation here prescribed. On the view of the Act that we have 

i d accepted with respect to the exclusion of goodwill, the matter is in line 

jll’ with a number of eases w^hieh have similar features. The term “ goodwill ” 35 

I is first used in tramway cases in In re An ArUtration hekve&n Bucknall- 

under-Hiitkioaite Urban District Council and South Normanton, Blackwell 
and H'Uckmll-under-Hnthwaite Gas Co., Ltd. ( (1905) 69 J.P. 329). In 
that case, franchises and statutory powers were not involved, but the 
Court was considering the element of earning-capacity or profit-making 40 
ability, and chose to call it goodwill. In In re An Arbitration behveen 
London County Council and London Street Tramways Co. ([IB94] 2 Q.B. 

189), LindUy, L.J., said : “ Apart from the direction that no allowance 
“ is to be made in respect of past or future profits of ihe undertaking, 

“ there w^ould be no difficulty. The trauway w'ould he valued as some- 45 
“ thing yielding profit ; the rails and the goodwill — i.e., the profit to be 
“ expected from their use — w'ould both be valued, and the value thus 
“ ascertained would be the value of the tramway. But then no allow- f ' 

“ ance is to be made for profit, and the problem is thus reduced to the 
“ question. What is the value of the tramw’^ay to a purchaser entitled to 50 
“use it, but wfro is not to be charged anything in the shape of an 
“allowance of past or future profit of the undertaking ? The arbi- 
“ trator has answ'ered this question by sajdng that the value is what 
“it would cost the purchaser to lay down the tramway. After much 
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cos'isidurjition .1 have come to the eonclusion that he is right ” {ibid., 
209 ). 

d'ke word "hgoodw ill ” has since then been commonly used in jiulg- 
incnts, sTatntes, and <!ontracts to indicate profit-earniii.ii; c;t.]»a<-ity ; hu- 
5 Haiti Ua.'< (Jn., JJd. v. Hamilton Borough { (1910) N.Z.P.C.d. bo?), 
Jioi/al Motor-bus Ho., Ltd. v. AueJdand City Council (|'Jt>27] N.Z.L.R. 
42H), and Frnnidin Blectric Supply and Trading Co., Ltd. v. Climic 
[1929] rbL.jt. 194). In all the eases where goodwill or its equivalent 
lias })oe]i exclndcd as an element in estimating value, the Courts have 
10 uniformly excluded any question of profits, for the purpose either of 
increasing the valuation, as in the London Street Tramivays Co. ease 
([1894] 2 Q.B. 189), or of reducing it, as in the Franklin Electric Supply 
and Trading Co. case ([1920] G.L.R. 164). 

The valuation here inquired is a valuation not of a business or under- 
15 taking, as in the Hamilton Gas Co.’s case ( (1910) N.Z.P.C.C. 357) or 
in the tramway cases, but only of a number of vessels, and it has not 
been usual, when such a valuation has had to be made, to consider 
profit-earning capacity. As w'as said by Wilson, J., in Be West Catiadian 
Hydro Electric Corporation, Ltd. ([1950] 3 D.L.It. 321) : “ To sum U2:> 
20 “ the English and Canadian cases, this might be said : 1. That in every 
“ case w'liere only physical structures without franchises, or statutory 
“ powers, or other things necessary to earning capacity were taken, 
“ reproduction cost was the test of value, and consideration of earnings 
“ was excluded. 2. That in the cases where a whole undertaking was 
25 “ taken, earnings were considered and an overall value sot, except where 
“ the statute fixed a method of measuring value which excluded con- 
“ sideration of earning cajiacity ” {ibid., 357). The learned Judge’s 
wmrds “ were taken ” may, we think, for our present purpose be appro- 
priately replaced by the words “ were to be valued 
30 However, if the vessels be treated as an undertaking, then, in our 
view, if the meaning of the Act is that the valuation of the vessels is 
to be made without any allowance for goodwill, Iniernatmial Railway 
Co. V. Niagara Parks Commission ([1937] 3 All E.R. 181), a decision of 
the Judicial Committee of the Privy Council, is a strong authority 
35 against adopting profit-earning capacity as the basis of that valuation. 
In that ease, the railw^ay company had been granted by agreement, 
confirmed by statute, the exclusive right for a period of years to con- 
struct and operate an electric railway wliich it w'as hoped would be used 
extensively by tourists wishing to view Niagara Falls. In point of 
40 fact, however, the railway was not a success, because of the advent of 
the motor-car. The terms of the agreement provided that at the end 
of the period the company was to be duly compensated “ for their rail- 
“ ways, equipment, macMnery and other w^orks . . . but not in 

“ respect of any franchises for holding or operating the same The 
45 arbitrators a majority reached the conclusion that the railway had 
become practically valueless as a going concern, and that, in result, 
the compensation should substantially be the scrap or break-up value of 
the undertaking. The Com’t of Appeal of Ontario was unanimously 
of oi)inion that evidence of losses in the operation of the raihvay w^as 
50 admissible to determine value. The Privy Council reached the opposite 
conclusion, for the reason that, it held, it w’as fundamental that it 
was a w'orking railw^ajq complete with equipment, machinery, and works, 
v/hich the coiiiijany w'as bound to hand over, and for which it was to be 
duly comj)ensated ; and, in restilt, the proper basis of the compensation 
55 W'as the cost of reconstruction less depreciation. Their .Lordships 
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WMv of opinion that llie jiroper consi ruction of tln^ stalulniy aprcernr-nt 
coiiirl not depend on the finaneial I'ewiilt.s viliicli iia.d in faei followed. 

!f the Niiipara Ihirku (,Vrjnmi,s,siofi was riidit, tlie?) it must ueecssa I'ily 
liave followed iJml, if tins efunpa.uy ha-d [jroved a. Iniye sueci'ss, tlu-n llu' 
eompany would liave been eiititk'd to the eoniuicreial value of its muhu'- 5 
taking, and sueji a. ja-sull would ha,ve been contrary to the language of 
the agreement. Lord Mornr’dhni, in d'-livei'ing the judginent of tin.' 
Board, sa.id : ” It i.s a faini]ia.r feature, common to all cases in whicli ;i 
“ fi-a,ne.hise for a public utility is granted to private undertakers for a 
“ limited period, coujiled with an obligation to transfer the undertaking 10 
“ to a jinblic authority at the conclusion of the period, that the under- 
takers must look to reap the reward of their enterprise in the profit 
‘‘ u'hiclr they may make during the currency of their franchise, and on 
“ its expiiy shall receive only the value of the structure which they 
“ have created, without any compensation either for the profits or the 15 
“ losses which they may have made or .sustained while in the enjoyment 
“ of their franchise. This is plainly just, for, with the termination of 
“ the franchise, the power to make profits or the liability to incur losses 
“ simultaneously terminates. The promoters have liad their chance 
“ to make what they can out of their undertaking in the knowledge that 20 
“ it was of limited duration and that they must part with it at a fixed 
“ date. To compensate them on the basis of the jn-ofits which they 
“ have made and are surrendering would he to assume that they had 
“ a right to go on making profits although ex hypotJiesi the franchise 
“ which gave them that right had come to an end. It is these con- 25 
“ siderations which, in their Lordships’ view, render it erroneous in 
“ principle to have regard to profits earned or losses sustained when 
“ what is in question, as here, is the compensation to be paid to a private 
“ undertaker at the expiry of its limited franchise for the pliysical struc- 
“ ture which it has created and which has tlien to be transferred to a 30 
“ public authority. In the present case, the agreement expressly 
“stipulates that the company is not to be compensated ‘ in respect of 
“ ‘ any fi-anchise for holding or operating ’ its railway. That is to say, 

“ it is to receive nothing in respect of the loss of the riglit to make profits 
“ which the franchise conferred upon it. The effect of these words is 35 
“ equivalent to the exclusion of anv allowance for past or future profits ” 
“{ibid., 189, 190). 

The circumstances were no doubt different, and the words “ com- 
“ mei’cial value ” were not used, and to say that the commercial value 
of the property is to be ascertained without taking account of its capacity 40 
to earn commercial profits seems to be a contradition in terms. How- 
ever, in numerous cases such a contradiction in similar circumstances 
has been accepted, and we think it must be accepted here. 

Assuming, then, that the question of profits is excluded, tlie next 
fact to be considered is that there was at the relevant date no market 45 
in New Zealand or elsewhere for the vivssels of the com])any’s fleet. 

It is not stated whether this absence of mai-kct was due to the intendetl 
erection of the bridge or to other causes. If it were the former, tlie 
position would be the same as in Royal Motor-bu-H Co., Ltd. v. Auckland 
City Council ([1927] N.Z.L.R. 423), and, in accordance therewith, it 50 
would be necessarj’' to assume a market. If the bridge had not caused 
or contributed to the absence of market, it would, we think, still be 
necessary to assume an available market, because otherwise the vessels 
would have to be valued at their break-up value, and this could not be 
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said io r(-j)rc.si‘ul their “ hiir commercial value ”, and that, it is thought, 
camuh iiave laa'n the intention of the Legislature. 

ILaviiig r(‘jccted tlio two methods of profits basis and sera]) vahxc. 
wJuil is |('ft as a, means of ascertaining the fair commerxiial value of these 
5 vesse-ls >. In tiu' Royal Motor-hu-s Co. ease, in analogous <'ir<;nmst,a,uees, 
Sir (Jhorlo.s Skrrntt, (f J., delivering the judgment of the Court (con- 
sisting of himself and of Hrrdimm and Reed,. JJ.), sxiid that in most eases 
the \ aiiie of t\vent_y-eiglit motor-buses would be the ttggregaix? value of 
each of thmn, and, ad’t(.-r discussing a claim for fleet value, concluded 
10 thus : ■■ W'e see no I'casou why, if the Compensation Court thinks proper, 
it should not ascertain the fair commercial value of the assets in gloho 
“ on the basis of an available market — carefully excluding goodwill as 
“ an element in value ” {ibid., 428). The judgment does not say by 
what method this value was to be ascertained, but it is difficult to see 
15 what method could have been adopted in that case other than the 
method known as reproduction cost less allowances for depreciation 
and obsolescence. In Oldhmn, Ashton and Hyde Electric Tramways, Ltd. 
V. Ashton Corporation ([1921] 1 K.B. 269), Eowlatt, J., said it was the only 
way : “ Criticisms upon it readily occur to one, but it is established ” 
2 ) {ibid., 277). Such criticisms may perhaps be said to be even more 
pertinent when one has — as here — to consider not value ” merely, 
but “ fair commercial value ”, and w'e think it jiroper to say that merely 
to take reproduction cost as at December 1, 1950, and then to deduct 
allowances for depreciation and obsolescence could hardly be expected 
25 to result in ascertaining the fair commercial value of the vessels. While, 
therefore, realizing that these are matters for the Commission to deter- 
mine in the light of the facts as proved before it, we desire to say that 
it is not by any means incumbent on the Commission to confine itself 
to costs as on December 1, 1950, nor has it been the habit of arbitrators 
30 always to do so. In National Telephone Co., Ltd. y. Postmaster-General 
( (1913) 29 T.L.'R. 190), it is said that the arbitrators in valuing materials 
took the average price paid for a period of twelve years, and. for labour 
took the average cost for a period of six years. In Toronto City Corpora- 
tion V. Toronto Railway Corporation ([1925] A.C. 177), Viscount Cave, 
35 in delivering the judgment of the Judicial Committee, while approving 
the decision of the arbitrators that tliey should have regard to prices 
as at the time of the arbitration, said that the arbitrators had by no 
means adopted reproduction cost less depreciation as the only and 
sufficient test of value, but had had regard in some cases to original 
40 cost of construction, reproduction cost, physical deterioration, degrees 
of obsolescence, and alleged defects and advantages from the operating 
standpoint {ibid., 191). 

There is a very illuminating and instructive judgment on methods 
of ascertaining values in Montreal v. Sun Life Assurance Co. of Canada 
45 ([1952] 2 D.L.R. 81), a decision of the Judicial Committee of the Priv}'' 
Council. That ease concerned the value at which a somewhat unusual 
building was to be assessed for rating pur})Oses. While the circumstances 
are not wholly parallel, the exaniination of possible factors and their 
relative importance in determining ultimate value is helpful in solving 
r>{) the jwesent ]n-oblem. Wo refer to the following passage as exhibiting a 
realistic appreciation of the considerations to be kept in view: “The 
“ ultimate object being to find the amount which a willing buyer and 
“ seller would agree upon it by no means follows that the owner, even if 
“ regarded as a potential buyer, wnuld pay the price originally expended 
55 “ or, to take another line of approach, that if he had to re-erect the 
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“ building at the time of the assessment, he would ei'cet oiu' (.f the 
“form or incur the same expenditure. All these mattf'i's end ; 

“ them any change of eircumstance.s must be talceii into eonsidera 
{ihuL, 96). 

Mr. likhm)hd, for tlie Authority, invited the {.hurt to have regaid 5 
to some of the Admiralty caws nhere shijis ha-ve la-en lost as the re- 
sult of ne'dioenee on the ])ai 1 of anotlu'r ; see L/e.h^o.sr// (l}/rd(/( r] {Oinicfs) 

V. Edlifm {(JH-w-rs) ([19:]3j A.t.;. 449). Jn that case, Lord 

Wr'Hjht spoke of the figure of <lamages rei)re.seuiing y tlie capitalized 
\ahie of the vessel as a “profit-earning machine’' {ibid., 464). V/e 10 



liav'c earefiilly studied these causes, but do not find them really helpful. 

'I'he guiding principle in actions in tort is restitutio in integrum., and it is 
(liffiMilt to" distinguish between the value of the vessel and the loss 
sustained by the owner having regard to the ships’ pending engagements. 

It remains to mention two matters whicli were dealt Vv’hh at the hear- 15 
ing and in respect of whicli no specific questions were asloxi. In para. 10 
of"the Special Case, the learned Commissioner — inq-liedly, at all events — 
invites the Court to exjiress an opinion on the question of obsolescence. 

It vvas argued by the Authority that, in consiiiering obsolescence, the 
Commission shoiild regard the fleet of vessels as obsolete because it is 20 
said that before tlie passing of the Act there was a probability that a 
bridge or tunnel would be built in the foreseeable future and would 
render useless the major part of the fleet. We think the answer is 
that the valuation should be made on the situation as it existed immedi- 
ately before the passing of the Act. When the bridge is in operation, 25 
It is true that the major part of the fleet may be redundant, but that, 
in our view, is a very different matter. In our opinion, obsolescence as 
such arises in the present case only if it be established on the evidence 
that particular vessels in the fleet are, by reason of age and other con- 
siderations, less efficient than the more modern vessels : see Toronto 30 
City Corporation v. Toronto Railway Corporation ([1925] A.C. 177, 184, 
185). In any event, the whole matter seems to us to be in the region 
of speculation, and we cannot think that it would be right to dispose of 
the company’s claim in this w'ay. If, indeed, there was anything in 
the point, surely it is i-easonable to suppose that the argument would 35 
have been advanced in International Railway Co. v. Niagara Parhs Com 
mission ([1937] 3 All E.Ii. 181), which peculiarly lent itself to this argu- 
ment. 

Finally, reference is made in para. 7 of the Special Case to a conten- 
tion that the “ contingent ” possibility of the construction of a bridge 40 
across Auckland Harbour which existed before the passing of the Act 
Avas a factor to be considered as affecting value. In our opinion, this 
possibility (which at the hearing was referred to as a probability) should 
be ignored. To begin with, as has already been said, the matter is 
entirely speculative, and, in any event, the provisions of the Act itself 45 
are, in our opinion, against the submission. Section 68 (1) {d) requires 
the company to bring in by way of deduction any reserAm fund established 
by it “ by Avay of provision for loss anticipated to arise in consequence 
“"of the operation of the bridge If, then, a deduction Avas required 
to he made to take care of this contingency, the company would, or might, 50 
be twice penalized. It appears to us that this argument might apply 
both w'ays. The Authority submits that the prospect of an alternative 
method of crossing the harbour should be taken into account in arriving 
at the commercial value of the fleet. It could, we think, he argued 
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wilii (-({ual forcf- if the company declined to continue its opcrfsl ions, 
then would indeed he an im.jjasse, and this might mean that, tlie 

commci'cial \'ahK‘ of llie fleet was higher, and iiot lower. TIktc is, we 
think, iuiifh fot'ce in the observations of their Lordships in Melhonrhe 
5 Tratnu'a>j and Onrnihvs Co., Ltd. v. Tramway Board ([1919] A.tl. 997), 

V. liere Lord Dinifdin, deliv^ering the judgment of their Lordships, said : 

“ On Ihe one hand was the extreme position of exacting a fancy price 
“ for the plant, because that plant was the only plant available for 
“ many montlis. On the other was the valuation of the plant at a 
10 “ break-up value, which would mean what it would have fetched if bought [ 

“ to be removed to some other place where there w'as a cable system. • 

“ Between these extremes the arbitrator was to fix such compensatioxi \ 

“ as should effect ‘ an equitable settlement.’ It seems to their Lord- j 

“ ships that witliin reason he was made master of the situation. As a ; 

15 “ matter of fact, he has adopted the method of valuation which was ! 

“ adopted in the cases of the Edinburgh Corporation and the London i 

“ County Council, where the words used were : ‘ The then value of the J 

“ ‘ tramway excluding profits of the undertaking.’ Their Lordships | 

“ think that this method was clearty within the arbitrator’s powers. s 

20 “ In so saying they recognize that this is a special case arising on the j 

“ provisions of a statute specially expressed, and they are not in the [ 

“ slightest degree criticizing or qualifying the series of decisions of which I 

'‘In re Lucas and Chesterfield Gas and Water Board ([1909] 1 K.B. 16) ; ] 

“ Cedars Rapids Co. v. Lamste ([1914] A.C. 569) ; and Ruddy v. Toronto \ 

25 “ Eastern Ry. Co. (decided on January 23, 1917, by this Board) ([1917] \ 

“ W.N. 34) may be taken as examples ” {ihid., 675, 676). ) 

We aTe of opinion, then, that the possibility or probability of a bridge 
or tunnel being built in the foreseeable future should not be regarded as 
a factor in determining the fair commercial value of the fleet. 

30 We think the questions asked should be answered as follows : ^ 

[ 

(1) The proper construction to be placed on s. 68 (1) {a) of the Auck- | 

land Harbour Bridge Act, 1960, is : [ 

(a) The Commission is to determine the fair commercial value of the ? 

eompam^’s fleet of vessels, but without any allowance for j 

35 gooclwill or loss of profits. t 

(h) In making such valuation, every proper method of valuation is | 

available to the Commission, provided it is not based on a | 

capitalization of the profits from the operation of the vessels. ; 

(2) Neither of the methods of assessing value submitted by the com- > 

40 pany or the Authority completely complies with the requirements of the 

Act. The method of replacement cost less depreciation and obsolescence, \ 

while a proper method to use, does not necessarily mean as a starting- 
point rejJacemeiit cost as at December 1, 1950, with an allowance for 
depreciation and obsolescence. The Commission should consider also ;] 

45 original cost, and the question of averaging costs over a period, and it 
should determine the period. These and all other relevant circumstances 
(always excluding goodwill) should be given their proper weight, so that | 

the ultimate figure arrived at satisfies the Commission that it is a fair ;• 

commercial value of the vessels, j* 

50 (3), (4), and (5) The Commission should proceed as already indicated I 

in the answers given to Questions (1) and (2). " | 
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The que.stion of costs will be for the Conimission to determine. 

Questwns cmsu'ered accordingly. 

iSoUcitors for tlie Auckland Harbour Bridge Authority : Eolniden and 
JlorrockH (Auckland). 

Soliciitors for tlie Devojiport Steam Fenn^ Co., Ltd. ; Lisle AMert/m 
and Kingston (Auckland). 
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SaPRE.ME Court. Hamilton. 1951. November 
Finlay, J. 
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censing — Licence — Ownership — Land on v:Idch License.d Premises erected by Lessee 
in Terms of Lease vested in- Crown — Licence issued from Tune, to Time to Lessee 
or Lessee's Nominee — Crown the Owner of Licence on Expiry of Lease — Goodwill 
of Licence vesiinq in Grown on Reversion of Premises- — Licensing Act, 1908, 
ss. m-129, 254-230. 

The Whaingaroa Domain was gazetted as a Recreation and Thermal 
Reserve on June 1, 188(5, and thus became a public domain subject to the 
Public Domains Act, ISSl. The Crown leased the domain, or the major part 
of it, to one W. for twenty-one years from April 30, 1887. 

x\s a term of the lease, W. accepted the obligation to erect “ an accommo- 
“ dation house upon the said land sufficient to accommodate ten persons at 
“ least within twelve months from the commencement of the said term ”. He 
also undertook within eighteen months from the commencement of the term 
“ to furnish proper and sufficient paddock accommodation for the horses of 
“ visitors, guests tmd travellers, such paddocks to ! e in immediate proximity 
“to the said house”. The lease Contained nothing to indicate whether a 
licence was to be procured for the accommodation house, much less by whom 
or in whose interests any licence was to be secured. 

The lessee built an accommodation house, which was called (and has con- 
timied to be called) “ the Waingai'o Hot Springs Hotel At some date, 
believed to be in 1890, an accommodation licence in respect of the house w'as 
issued to the lessee by the local licensing authority, and it was renewed from 
time to time. 

The first lease to W. having expired by effluxion of time, effect was given 
to the provisions of the lease in that the improvements on the land were valued 
in 1908, and a lease for a further term of twenty-one years was put up for auction, 
at which the then lessee became the pui'chaser. A new lease, dated September 
2(.>, 1908, was executed at the reque-st of the Whaingaroa Domain Board between 
His Majesty the King and the lessee for a term of twenty-one years from May 1, 
1908. The terms of this lease were substantially in accordance with the terms 
of the earlier lease. Before the expiry of that lease, tlie improvements on the 
land were valiied in terms of the provisions of the lease, and a fresh lease for 
twenty-one years was, in the year 1929, put up for sale by auction. At that 
date I)., whp had in the meantime become the lessee — presumably by assign- 
ment — became the purchaser of the lease; and a new lease, dated July 18, 
1929, was entered into between His Majesty the King and tho defendant for a 
term of twenty-one years from May 1, 1929. This lease was validated by s. 4 
of the Reserves and Other Lands Disposal Act, 1929. 

The lease to W., which took effect from AiDril 30, 1887, contained no term 
specifically applicable to the premises as licensed premises. In tho lease of 
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Fi'nti-i.ii fi 2(), lOoS, t]i( re wsP-i rovoiiiuit by 1;be iesscen tliat:, they would 
('.(iMpiy oiili "tin- nHjiiii-eiiioiiis oi' Uio ijic-oiihinu Laws , . . so as to 
'■ The cndoi'sod for or iiaide to b irteiKne ijy 

" rcM'on oi ,ui\ breach or ini'.eomliiet, l)y tli(‘ Lieeii.'ce for the tma; lionip oi lla; 
“■ .'.aid .ierM>minod,itiori luaiw*.'’ 'Thut lease al.so provitled that, ii tiie I^iieeiis-ansj 
< 'oniiiiitice I'l-iinii'i d ea.pilal oxyieiiditure oti the preinist.;-s t hat tiu' le-'or' con- 
sidered bo_v Olid the r(‘(juirenients ofthe distriet, then any forfeiture of t la' li( cnee 
<is .1 result ot tlie failuie of tlie lessee to comply with the Committee’s reciime- 
mi'iits should not he a yrrouiid for forfeitme of the lea.se. The lease of July i h, 
contained a co\ erarnt and a provision in the same terms. Otherwi-e, it 
contained no term si'.eeifically ajijilioable to the premises as licensed premise.s 
or to the lc:-see as a j lor.son holding a licence under the Licensing Act, 1908. 

D. had lioon a lessee in occupation of the W. hotel under the lease granted 
to her by tlie Crown in July, 19d9. Thi.s was for a term of twenty-one years 
from Mily I, wliicli oqiirod ou Apiril 30, 1950. Since the expiry ofthe 

lea,^e. iJ. 'remained in posse.ssion as a tenant of the Crowat under a tenancy at 
will determinahlc by one numth’s notice. She had paid, and was paying, a 
ground rent of Kis. per week. O’he licence had never been in her name. From 
IMay 11, 1927, onwarfls. it w'as in 1-ho name of numerous men in succession. 
It W'as now in the name of one Hancock. It w^as a.,ssumed, how'ever, through- 
out the argument tiuit, whoever wa.s the licensee during the tenancy of the 
promises by ik. he held as her repi'eseutative. 

The CrowiT was tlie mvtior of tlie froehohl .of the proraiise.s ; the plaintiff 
was the Domain Hnaad immedialcly re.sponsibio for the administration of the 
Domain ; and D. was the weekly toncait ofthe premises following the expiration 
of the lease. D. was also, through her repre.sentative, the person to whom 
thi' current licence iu re.spect ofthe premises was granted. 

On originating summons for determuiation tif the question w'hethor, upon 
the true interpretation of tlie Licensing Act, 1908. and ib.s amendments, and of 
the memorandum of lease dated «luly IS, 1929, upon determination of 
defendant’s leasehold interest, His Majesty the King as owner of the premises 
known a.s the Waingaro Hot Springs Hotel, or the defendant as lessee of those 
premises, was entitled to the accommodation licence, issued under the Licensing 
Act, 1908, for the premises and the goodw'ill jTertaining thereto. 

Held, 1. That, in view of the definition of “licensed premises” in s. 2 
of the Licensing Act, 1908, and of s. 43 of the Public Reserves, Domains, and 
National Park.s'ilct, 1928 (as amended by s. 29 of the Statutes Amendment 
Act, 1950), the Crown was the ow'ner ofthe Waingaro Hot Springs Hotel for the 
purposes of the Licensing Act, 1908. 

Anthoness v. Andemon ((1887) 14 V.L.R. 127, 142) and Kelly v, 
Montague ( (1892) 29 L.R. Ir. 429) referred to. 

2. That, once the right of occupancy by the defendant was terminated, 
she was not in any way entitled to the aecornmodation licence ; but, until 
then, she could sell it and with it the goodwill attached to it ; wdien, however, 
her right of occupancy had gone, her interest in the licence ceased, and thQ 
right to acejuire a new licence for its nominee belonged to the Crown. 

AletropoUtan Theatres, Ltd. v. Hands ( (1935) 35 N.S.W.S.B, 228) 
and Ex Parte Berry : lie Kessell ( (193(5) 30 N.S.W.S.R. 485) 
distinguished. 

Semhle, The goodwill attaching to the licence (and, by virtue of the licence, 
to the licensed yn-eiiTises) vested in the Crown when the promi.ses reverted to ifc 
and it got a licence in respect of tliorn. 

ORIGINATI^^G SUMMONS in wliich the plaintiff asked for an order 
declaring whether, upon tlie true interpretation of the Licensing Act, 
1908, and its ainondinents and of a certain memorandum of lease dated 
July 18, 1929, upon determination of defendant’s leasehold interest 
5 1-1 is ilajesty the King as owmer of the ])remises known as the Waingaro 
Hot S])rings Hotel, or the defendant as lessee of those premises, is entitled 
to the accommodation licence and the goodwill pertaining thereto issued 
under the Licensing Act, 1908, for the jiremises. 


butterworth’s local government reports 
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T1i( 3 facts sufficiently apj^ear froin the judgment. 


Tompkins, for the plaintiff. 

N. 1. Smith, for the defendant. 

Irvine, for the Attorney-General. 

Cur. adv. mill. 5 

Finlay, J. Reflection has confirmed my initial opinion that the 
(piestion asked in this originating summons is inaptly phrased and cannot 
1)6 answered otherwise than discursively. The phrasing adopted is the 
i'csnlt of the inability of the parties, and primarily the inability of the 
Crown and the plaintiff, to agi-ee upon any other terms. The argument 10 
has, liowever, disclosed the precise nature of the cjuestion in dispute, 
find 1 propose to answnr it in the only way in which I conceive it can be 
finswered, that is, by determining and declaring what, in the circum- 
stances, tlie respective rights of the parties interested are in respect of 
the licence and goodwill. 15 

The factual basis is, in its essence, sim|)le, but some of the historical 
hicts iire unknown and unascertainable, whilst as to others there is some 
uncertainty. Tlie essential features are that the defendant has been 
a lessee in occupation of the Waingaro Hot Springs Hotel at Waingaro 
under a lease granted to her by the Crowm on July 18, 1929. The lease 20 
was expressed to be for a term of twenty-one years from May 1, 1929, 
so that it expired on April 30, 1950. No question of the validity of this 
lease arises for it was validated by s. 4 of the Reserves and Other Lands 
Disposal Act, 1929. 

Since the expiry of the lease, the defendant has remained in occupation 25 
as a tenant of the Crown under a tenancy at will determinable by one 
calendar month’s notice. She has been and is pajdng, as defined in the 
only affidavit filed, “ a temporary ground rental of ten shillings per 
‘‘ week ”. 

Broadly speaking, it is in respect of these circumstances that the 30 
question is asked as to whether the defendant or the Crown is entitled to 
the licence and to what is termed “ the goodwill ” pertaining to the 
licence. 

As, however, the history of the premises and of the licence — ■which is 
an accommodation licence — was made the subject of frequent reference 35 
by counsel for the Crown, some account of that history must be given. 

The hotel premises are erected upon a defined area of what is known as 
the Whaingaroa Domain. This domain was gazetted as a Recreation 
and Thermal Springs Reserve on June 1, 1886. It thus became a public 
domain subject to the Public Domains Act, ] 881 . As the result of the 40 
activities of the then local authority having jurisdiction in the area, the 
Crown leased the domain, or the major part of it, to one Samuel Lither- 
land Wilson for a term of twenty-one years from Api il 30, 1887. 

As a term of this lease the lessee under it accepted the obligation to 
erect “ an accommodation house upon the said land sufficient to accommo- 45 
“ date 10 persons at least within 12 months from the commencement 
“ of the said term ”. He also undertook within eighteen months from 
the commencement of the term “ to furnish proper and sufficient jiaddock 
“ accommodation for the horses of visitors, guests and travellers, such 
“ paddocks to be in immediate proximity to the said house ”. 50 

The lease contains nothing to indicate whether a licence w^as to be 
procured for the accommodation house, much less by whom or in whose 
interests any licence was to be secured. 
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Mr. W'iisf)!! {.■t-rfornied Ms obligations Tinder the leiise and bidit an 
eec.')n))i)o<l,‘ih(<ii ianrsc'. U{)on its erection the house was (-ailed, and it 
]u\s {•ontiiukd U) he called, “the Waingaro Hot Sja'iiigs Hotel”. At 
sonie da{(‘ vvliieh is not now ascertainable, an aeconimodation iic-enei' in 
6 res[.ecl of tin- house was is.sued to Mr. Wilson by the lioensing aiitliority 
ol wJiat was tlien known as the Waipa Licensing District. That district, 
whic'h has long since ceased to exist, covered the area from Papakura, 
near Auckland, in the north, to Kihikilii, near Te Awamiitu and the 
confines of the King Country, in the south. 

10 It is not now possible to ascertain when the licence was first granted, 
but it is believed that it was granted in 1890. All that is known with 
certain tT' is that the earliest available record, a register of the Waipa 
Licensing District iiotc in the custody of the Registrar of tlie Magistrates’ 
Court at Hamilton, sliows that an accommodation licence for the Wain- 
15 garo Hot Spiings Hotel w’-as issued to Samuel Wilson on June 5, 1894, 
June 4, 1895, and on June 2, 1896. 

The first lease to Mi*. Wilson having expired l)y effluxion of time, the 
provisions of the lease were given effect in that the improvements on the 
land were valued in the year 1908 and a lease for a further term of tw^enty- 
20 one years was put iqi for auction. At that auction, the then lessee, 
Sarah Ann Wilson, became the purchaser and a new lease, dated 
September 26, 1908, was executed at the request of the Whaingaroa 
Domain Board between His Majesty the King and Mrs. Wilson for a 
term of twenty-one years from May 1, 1908. The terms of this latter 
25 lease Tvere substantially in accordance with the terms of the earlier lease 
to Mr. Wilson. 

Before the expiry of the lease of !8ei)tember 26, 1908, the improve- 
ments on the land were again valued in, terms of the provisions of the 
lease and a fresh lease for twenty-on(^ years was, in the year 1929, put up 
30 for sale by auction. At that date, the defendant, w'ho had in the jnean- 
time become the lessee — presumably by assignment — became the pur- 
chaser of the lease and a new lease, date(l JuIn' 18, 1929, was entered into 
between His Majesty the King and the defendant foi- a term of twenty- 
one yeai'S from May 1, 1929, It is this latter lease Tvhich Tvas validated 
35 by the legislation previously mentioned. 

The lease to Samuel Litlierland Wilson wdiieh took effect from April 
30, 1887, contained no term specifically applicable to the premises as 
licensed jwemises : the lease of September 26, 1908, did in that there 
was a covenant in it by the lessees under it that they wmiild comply with 
40 “ the requirements of the Licensing Laws ... so as to prevent the 
“ licence . . . being endorsed for or liable to forfeiture by reason 

“ of any breach or misconduct by the Licensee for the time being of the 
“ said accommodat ion house ”. That lease also contained provisioiT 
that, if the Licensing Committee required eajutal expenditure on the 
45 j^remises that the le.s.sees considered be^mnd the requirements of the 
distiict, then anj' forfeitui'e of the licence as a result of the failure of the 
lessees to comply with the Committee’s requirements should not be a 
ground for forfeiture of the lease. The lease of July 18, 1929, contained 
a coveiiatit and a provision in tlio same terms. Otherwise, it contained 
50 no term specifically applicable to the premises as licensed premises or to 
the lessee as a ptwson holding a licence under the Licensing Act , 1908. 

Since she became lessee under the lease last mentioned, the defendant 
has remained the lessee continuously. The licence has never been in 
her name. From May 1 1 , 1927, to the present time, the licence has been 
65 in the name of numerous men in succession . It is now in the name of one 
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A. K. Tliuir-ock. it was ussiuiicd. liowcvi'r, Ilii'oii.iuiuHit tlio ar;Li;inii(‘!iL 
tiui.t Vih(M>v(T i'lu- licensee was (liwiiig liio toiiaucy of llu* premises by the' 
defoifdartt, he held, as her :rej)rt;senlaf ive. 

This nn-ital does iifil diselosc tlie relatm' positions of llie Crown and 
of tlu‘ plaintiff Corporation. Upon the land being ennstitnted a domain 5 
subject to the Puhlie Domains Act, 1881, the thrown ae<pnred tin' jiowers 
and authoritie'S conferred U]>on the (Governor by .s. o of that Act. The 
Wiiaingaroa Highways B(jard was appointi'd the Domain Boajd <ju 
J une 1, 188(1, and remained sneh until i\lan-h MO, 1807. Apparently, 
its a])]K>intment as Domain Boai'd Avas made ]mrsnant to s. 12 of the 10 
Public Dojuains Act, 1881. I’he Itaglan County Council was ap})ointed 
to act as the Wliaingaroa Domain Board as from March 30, 1897, and has 
acted as such from that time up to the present. 

The Domain Board necessarily has an interest in the administration 
of 'he Domain in its care, and ])articularly so because, ])y s. 7 of the Act 15 
of 1881, it was required, as it is still rctiuired, to apply all moneys received 
by it “ under nv by virtue of the Act or in an_\' other manner howsoever 
“ ill rospeet of tlie d(jmain lauds iii managing administering and improving 
the laiuls in respect (d‘ which the money was received and generally 
“ towards carrying into e.xeention the jmrjtoses and objects of this Act 20 
Later statutory eiiaetraonts have not, materially at any rate, altered the 
character of the Board as established under the Act of 1881, nor altered 
its duties, rights, functions and authority. 

The interest of the ])laintiff in the Domain cannot, in consequence, 

})e denicid. It is this interest which has given rise to the conflict between 25 
the plaintiff and the defendant and, what is more material, to the conflict 
between the plaintiff and tlu* Crowai. 

The plaintiff's contention is that, broadly speaking, the licence is 
inalienably associated with the hotel premises and th<at, in virtue of the 
licence, a renmnerative business is associated with the premises so that 30 
a lease of the premises, as licensed })remises, could be sold by auction to 
advantage. 

The defendant claims what, for the purposes of the moment, might 
be called an unqualified proprietary ijiterest in the licence. The Crowm 
suppoi'ts hei- (daim. It actively disclaims any interest in or rights in 35 
respect of the licence. It assumed at the hearing the burden of proving 
that absence of interest and of right. It was said at the Bar that, 
consonant with its contention, fhe Crown is proposing to sell the hotel 
premises to the defendant for a sum of .£150 which, it was said, represents 
the unimproved value of the land. Just why it should propose to depart 
in this way from the terms of the lease and from the values agreed u]Jon 
1 could not gather at the hearing. The lease provides for what had to he 
done u]>on the expiry of the lease. The position is governed by els. 6 
to 11 which read as follows : — 

(G) Within the period of Six calendar months liefore the expiration of tlie 45 
Haiti term (if such term shall not have been previously determine , by forfeiture 
re-eutry or otherwise) two sei)arato Valuations shall be made in maunei- hoi-caftor 
mentioned on evaluation of the then gros.s capital value of the fee simple of the land 
iucludatl in this lease with all imijrovements and the other a valuation of all .sub- 
stantial improvements of a permanent character made or acquired by the LeKsee 50 
and then in o.xistence on the said land and particularising the then value of all hotel 
building.s and bath erected since the FmsT day of May one thousand nine hundred 
and tw’enty-nine (hereinafter called “ future buildings and baths ”). 

(7) The valuations shall be made by two persons one to be appointed by the 
Whaingaroa Domain Board and one by the Lessee and the provisions with regard 55 
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'll liii- inout of’.stich Vfiiuor.s uud of any and every matter incidental thereto 

'iiiMi iu-i-‘ird u’iih the ja'osisioiis and roquirernents of “ The Arbitration Act l'J08 ” 
sir ;uiv -iiiintory aiiu.'iK inicui thereof or substitution therefore in force o.t Ihe time 
Vvhcni -.ui-b sli.dl Ite made as thongli the questions of such Vbduatious had 

5 been snluuitted to arbilratioii and tliese presents %vei'e a reference of suidi question 
to arhinvtion tjy two Arbitrators one to be appointed the Whaingaroa .Domain 
l-ior,.L’d and one by tlio Lossco Piiovided Aeways that in case of dispute between 
tjif' .\rhi! ratoi's mid tlic niatter having to be decided by an Umxjire appointed in 
conqiharicc wiib ihe ])ro\ isio:ns of tJie said Act such Umpire shall in every case he 
10 ijomid 1 o make a, V'aiual um not c.\ceeding the higher nor less than the lower of the 
YpJ.utd ioiin made fjy rlio other Valuers respectively Pkovided However, that 
ifliie Vbduations of iinprovemonts (oxciusive of future buildings and baths) shall 
exceed Tliree 'riiousiiiid Pmuids then the sum of Tlxree thousand pounds shall for 
tir- ]iU!'iio,-e (ff ilic.-e jire-ejits lie lakeii to be the then value of such improvements 
15 nod If tiiG then value of future biiiidings and liaths sliall exceed T%vo thousand Pounds 
tlien 1 luj sum of Tam i)iou-.and [joimds shall for thopurjjo.se of these presents be taken 
to }je the, \-iiluo of future iiuildings ami hatiis. 

(S) '■J'ui'; Lf's-^ov nm,y if ho thinks fit pay to the Lessee the amount of the 

^'a^uatioJl of the huildijig.s and iuqn’ovements acquired by or belonging to her on 
20 f'Rid land as settled under the. provisions of Clause 7 hereof in which case all such 
iiujirovomeiits shall iqiou sucJi ])aymont become the exclusive and absolute property 
of the l,.cssur upon the exjiiration of the term hereby granted. 

(U) It' thf> Lessor shall not hefore tlio exfiiration of the term hereby granted 
fjay to tlie be,-,,.^ the amount of .such Valuation of buildings and improvements as 
25 .settled accord iue to the provisions of Clause 7 hereof then in .such case a new lease 
of the land in t(?rius of Clause I ! Jiereof shall before the expiration of the term hereby 
granted be -[jut iq) for .silo by Public Auction by the Lessor. 

(10) 'fnE uxi.scb annu.al rental payable under such new' lease shall be a sum 
equal to Five i itn Ckxt. of the gro.ss value as assessed by the Valuers after 

.30 deducting therefrom tla* a! nation of improvements made or acquired by the Lessee 
settled ae.oordiiig to tlie prtjvisions of Clause 7 hereof and the term of such new lease 
shall be a x)oriod of Twextv-oee Years from the expiration of this lease and 
the i)rovi.soc.s jjowor.s covenants and oomlitions to be contained and implied in such 
new lease shall oxce]>t as to tlie amount of tlie annual rental be the same as in the 
35 case of the i)reseiil Icfise. 

(11) Ir any person other tlmii the outgoing Lessee is declared the jinreliasor 
of such new lea'se such person .shall forthwith jiay over to the Whaingaroa Domain 
Board tlie amount of the value of the .substantial improvements of a permanent 
character as settled according to the provisions of Clause 7 hereof for the benefit of 

40 the Lessee. 

In terras of the lease, a valuation was made on December 2, 1949, 
by valuers for the Crown and the defendant respectively, and that 
valuation is raircd upon by the valuers, shows the capital value of the 
property it t4 ubO of which £2,894 is represented by the value of improve- 
45 ments j ssos ible to the tenant. The valuation assesses to the Grown 
an inteiest of ilO") in the value of improvements. Improvements to 
that value uti« , it was said, effected by the Orovm. The valuation 
assesses to the Grown the sum of £1,300, being the unimproved value of 
the land inclusive of the value of the hot springs. Those figures are 
50 supported by terms arranged between the Ragbrn Comity Council and 
the defendant wlien steps were being taken to establish the premises as a 
trust hotel under the Wiaingaroa Domain Dis^iosal Act, 1949. 

In August, 1949, the defendant offered to surrender the lease on pay- 
ment of the compensation to which, in terms of cl. 7 of the lease, she was 
55 entitled ; that is, to the values to wdiich I have already referred, together 
with a sum of £1,000, the loss of profits -which might have been earned 
bctw'ecn the date of surrender and the date of expiiy of the lease. The 
parties agreed to these terms subject to the reduction of the sum of 
£1,000 for loss of profit by £100 for each complete month after October 1 
(30 during ivliich the defendslnt might remain in possession of the jiremises. 
The trust proposal was not proceeded with and the arrangement became 
abortive in consequence. 
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llie intention of the C'iw\ni as to the price at which it is prepared to 
sell is not germane to the question I have to answer, but it does make 
clear tlie effect and consequences of the Crown’s contentions and is, in 
any event, necessary for completeness. 

It is in the light of what is relevant in the sum of the circumstances 5 
already recited that the question asked by the summons must be con- 
sidered. 

The cardinal features are that the Crown is the owner of the freehold 
of the premises ; the plaintiff is the Domain Board immediately respon- 
sible for the administration of the domain ; whilst the defendant is the 10 
■weekly tenant of the premises following upon the expiration by effluxion 
of lime of the lease to which particular reference has already been made. 

The defendant is also, through her representative, the person to whom 
the curi-ent licence in respect of the premises rvas granted. 


ii 



"fhere is one point made by Mi'. Irvine on behalf of the Crown to which 15 
reference should at once be made. He contended that the Crown does 
not own licensed premises. It w^as this contention which made it diffi- 
cult for the parties to agree upon a more apjiosite question as the subject 
of the proceedings. In support of his contention, Mr. Irvine referred to 
the defmition of licensed premises in the Act where such premises are 20 
defined as meaning “ premises in respect of w^hich a licence under the 
“Act has been granted and is in force His contention w^as that the 
whole emphasis of this definition is on the buildings in that a licence can 
be granted only m respect of buildings. On this hypothesis, he then 
turned to the definition of “ owner ” and contended that, in view of the 25 
terms of the lease, the defendant was the owner of the buildings. In the 
result, he claimed that under the lease the defendant paid and, under the 
present arrangement, was cinrently paying rent to the Crown in respect 
of bare land only. 

I thought at the time that this argument was not tenable, and further 
consideration has not induced me to change my view. To begin with, 
the definition of “ licensed premises ”, by its reference to “ premises ”, 
associates with itself the definition of “ premises ”, and that word is 
widely defined as including “ house or place ” and as extending, amongst 
other things, to “ any other place whatsoever of, belonging to or in any 35 
“maimer appertaining to such house or place.” For this and other 
reasons, it seems to me impossible to maintain that the land upon which 
the buildings stand is not an integi-al part of the licensed premises. 

Nor can it, I think, be contended that the Crown is not the owner of 
such premises. The rent reserved by the lease was expressed to be 40 
payable to the Crowm and the rent now being paid is being paid to the 
Crown. It w'^as the Crown which at all times arranged and agreed to the 
rate of payment, and it comes directly wdthm the definition of “ owner ” 
as “ the person for the time being entitled to receive the rent of the 
“ premises 45 

If it be contended, as in fact it was not, tliat the rental is properly 
receivable by the Domain Board and that, therefore, the Domain Board 
is the owner of the licensed premises, the argument seems to me equalty 
untenable for, under s. 5 of the Public Domains Act, 1881, only the 
Governor on behalf of the Crown could grant a lease, whilst under s. 12 50 
no delegation could extend to any pow'^er coming within the scope of s. 5. 

In anj'' event, the powers that could be delegated were merely the subject 
of delegation, subject to alteration or revocation at anji^ time, so that the 
powers of the Gro-wn remained dominant. 
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A similar condition pertains today for, under s. 43 of the Public 
Reserves, Domains and National Parks Act, 1928, as amended s. 29 
of the Act of 1950, only the Governor-General or the Minister may lease 
any land comprised in a public domain whilst, by s. 52, the particular 
o powers of domain boards are specified, and these nowhere extend to a 
power to lease for an extended term. 

For these reasons — there may %vell be others wdiich I need not consider 
—I hold that the Crown is the owTier of the licensed ]5remises in terms 
of the Licensing Act, 1908. 

10 ]\lr. Smith, for the defendant, adopted generally the contentions of the 

Crown but sxiecifically asked to be associated with the submissions and 
contimtions of Mr. Irvine on the topic last discussed, and I now, as 
promised., r-ecord that fact. 

For the rcist, the respective rights of the Crown and of the defendant 

15 in any givoir contiugenoy must, I think, be determined by a consideration 
of the provisions of the Licensing Act, 1908. The right conferred by the 
licence is a right having its source or origin exclusively in the statute. 
The incidence, cliaracter and effect of the licence must, therefore, foe 
determiiicd by reference to the authority under which it was issued. 

20 In this i‘esp<.*(.t , tlierc was no difference between the contentions of any 
of the parlies. Ivlr. Tomphins, for liis contention that the licence runs 
with the land directly or indirectly, depended entirely upon a reference 
to particular sections in the statute. Such judicial decisions as he 
referred to were advanced, as I understood him, more by way of demon- 

25 strating the consonance of English authority with what he contended 
was the dominant policy of the New Zealand Act. The cardinal features 
of the position in his submission were : 

(1) That the defendant had no right at any stage to the buildings 
or other improvements themselves, her rights in respect of them being 

30 compensatory in character. 

(2) Tha,t she has no right of disposition of the buildings and improve- 
ments to a. new tenant or to any outsider. 

(3) That she has no right of compensation against the landlord. 

(4) That she has no right of renewal of the lease. 

35 (5) That .her interests might bo entirely terminated by the Crown 

paying the compensation prescribed under cl. 8 of the lease. 

(6) That only if the auction at the upset rental is successful has she 
a right to payment from a new tenant of the sum assessed as the value of 
the improvements. 

40 (7) That only as a member of the j)ublic may she bid for a new 

lease. 

(8) That there are no x>i’ovision8 in the lease for the payment by the 
Crown for any thing excejjt, at its election, comj)enBation for improve- 
ments and that on such j)ayment the premises as a going concern, in- 

45 eluding licence and goodwill, vest in the Grown. 

These considerations, he suggests, show that the defendant has no 
ovmershix) of the iiremises at all, but merely a limited right to compen- 
sation giving her no right to the buildings themselves and reserving to her 
only a chose in action. 

50 The contention of the Crown, on the other hand, was, broadly speaking, 
that a licouce is a personal licence granted to the licensee and that judicial 
authority is inconsistent with the ownership foy the owner of any interest 
in a licence unless that interest is conferred foy contract. The effect 
of the various sections on which the plaintiff relied was sought to be 

55 explained away on various footings. It was further contended that 
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none of tlie conditions upon which the Crow’n could have acquired the 
licence have been fulfilled because the licensee is still in. law'ful possession, 
irinaily, it wns sa,id that, in any event, the clause in the lease giving the 
tenant a right to drop the licence if excessive l)uilding demands are made 
shows that the licence is the property of the tenant. 

Clearly, what is nece.ssary is an examination of the provisions of the 
Act as a whole to determine what the rights of the respective parties are 
in the light of the po,sition as it exists. 

The first section to which Sir. Toinphins referred as indicating that 
a licence runs with the land directty or indirectly was s. 91, which pre- 10 
scribes that it is a ground of objection to the granting of a licence that 
premises are out of repair or hav^e not the accommodation required or 
reasonable accommodation as the case may be. 

lor the Crown, it w^as denied that there is anything in the section 
which indicates that the owner of the premises has any proprietary or 15 
other interest in the licence. It w-as not denied that a licence is granted 
to be exercised in specified premises so that the state of repair of those 
pi’emises is material. 

The next sections to which reference was made were ss. 148 and 149. 
These sections deal with the keeping of records and of a register of li cences , 20 
In respect of s. 149, Mr. Tompkins drew attention to the use in subs. (2) 
of the use of tlie word “ owners ” in the plural thus, he suggested, in- 
dicating that there may be more than one owmer. 

Little need be said of these sections beyond the fact that they do show* 
close asso(.*iation betuTcn licences and tlie prenuses to which they relate, 25 
That aspect of the matter is, liow^ever, more clearly disclosed by the form 
of application for licences prescribed in the Eighth Schedule. This 
Schedule show^s that an application for an accommodation licence is for 
a certificate authorizing the issue of the licence for particular premises. 

So, too, is the certificate authorizing the issue of an accommodation licence 30 
puisuant to the Tenth Schedule w^hich again is expressed to be “ for ” 
particular premises. The.se prescribed forms carry somewdiat further the 
requirement of s. 148 that the record of applications slionld show' the 
premises in respect of w'hich each application is made. The provision of 
s. 149 (2) Parts (1) and (2) are to the same effect. 35 

Mr. Irvine's answer in respect of both those sections is, first, that the 
sections are a recognition that the type of premises available is important 
and, secondly, that the maintenance of a register of licences is necessary 
apart from any question of the ownership of licences or rights under tliem, 
and that entries w'ith resjicct to ownei-s is necessary because, hi specified 40 
events, owners have to be notified. 

Mr. Tomp)hins next quoted ss. 152 and 153, the former of which 
requires that everj' person applying for a now licence or for the renew'al 
of a licence must state the name of the owner or mortgagee, if any, of the 
premises in respect of whieli such application is made. Section 153 
provides a method by which any person entitled may have his name 45 
entered as ownei- in place of the person appearing on the register as owner. 

Mr. Irvine di.sposes of ss. 152 and 153 by saying that they are merely 
maeliinery provisions and indicative of nothing which is material here. 

Section 124, to which Mr. Tompkins next refers, is admittedly more 50 
germane to the present question. That section confers jurisdiction upon 
a Licensing Committee when a licensee has been legally ejected from any 
licensed premises to grant a certificate of transfer of the licence to a 
proposed new tenant of the owner on the owner’s apjiHcation. This, 
it is admitted by the Crown, confers a benefit on an owner of premises, 55 
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but if, is tiiai it does so incidentally only and not by way of 

re{-o;j;!iition of ;my of ownership vested in the owner of the premises ; 
i1h* i rii!‘ it is said, is the protection of the public to save the loss 

uf ilsc li'Msu'c and tin* benefit to the owmer is merely incidental. 

5 iiiis ;iiiswei- is dir(;e,i:ed to a denial of any proprietary right of the 
owner in (he lii-enee, but it does not modify the inference to be drawn 
from (In; iaet that', if a licensee is ejected, the owner has a right of appoint- 
ment of a noAv liolder of the licence in respect of some premises subject 
to lire ajoproval of the Licensing Committee. It was suggested that the 
10 judgment in Ex Parte Berry : Be Kessell ( (1936) 36 N.S.W.S.Ii. 485) 
had some ap];)licatioii to the section in so far as it suggests that the section 
may be directed only to a case in 'which the owner has some contractual 
right to the licence. 

Whether there is justification for that contention in the light of the 
15 terms of the New’ Zealand Licenshig Act is a question that will have to be 
considered later. In the meantime, it is sufficient to take cognizance 
of the fiict that, when a licensee is ejected, s. 124 ostensibly confers upon 
the owner of the premises the right to apply in conjunction with a new 
tenant appointed by him for a special certificate of transfer of the 
20 licence. 

Mr. Tompkins ne.xt referred to s. 125 which in terms, inter alia, governs 
the position where a licensee deserts the licensed premises or where, during 
the currency of the licence, the licensee ceases to occupy the premises or 
his tenancy is determined by effluxion of time or by notice to quit or by 
25 any other means whatsoever other than bankruptcy and he refuses or 
neglects to transfer the licence. In such circumstances, the Chairman 
of the Licensing Committee and any two members of the Committee 
may authorize any person they think entitled to the benefit of the licence 
to carry on the business on the licensed premises for the remainder of 
30 the term for which the licence w'as granted. 

The circumstances here ostensibly brought this section into effect 
when the defendant’s lease expired in Maj^, 1950, for at that point of time, 
in terms of the section, the Crown could have applied for an authority 
under the section to carry on the business as if the licence had been 
35 formally transferred to it. 

As to this section, JVIr. Irvine says that, initialing the Licensing Com - 
mittee is given a discretion to decide who they think is entitled to the 
licence, but it might select some person whose interests were adverse to 
those of the owner. In any event, he says, the j)ow’er arises only in 
40 certain defined circumstances and when the licensee refuses or neglects 
to transfer the licence when justly required to do so ; “ justly ”, it is 
said, there means “ lawfully ” or “ rightly ” so that the request for a 
transfer must rest upon some obligation of the licensee to transfer. That 
obligation, it is said, cannot be implied and cannot arise at common law, 
45 so it must have its origin in the Act or in some contract between the 
parties. The defendant, it is said, is here subject to no sixch obligation. 

Tins contention is met with the difficulty that, as to subs, (a), the use 
of the disjunctive “ or ” differentiates between the power of the com- 
mittee when a licensee deserts the premises and those circumstances in 
50 which he refuses or neglects to transfer when justly required to do so. 
As to subs. (6), the use of the disjunctive distinguishes between those 
circumstances in w-hich the licensee ceases to occupy the premises, Wf'here 
iiis tenancy is determined by effluxion of time or otherwise than by 
bankruptcy, and those circumstances in which he refuses or neglects to 
55 transfer w'hen justly required to do so. 
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The next section of importances is. 126 which governs the position 
v’hore a licensed person becomes personally disqualified or has liis licence 
forfeited. Then it is prescribed that, upon the application of the owner 
where the owner is not the occupier, the Committee, upon being satisfied 
that the owner was not privy to, nor a consenting party to, the act of his 
tenant and that he has legal pownr to eject the tenant, maj'- authorize 
an agent to carry on the business until the end of the period for which the 
licence was granted. The section, as Mr. TompJcins pointed out, provided 
for a right in the Crown to acquire the licence if the defendant had become 
personally disqualified or had her licence forfeited. 

Mr. Irvine's answer to that was that this right is only incidental and 
cannot be made the subject of any deduction of legislative intention. 

What evolves from ss. 125 and 126 and other sections is that, while a 
lic-ence is a personal licence in the sense that it authorizes only the licen- 
see to exercise the rights conferred by it, nevertheless the owner has 
statutory rights by virtue of which he may, in some instances, determine 
the tenancy of the licensee and acquire a licence in substitution for him- 
self or his nominee. In other words, on the plain meaning of the 
language of the statute, the rights of the licensee are subject to con- 
tinuing paramount rights in an owner to sustain the licence in force in 
respect of his premises. At the same time, it must be conceded that 
s. 125 does invite consideration by the committee as to the person en- 
titled. Naturally, Mr. Tompkins contends that, having regard to the 
other provisions of the statute, the person entitled is the owner. Mr. 
Irvine, equally naturally, contends that he is only entitled, if he is so 
entitled, by some contract. 

The next section to which reference was made was s. 127. That 
section, which deals with the removal of licences, requires that notice 
shall be given to the owner of the premises from which the licence is to 
be removed. That section must be read with s. 129 which gives the 
owner of the premises to which the licence is attached an absolute power 
of veto. This is a crucial provision and one which markedly distinguishes 
the licensing legislation of New South Wales from the legislation of this 
country. In terms, it gives the ovmer of the premises absolute power to 
compel the licensee to maintain unbroken the association between the 
licence and the jiremises. 

This section i)resented Mr. Irvine with considerable difficulty. He 
contended that, if read literally, the section would enable the owner of 
licensed premises to prevent the removal of a licence however much that 
removal might be in the public interest. He, therefore, suggested that 
s. 129 should be read as containing some qualification such as “ unless it 
“is .satisfied that no valid or just or sustainable objection to suck removal 
“ is made by the owner of the premises.” Only compelling circum- 
stances would warrant the introduction of language in that way, and all 
rules of interpretation are opposed to it. 

Mr. Tompkins next referred to ss. 254, 255 and 256. Section 254 
first requires that notice should be given by the Clerk of the Court to the 
owner of premises of every conviction of the tenant of licensed premises 
if the offence of which the tenant was convicted is one the repetition of 
w-^hich might render the premises liable to disqualification. It then 
Xarescribes that, notwithstanding any covenant in any lease or any other 
instrument, the tenant shall be deemed to have forfeited his lease and the 
owner or the immediate landlord may forthwith enter into and take 
possession of the premises and evict the tenant. The remaining sections 
are consequential. 
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'I’lu'Sf sf‘<-tit>u.s ti.gfun indicate the right of the landlord to acquire the I 

hi the conditions postulated by the section and their force is ' 

scnrceiy. if uf. ail. niitigatcd by IVIr. Irvine's suggestion that the sections 
cU-c dr<i v/Ei V, i1 h i he oi’dci’ of tliiEigs in view where, in most cases, an owner 
5 has a 7a-v( !'sionE»ty interest in the licence. This is an adaption of the J 

j!E<luniU-ni oi’ Sir Frrdrrich Jordan, C.J., in Metropolitmi Theatres, Ltd. v. 

'Harris ((iOr,; .‘{5 X.S.W.S.R. 228)^ and Ex Parte Berry: Re Kessell I 

( .‘10 X.S.W.S.il. hS-l). Sections 255 and 256 were said to be 

machinery sections only, but that suggestion, on the face of it, seems i 

10 ijunieqnalc. j 

.FiEially, nderencf^ was mad{^ to ss. 293, 294, and 295, to s. 11 (3) of the { 

LicensiEig ..\meiidnKnt Act, 1910, and to various sections of the Licensing i 

AmciidEjiont Act, 1948, namely, ss. 32, 34, 38, .39, 45 and 46, all of which ■ 

sections, it was see id, show that the owner of licensed premises has an t 

15 intei cst in. c'very licence gE-asited in respect of the j^remises. I 

Section ] 1 (3) of th<7 Licensing Amendment Act, 1910, was siiid b}’' I 

ilr. Irvine not to indic;it(‘ any light in the owner in respect of the licence. ‘ 

It was, it WEIS suggested, merely a recognition that owners would have I 

deniict ])i <‘mise,s on their luinds and so should get first consideration on a 
20 regrant of licenSES. 

Seed ions 32 Eind 33 of tlie Licensing Amendment Act, 1948, were, as I ■ 

uud(‘rstood Mi-. Irvine, said by iiim to relate only to notices and so to be | 

maehinery. As to s. 38, Mr. Irvine said that tliis section raised a point 
rthiting to some of the cases quoted having relation to the effect of an ; 

25 existing lie«mee and the value of licensed premises. That, he said, was I 

a de facto effect, and tliEit the question now in issue was the ownership of j 

the licence, not the price at which a sale by the Crown to the defendant . 

was proposed. Sections 39, 45 and 46, he said, had no bearing. I 

It is in the light of the true meEining and effect of these statutoiy pro- j 

30 visions that the que.stion asked must be answered. It seems bejxind -! 

question that an accommodation licence of this kind is a personal licence I 

to the licensee and, as such it is not, at common law, capable of assign- f 

nient or transfer. It is, as wms said by the Full Cotirt of Victorifr in 
Anthoness v, Anderson { (1887) 14 V.L.R. 127, 142) “ A licence to an 
35 “ individual for j^articular premises tiU it is taken out of him by legal | 

“ authority ”, It is open to question wdiether such a licence is in any \ 

sense property at all. That it is not, was held in Kelly v. Monia^m 1 

( (1892) L.R.^Ir. 429). | 

What evolves, then, in the light of the terms of the Act as properly s 

40 understood is that a licensee is, by the licence, authorized to exercise the | 

powers given by the licence but only on the premises to which the licence 5 

relates and subject to the statutory rights of the owner of the premises. I 

Any transfer of the licence is subject to the dominant discretion of the ? 

Licjensing Oommittee, Eind any transfer of the licence from the premises j 

45 to which it relates to any other premises is not only subject to statutory ; 

limitations as to distance but also to the uncontrolled discretion of the s 

Licen.sing Committee and to the absolute right of veto to which the o-wner 
of the premises is vested in terms of s. 129. 

No consideration of the rights of individuals can be divorced from 
50 consideration of the public interest which was one of the paramount 
purposes of the legislation as a whole. That mterest is eontrolled by the 
Licemsing Committee and, whatever view one may take of particular 
sections of the Act, it is reasonable to anticipate that some of those 
provisions will enable the committee to protect the interests which it was I 
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establislied to conserve. This is the phase of the matter to which 
Sir Frederick Jordan, C.J., adverted in. Ex Parie Bvrnj : Re Kessell 
( (.1930) 36 N.S.W.S.R. 485). After adverting to certain sections of the 
New South Wale,s Act vdiich, he said, were not insert eel for the purpose, 
of conferring on the omier of the premises an ijiteresl in the licence 5 
adver.se to the licemsee hut for the purpose of enahiing the licence to 
continue to be exercised in the place in wliich it was to the public 
interest that it should continue to be exercised, he said : “ Its ” (i.e. f"- 

the licensing authority’s) “ chief concern i.s the public interest. No 
“ doubt, the conservation of this may lead to ovuiers in some cases lO 
” reapmg where they have not sown, by being able to obtain for 
'' themselves, by reason of their ownership of the premises, a licence 
” the original issue of w^hich may have been due -wholly to the activities 
“ of the licensee. But when the licensee has lost possession of the 
“ licensed premises, and it -would not be in the public interest to 15 
“ allow the licence to be exercised elsewhere, there is no reason why the 
“ licensing authorities should allow him to play dog in the manger by 
permitting liis objections to prevent the exercise by another of a license 
“ which he can no longer exercise himself” (ibid., 492). 

These statements were made in respect of legislation wdiich diffei's 20 
from ours in several respects and prmcipally in this, that, under New 
South Wales legislation, the owmer of the premises has no absolute right 
of veto to a transfer of the licence from the premises in respect of which 
it attaches. 

Here the Licensing Committee, by granting the licence in respect of 25 
the present premises, has, in effect, declared that it is in the public 
interest that those premises in their local situation should be licensed 
premises and the licence caimot — and even then subject to strict limita- 
tions— be transferred to other premises without the consent of the Licen- 
sing Committee and subject to the powder of veto of the Crown as owner. 30 

This being so, it is impossible to escape the conclusion that ss. 124, 

125,126, 127, 129, 264 and 256 — many of them severally, but all of them 
in conjunction — indicate that, wLether a licence is property or not, and 
whether it is a personal licence to the licensee and no more, yet never- 
theless it is a licence which the owmer of the licensed premises is entitled, 35 
with the consent of the Licensing Committee, to acquire for himself or his 
nominee in substitution for any licence enjoyed by any existing tenant 
of the premises wdien the circumstances envisaged by the sections or any 
of them in fact pertain. 

In the present instance the case fell, at the determination of the lease 40 
in May, 1950, within the express terms of s. 125 (b) and, pursuant to that 
section, the Crown might, if the defendant had refused to transfer the 
licence, have applied to have someone selected by itself authorized to 
carry on the licence. The same position wdll accrue again when the 
Crowm determines the tenancy at will which now^ subsists. That s. 125 45 
would, in such circumstances, apply and that the Crowm is entitled to the 
authority mentioned in the section seems inescaiiable, for who else could 
be entitled to the benefit of the licence in such ciiHiunistanccs ? The 
defendant, having lost her right to occupy the premises in which alone the ^ 

licence can be exercised, and being unable to take the licence awmy from 50 
those premises, only the ovmer could be justly entitled to the benefit of 
the licence and justly entitled to cany on the business for the remainder 
of the term for which the licence w^as granted. 

The other sections quoted by Mr. Tompkim confirmatory of this 
view^ particularly ss. 124 and 126. It seems to me, in consequence, 55 
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tlpMv is an miroality in suggesting that the defendant is in any way 
ruLitlfd 1(> the aceunnriodation licence upon the determination of the 
n-!iiiiiey and in. tin- .suggestion that the Oronn, as owner, is not entitled 
ts! aeo'aii'e fi iicence for itself or its nominee in respect of the premises 
5 npii;! that deterniiniition. 

l.l'u're is u! tilling in any of the cases quoted by Mr. Irvine whi(‘li con- 
flicts will). I jii.s view. 'The case %vhich helps best is Melro'poUtan Theatres, 
JJd. Harris ( (lOllo) 35 N.S.W.S.R. 228) in which the learned Chief 
Justice held that .such rights as are given an oumer by the jSTerc South 
it 'Wales statute are given to him to enable him to protect such rights as he 
may have witli re.speiJ. to the licence by virtue of any agreement, express 
or implied, between liimself and the holder of the licence, and that, if the 
lic<‘jisee holds the licence unfettered by any agreement, trust or other 
obiigatioij whicli giviss the owner some interest in it, there is no reason 
15 u hy am' regard siiould be paid to the wishes of the ouner as to the survival 
or di.sposition of the licence. 

'flu* ansvvr to al! that is, first, that the learned Chief Justice found 
ocoa.sion to (jualify tliat view considerably in Ex Parte Berry : Be Kessell 
( {1036) 35 N.S.W.S.Tl. 485) by reference to the rights which might accrue 
20 to an owncj' under the statute in consequence of the exercise of its 
function by the Licensmg Committee of conserving the public interest ; 
but the more decisive answer is that our legislation, whilst in some 
respects similar to the New South Wales Act, is in other respects different 
and particularly in this, that under our Act the oumer of the premises 
26 can prevent the removal of the licence of his own motion and without 
being subject to control by any jierson or authority. 

In the result, it can only be concluded that, once the right of occupancy 
of the j)remises by the defendant is terminated, she can have no further 
interest in the licence. Until then, it is hers ; she can sell it and with it 
30 the goodwill which attaches to it, hut, after her right of occupancy is 
gone, her interest in the licence ceases and the right to accpiire a new 
licence for its nominee becomes vested in the Crown. 

I answer the question asked in the summons in that sense. 

1 have not specifically adverted to the question of goodwill because 
35 in the argument the only goodwill discu-ssecl — and that somewhat slightly 
— was the goodwill attaching to the licence and, by virtue of the licence, 
to the iiccuised jjremises this, in contradistinction to the persona,! goodwill 
of the licensed, tif'ce.ssarily follows the licence, original or substituted, by 
virtue of Vthich tlic ])rcmises are used as licensed premises. It attaches 
40 to the ])iemiscs in virtue of the licence, and so vests in the oviier when the 
premises revert to the ovaier and he gets a licence in respect of them. 

The Crown assumed the responsibility of disclaiming any interest in 
the licence and of supporting the contention of the defendant that she was 
alone entitled to the licence, and that the Crown had no rights in respect 
45 of it. In a very real sense, therefore, the Crown assumed the whole 
responsibility of the resistance to the case built bj'' the plaintifl. In 
such circumstances it should, I think, be asked to bear the major portion 
of the costs. Costs are allowed to the ])laintiff against the Crowm in the 
sura of £50 : against the defendant, the sum of £25, T’he aggregate sum 
50 in respt?!ct of disliurscm exits as allowed by the Registrar is to be paid 
equally by the Crown and the defendant. 

Question answered accordingly. 

8(.)licitors for the plaintiff: Tompkins and Wake (.Hamilton). 

Solicitors for the defendant : King, McCaw, and Smith (Hamilton). 


Solicitor for the Crown : Crown Law Office (Wellington). 
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ATTORNEY-GENERAL, EX EEL. PALMERSTON 
NORTH CITY CORPORATION v. PRINCE 

SupEEMB C ourt. PalnierstoiiNorth. 1952. May 15; July 25. Hutchison, J. 

Town-jdamiinr/ — Local Authority refusiny Permission to erect Build/ing — No Tovm- 
plamiing Bchenie Provisionally Approved— Bight to refuse Application on Grounds 
that Erection of Proposed Building in Contravention of Toivn-jdanning Principles 
or Interfering vrith Amenities of Neighbourhood — Toum-planning Act, 1926, 
s. 64 (J) — Totvn-plannmg Amendment Act, 1929, s. 5. 

Where a local authority has no provisionally approved to\m-planning 
sehoirie, it may refuse an application for consent to the erection of a building 
on the second or third ground set out in s. 34 (1) of the Town-planning Act, 
H»2»i (as amended by s. 5 of the Town-plaiming Amendment Act, 1929) namely, 
fhat the erection of such building would bo in contravention of tou n-plarming 
principles or would interfere with the amenities of the neighbourhood. 

Wo^ig V. Northcote Borough ([1952] N.Z.L.R. 417 ; [1952] G.L.R. 
303) applied. 

Mt. Eden Borough v. New Zealand Wallboards, Ltd. ([1945] N.Z.L.R. 
711 ; [1945] G.L.R. 3(51) ami Fenton v. Auckland City Corporation 
([1945] ]Sr.Z.L.R. 7(58 ; [1945] G.L.R. 403) distinguished. 

The deffsndant, a resident of the City of Palmerston North, who carried on 
Ilia occupation as a plasterer at his house, ai^plied in writing to the Palmerston 
North City Council for a building permit to erect on his property a shed to be 
iLserl a.s a cement and lime storeroom. His application was finally declined 
by the Council on Gctober 29, 1951, by a resolution, which was as follows : 

“ That the City Engineer reported that Mr. M. Prince of Milsoin had 
“ made airplication to erect a storeroom on the street frontage of his property 
“No. 1 kSoaforth Avenue and it was decided that the Council resolve to 
“ absolutely refu.se its consent to the erection of a store and prohibits the 
“ erection tliereof as such work would be in contravention of the Coimcil’s 
“ Town-plamiing Scheme in that it would interfere with the amenities of the 
“ neighbourhood ”. 

The defendant had put in the foundations for the shed before he made his 
application for a permit, though he knew that he had to obtain a permit to 
build it ; and he completed the erection of it later. There w^as not, at any 
time, any ground for a view on his part that there was any more than a jiossi- 
bility of the Coimcil’s approving the erection of the shed on the street frontage, 
and the defendant built the shed there wholly without a permit and partly 
after the aijplication for a permit W'as refused. 

The plaintiff claimed a declai’ation that the building erected by the defen- 
dant in November, 1951, had been erected in contravention of a determination 
of the Palmerston North City Council made under s. 34 of the town-plaiming 
Act, 1926, on October 29, 1951, and a mairdatory injunction directing the 
defendant to demolish such building forthwith ; or, alternatively, a declaration 
that the defendant was not entitled to use the building or iiermit it to be used 
for any purpose other than permitted rises in a residential or local commercial 
district under the town-planning scheme of the Palmerston North City Council, 
as such permitted uses are restricted in the New Zealand Standard Code of 
Clauses for Town-planning Schemes, and an injimction restraining the defen- 
dant from using the building or jicrmitting it to be used for any i>urpose other 
than permitted uses in residential or local commercial districts as such per- 
mitted uses are restricted in such Standard Code. 

Paragraph 7 of the plaintiff’s statement of claim was as follows : 

“ 7. On or about the 29th day of October 1951 after considering the 
“ said application of the Defend a nt referred to in the preceding iiaragraph 
“ the Palmerston North City Coimcil determined pursuant to Section 34 of 
“ ‘The Town Planning Act 1926’ that consent to the erection of the said 
“building in respect of which the Defendant made the said application be 
“ refused absolutely and further the erection of such a building be pro- 
“ hibited.” 
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thhl, 1. 'ri'.iit the City Council, by its resolution, of October 29, 1951, 
b,i,il vcikily (iociiiK'd tbo defendant’s axjplication under s. 34 (1) of tbe Town- 
Act., 1925 (as amended by s. 5 of the Town-planning Araeridmont Act, 

1929; DU the ground that it ajjpeared to the CoimcU that the erection of the 
[a’o])ti. <’d l-.uilding on the street frontage site for the jnnpose of a store w'onld 
iiib-iferi' with the aMU-nibies of the neighbourhood. 

2. 'I’lia/u the ])ln,intifrs xdeadings (-which, in para. 7, did not 8f)ecify on 
■^vliieli ground it was claimed that the Council wa.s acting, though the earlier 
],)iir:igraphri showed that the allegation was that the Coxincil acted on the ground 

tlial the (wcotiou of the building would be in contravention of the Council’s | 

towii-xilamiing scheme) he amended by adding an alternative plea that the * 

Coimeil refused tlie apiJication on the ground that the proi30sed building would \ 

interfere wdth the amenities of the neighboinhood. ' 

3. That the j)laintiff be granted an injunction (as sought in para. 3 of the ? 

alternative prayer), the injunction to be suspended for two months from the 

date of this judgment to enable the defendant to lodge and prosecute an appeal 
to the Town-planning Board under s. 34 (2) of the To-wTi-planning Act, 1926, 
against the determination of the City Council, if he should be so advised. j 

ACTION in which the plaintiff claimed a declaration that a building j 

erected by the defendant at No. 1 Seaforth Avenue, Palmerston North, | 

in or about the month of November, 1951, had been erected in contra- : 

vention of a determination of the Parlmerston North City Council made ] 

6 under s. 34 of the Town-planning Act, 1926, on or about October 29, 1 

1951, and a mandatory injunction directing the defendant to demolish | 

such building forthwith; or, alternatively, (1) a similar declaration to that | 

sought in its primary claim, (2) a declaration that the defendant was not | 

entitled to use the building or permit it to be used for any purpose other j 

10 than permitted uses in a residential or local commercial district under the | 

to^vn-planning scheme of the Palmerston North City Council, as such . 

permitted uses -were restricted in the New Zealand Standard Code of ( 

Glauses for Town-planning Schemes, and (3) an injunction restraining the | 

defendant from using the building or permitting it to be used for any | 

15 purpose other than permitted uses in residential or local commercial | 

districts as such permitted uses were restricted in such Standard Code. | 

The defendant was a resident of the Milsom area which became part | 

of the City of Palmerston North on April 1, 1950. He carried on his 
occupation as a plasterer at his house. On August 15, 1951, the defen- 
20 dant applied in writing to the Palmerston North City Council for a 
building permit to erect on liis property a shed to be used as a cement and 
lime storeroom. That permit he did not receive and his application 
was finally declined by the Council on October 29, 1951. The resolution 
of the Council appeared from the minute of October 29 : 

25 That tho (.'ity j^ngineer reported that Mr. M. Prince of Milson had made appli- 
cation to erect a stDrcroftin on the street frontage of his property No. 1 Seaforth 
Avenue and it was <leci(led that the Council resolve to absolutely refuse its consent 
to the erection of a store and jirohibits the erection thereof as s\ich w’ork would be in 
contravention of the Council’s Town Planning Scheme in that it would interfere 
with the amenities of the neighbourhood. 

The defendant had put in the foundations for the shed before he had made 
his application for a permit, though he Imew that he had to obtain a 
permit to build it, and he had completed the erection of it later. There 
was some conflict of evidence as to whether the building of the shed was 
35 considerably advanced before the permit was refused, or whether no more 
wa ;3 done up to that time than the putting in of the foundations. It 
was, how^ever, clear to the learned Judge that, before anything more than 
that was done, the Town-planning Officer of the City Council had a 
discussion with the defendant at the property, as a result of which dis- 
40 cussion the defendant knew that it was likely that the Council would not 
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gi'ant a permit for the erection of the shed, as proposed, on, or sub' 
Btantially on, the street frontage. (Some point was made at the hearing 
that the shed was not ‘"on” the street frontage, but some 18 inches 
back from the street frontage. Its position was quite reasonably 
descriljofl under the circumstance.s as “ on ” the street frontage, and I ^ 
shaii .so do.seribe it.) His Honouralsothoughtitclearthatthe main objection 
thfit the officers of the Council saw to the proposed shed was its location 
on the street frontage, and that they would hare been prepared to re- 
commend to the Coimeil approval of its erection as an extension to a 
shed that already stood on the back of the defendant’s propertjn There 10 
were, iiowever, from the defendant’s point of view, practical objections 
to tlie back of the property as a location for the shed. There was not, 
at any time, any ground for a view on the part of the defendant that 
there wa,s any more than a possibility of the Council’s approving the 
erection of the shed on the street frontage, and the defendant built the 1® 
shed there wholly without a permit and partly after the application for 
a permit Avas refused. 

J. A. L. -Bemiett, for the plaintiff. 

G. f. McGregor, for the defendant. 

Cur. adv. vult. 20 


HuTCinsoN, J. [After stating the facts, as above :] The plaintiff 
bases the claim on s. 34 of the Town-planning Act, 1926, as amended by 
s. 5 of the ToAvn-planning Amendment Act, 1929, and the first question 
for consideration is whether the City Council validly declined the appli- 
cation under the authority of that section. The section, as so amended, 25 
reads ; 

{],) .Any local autliority that by this Act or by Order in Council under this 
Act is under an obligation to prepare a town-planning schoine or an extra-urban 
plamiing scheme, and any local authority that, not being under an obligation to 
prepare a scliome as aforesaid, has resolved, imrsuant to section thirteen or to section 30 
twenty-five of this Act, to prepare a scheme, may at any time before the scheme 
has been approved by the Town-planning Board absolutely or conditionally refuse 
its consent to the erection of any building or the carrying-out of any work withiit 
its district, or may definitely prohibit the erection of such building or the carrying- 
out of such work, if it appears to such local authority that the erection of such 35 
building or the carrying- out of such work would be in contravention of the scheme 
if it had been completed and approved, or would be in contravention of town- 
plannmg principles, or would interfere with the amenities of the neighbourhood. 

(2) Any person injuriously affected by any determination of a local authority 
under this section may appeal from that determination to the Town-planning 40 
Board. 

(3) The determination of the Town-plamiing Board for the purposes of this 
section on any question relating to principles of town-plaiming shall be conclusive 
and shall bind the local authority. 

It was submitted for the defendant that the Palmerston North City 
Council had, at the material time, no toAvn-plannmg scheme, provisional 
or otherwise. 

The evidence shows that on July 22, 1946, the City Council resolved ; 

That the Town Planning Scheme and Plan be provisionally approved and sub- „„ 
mitted for approval to the Town Planning Board subject to the Town Plamxing 
Scheme being first submitted to the City Solicitors for perusal. 

The town-planning scheme and plan referred to consisted o a civic survey 
map, a zoning map and the New Zealand Standard Code of Clauses for 
Town-planning Schemes, dated February, 1941. The copy of the Code 
put in as the one referred to in the resolution of the Council contains a 55 





of ailtn'jit iuiis in pencil and a number of blanlis. On March 28, 
lU'd. tlic icifiition of the Milsom area to the City, the Council 

r{;;io[\ed : 


That the /.onin" pJaii submitted to tlie meeting for the new City area be pro- 
5 visi<iu,dl\ .ip[)rovod. 

The main submission for the defendant on this point is that, having 
regaivl to tlio blanJcs and alterations in the copy of the Code, and to the 
fact that the resolution expresses itself as being subject to the scheme’s 
being first submitted to the City Solicitors and that there is no proof 
10 that it was ever so submitted, the resolution of July 22, 1946, is ineffective, 
and that the position is not helped hy the resolution of March 28, 1951 , 

It seems to me that there may be much in this submission, but I 
find it unnecessary to form a concluded view on it. Three grounds are 
stated in s. 34 as justifying the refusal of consent to the erection of a 
15 building ; (a) that the erection of the building would be in contravention 
of a town-planning or extra-urban planning scheme if it had been com- 
pleted and ap)proved ; (h) that it would be in contravention of town- 
planning principles ; (c) that it would interfere with the amenities of the 
neighbourhood. In my view, the resolution of October 29, 1951 , proceeds 
20 mainly on the question of the amenities of the neighbourhood, and it 
would be reading it with undue strictness to give it operation only if 
there were a provisional to wn-planning scheme in existence. The right 
of a City Council to decline an application on the second or third ground 
stated in s. 34 does not depend on its having provisionally approved a 
25 towm-planning scheme. F. B. Adams, J., said in Wong v. NortJicote 
Borough {[1952] N.Z.L.R. 417; [1952] G.L.B. 303). “The period of 
“ time ‘ before the scheme has been approved ’ includes the period before 
“ it has been prepared ; and in that period a local authority is entitled 
“ to act at least on the second and third of the specified gi*ounds— wz., 
30 “ contravention of towm-planning principles and interference with 
“ amenities. Where it is a matter of contravention of town-idamiing 
“ principles or interference with amenities, there is no reference to any 
“ prepared scheme ; and, with regard to those matters, the words ‘ at 
“ ’ any time before the scheme has been approved ’ can quite Avell include 
.35 “ the period that elapses before the local authority has prej^ared a scheme. 
" Such period is plainly within the words, and there is nothing to compel 
“ a contrary interpretation. I think, therefore, that, at least to the 
" extent indicated, a local authority may rely on s. 34 even though it 
“ has not yet prepared or to begun to prepare a scheme, and its decisions 
40 " thereunder need not have reference to any particular or ascertainable 
" scheme. The corresponding but different w'ords of the original enact- 
“ ment were construed in James v. Waimairi County Council ([1929] 
“ K.Z.L.B. 449 ; [1929] G.L.R. 32) hy Adams, J., in the Court below 
'' {ibid., 461 ; 33) and by Herdmmi, A.C.J., and Kenriedy, J., in the Court 
45 “of Apjjeal {ibid., 456; 169) as including the whole period of time 
“ betw'een the commencement of the Act and the approval of a scheme ; 
“ and, in my opinion, the section in its amended form covers similarly 
“ the whole period from its enactment until a scheme has been approved. 
“ In Neu! Zealand Breweries, Ltd. v. AucJdand City Corporation ([1938] 
50 “N.Z.L.Pv. 428; [1938] G.L.R, 261) Callan, J., treated the section as 
“ being applicable in a case where, although considerable progress had 
“ been made to^vards the completion of a scheme, it was still incomplete 
and had not been submitted for approval ” {ibid., 420, 421 ; 304, 305). 

Counsel for the defendant submitted a contrary view based on certain 
55 observations in the Judgments in Mount Eden Borough v. N. Z. Wall- 
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hoards. Ltd {[1945] N.Z.L.R. 711; [1945] G.L.R. 361) and Fmton y. 
Aucldmul City Corporation and Another ([1945] N.Z.L.R. 768 ; [1945] 
G.L.R. 403) but, in each of those cases, a scheme had been provisionally 
approved, and the judgments point out that, at that stage, the local 
authority may act under s. 34. In each of the case.s, the contrast made 5 
is between the time when a scheme has been provisionally approved by 
the local authority, and the time when the scheme has been finally 
approved by the Town-planning Board. Neither ease is authority for a 
view that a local authority which is under an obligation to prepare a 
scheme may not act on the second or third ground stated in s. 34 where 10 
it has not yet provisionally approved a .scheme. 

The plaintiff’s pleading as to the refusal of the defendant’s application 
is contained in para. 7 of the statement of claim : 


7. On or about the 29th day of October 1951 after considering the said appli- 
cation of the Defendant referred to in the preceding paragraph the Palmerston 
North City Council determmed pursuant to Section 34 of ‘ The Town-planning Act 
“1926” that consent to the erection of the said building in respect of which the 
Defendant made the said application be refused absolutely and further the erection 
of such a building bo prohibited. 


Paragraph 7 does not specify on which of these grounds it is claimed that 20 
the Council was acting, but the earlier paragi-aphs show that the allegation 
is that the Council acted on the ground that the erection of the building 
w'ould bo in contravention of the Council’s provisional town-planning 
scheme. At the hearing, counsel for the plaintiff asked leave, if this 
should be necessary, to amend by adding an alternative plea that the 26 
Council refused the ajiplication on the ^ound that the proposed building 
would interfere with the amenities of the neighbourhood. The only 
objection made to such an amendment rested on a suggestion that the 
defendant would be prejudiced by the amendment on the question of an 
appeal to the Town-planning Board under subs. (2) of s. 34 of the Town- 30 
plamiing Act, 1926, but, as will appear later, I propose to allow the 
defendant a further opportunity so to appeal is he is so advised. In my 
opinion, the amendment should be made, and I deal with the case on the 
basis that it is made. 

In my opinion, the Palmerston North City Council validly declined 36 
the defendant’s application under s. 84 of the Town-plamiing Act, 1926, 
on the ground that it appeared to the Council that the erection of the pro- 
posed building would interfere with the amenities of the neighbourhood. 

It is to be noted that the resolution declines the application to erect 
the building on the street frontage site for the purpose of a store. The ^ 
resolution does not state, or even imply, that the Council would have 
refused the application if it had been for consent either to erect a store- 
room at the back of the section or to erect something not a storeroom but, 
say, a motor garage on the street frontage. Such matter.s as those were 
not before the Council, the application being to erect a storeroom on the 46 
street frontage ; but the evidence shows that, if the application had been 
for either of those matters, it probably would not have been declined. 

Assuming there to have been in existence the provisional Town-plan- 
ning scheme that the plaintiff contends that there was, the case for the 
plaintiff is that the MOsomarea was zoned as a residential and local 60 
commercial area, and in such an area a motor garage of the size and 
location of the shed erected by the defendant would not be objectionable 
under the New Zealand Standard Code of Clauses for Town-plamiing 
Schemes. It was by reference to that zoning that the Council’s view 
as to the amenities of the neighbourhood was formed and the case for the 56 
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plaintiff, on any view of it, is not put any higher than that. This, 
I think, is relevant to the question of what remedy should be granted 
to the plaintiff. 

On this question, it is said in Kerr on Injunctions, 6th Ed. 40 : 

5 The jurisdiction to grant a inandatorj'- injunction (to demolish a building) is 
exercised with caution and is strictly confined to cases where the remedy by damages 
is inadequate for the purposes of justice, and the restoring things to their former 
condition is the only remedy which will meet the requirements of the case. 

It is said in 18 Halsbury’s Laws of England, 2nd Ed. p. 24, para. 37 : 

][Q Where the injury done to the plaintiff cannot be estimated and sufficiently 
compensated for by damages, or is so serious and material that the restoration of 
things to their former condition is the only method whereby justice can be ade- 
quately done, or where the injury complained of is in breach of an express agreement, 
the Court will exercise its jm'isdiction and grant a mandatory injunction, even 
i5 though the expense and trouble of carrying out the mandatory injunction will be 
far in excess of any sum which could reasonably be awarded way of damages. 
If, on the other hand, no substantial damage is proved or the injury admits of esti- 
mation and the evil can be abimdantly compensated for by damages, a mandatory 
injunction will not be granted, but an inquiry will be ordered to ascertain the 
20 amount of tlie damages sustained. 

A number of cases were cited affording the authority for these statements 
or exemplifying the application of the law. I have read these, but think 
it unnecessary to refer to them further. 

In this case, the defendant erected his shed without any permit and 
25 when, from early in its erection, he knew that the Council would be 
unlikely to consent to its erection in the position in which and for the 
purpose for which he wished to erect it. No remedy by way of damages 
is available. It was suggested for the defendant that the Council has 
open to it the remedy of prosecuting the defendant and having him fined, 
30 presumably under a by-law, for building the shed without obtaining a 
permit, and that this would he sufficient deterrent. Apart altogether 
from the fact that such a prosecution would now be out of time, I do not 
thinlc that this would meet the position. It is the provisions of the 
Town-planning Act, 1926, and not those of the Council’s by-laws, with 
35 which we are concerned. Reference was made, too, to s. 76 of the 
Statutes Amendment Act, 1941, especially subs. (2), and to s. 6 of the 
Town-planning Amendment Act, 1948, and it was submitted that, in the 
application for a mandatory injunction in this case, the Palmerston North 
City Council was claiming a greater right than it would have under those 
40 sections if a town-plaiming scheme were finally approved. Even if it 
were correct to say that a greater right is here sought than might be 
sought by a local authority under those sections, w'hich is at least doubtful, 
this argument overlooks the fact that the plaintiff in the present case 
is the Attorney-General, as to which point see Attorney- General v. Sharp 
46 ([1931] 1 Ch. 121). I do, however, think that the plaintiff’s alternative 
claim affords a remedy that wiU meet the requirements of the case and 
that it is uimecessary to order the demolition of the building. 

Though the defendant did not appeal to the Town-planning Board 
under s. 34(2) of the Tovn-planiiing Act, 1926, from the determination 
50 of the City Council when the City Engineer di*ew his attention to the fact 
that he had a right to do so, I think, particularly having regard to counsel’s 
submission on the amendment to the statement of claim, that the defend- 
ant should be given another opportunity to do so if he is so advised. 
I do not see any need of either of the declarations sought in para)S, 1 and 2 
55 of the plaintiff’s alternative prayer, which, as I see them, are q^urely 
ancillary to and leading up to the injunction sought in para. 3 of the alter- 
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native prayer. The plaintiff will have the injunelioti sough i in para. 3 
f»f his alternative prayer, hut the injunction will be siispceuleri ior two 
months from the date of this judgment to enable tin* dehaidaut to lodge 
find proBocuto an appeal to the Towui-plamiing Board against the determ- 
ination of the City Council if he is so advised, 'iiu-vo will bt' liljerty to 5 
apply if nece.ssary for an extension of the period of suspimsion oi- on any ^ 

other matter that arises consequent upon any sucli aq >p(.-a] . f 

The plaintiff will have his costs on the lowest scab', with £4- 4s. covering 
matters of discovery, and with witnesses’ expenses and disbursements 
to be fixed by the Registrar. 

Judgment accordingly. 

Solicitors for the plaintiff : Cooper, RapUy, llutherfiird, and Bennett 
(Palmerston North). 

Solicitors for the defendant : McGregor a7id McBride (Palmerston 
North). 


CRIMP t;. HOROWHENUA COUNTY. 

CoTiRT 01 *' Appeal. Wellington. 1953. March 31; April 1 ; July 14. 

Fair, J. ; Stanton, J. ; North, J. 

Counties — Water-.siipply — Special Rating Area — Water-supply installed therein — 

Part of Block of Land within Such Area and Part Otitside It hut within County 
Boundaries — W ater-sup 2 ')ly connected to House on Block within Special Rating 
Area — Owner extending Water-connection to House on Block but outside Special 
Rating Area— Council Authorized to make By-laws, for Whole or Part of County, 
including By-law dealing with Gounty^s W ater-s^ipiply — Owner of Bloch acting 
tvUhaut Authority in Defiance of Valid By-law — Ordinary Supply of Water given 
for Pur-poscs of Land within S'pecial Rating Area — County 7iot attempting to cut 
off Water-supply — County entitled to seek Injunction to Rc.'itrain Oiorwr from 
Continuing to draw Extra-territorial Supply — Counties Act, 1920, ss. 109, 182, 

248, 240 — Ahinicipal Corporations Act, 1933, s. 82. 

In 19;i9, the respondent Coimty created a waiter-supply special rating area 
for that portion of the Te Horo Riding laiown as tho AV^'nimolia Township. 

Pursuant to the authority of a poU of ratepayers in that area, a loan of £3,1100 
was raised by tho County under the Local Bodio.s Loans Act, 1 020, the interest and 
other charges in i-espect of the loan being secured by a special rate of 2d. in the £ 
upon tho rateable value (on the basis of tho cajiital value) of all the rateable 
property m the special rating area as defined in the special resolution passed for 
the purpose. Tho water-supply was installed, and a special by-law, entitled the 
Waunoha Township Water Supply By-law, 1939, was made and ordained by the T 

Council in relation thereto. An Order in Council was issued on December 17, 

1929 {1920 New Zealand Gazette, 3323), pursuant to s. 182 of tho. Counties Act, 

1920;i conferring on the County Council all the powers with respect to the supply 
of water for domestic or industrial purjjoses exercisable by a duly-constituted 
Borough Council under specified portions of the Municipal Corporations Act, 

1920, and its Amendments. The powers so conlerred are those now*- appearhig 
in the Municipal Corporations Act, 1933, as ss. 82-S4, 87, 88, Part XX (with the 
exception of ss. 251, 253, and 264), and s. 346. 
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I’iio :i]ijit l!iuu uMS tli 0 owner and occupier of a block of land (containing in 
all !)}!j'r.>'-:iniat'''ly (i acres), a small portion of which was within the special 
ratitn: arc L the groator portion of which was outside the area, though within 

tiio biiuti<iii,ries ol’tho (ioirnty. On or about October 23, 1942, the appellant’s 
])n‘isoce«sor in title iiiiulo application to the respondent for a permit to make a 
conu'‘i'tion to tlu^ wcAcr-supply system for an ordinary w'ater-supply in respect 
of tha,t' iiortiou of tlu' land situated wdthin the special rathig area. A ]Mn'mit 
t o make the conuc.ction applied for was granted, the permission being expressly 
iiuiitcd to an ordinary supjjly. The connection of w'ater not only served a 
c;otta.g(s upon the laml within the special rating area, but also led to and supplied 
certain standpij^es u]ion t he adjacent land (outside the area), to enable a market- 
garden then operated upon such adjacent land to be watered. 

In li.l48, tlie appellant extended the water-supply line from the then 
existing reticulation to a more distant part of his land, on which Avas erected 
anothei- dwulliugliouso, in order to provide a domestic supply to that dw'elling- 
hoiiso, whicli was situated at a considerable distance beyond the boundary of 
the s[j(jcial rating area. The Council wTote to the appellant drawing attention 
to what was called tin; unauthorized connections outside the special area, and 
notifying him that a disconnection rvould be made at the expiration of fourteen 
das’s from that liato. In spite of the appellant’s protest, the w'ater pipe-line 
on the appellant’s ])roporty was cut by the Council at a point just beyond the 
boundary of tho sj)ocial area. The appellant thereupon reconnected the 
supply. N’otwithstaiifling his representations to the Council with the object 
of arriving at some arrartgement which would ensure to him the use of the water 
for liis house beyond tho special area, the Comicil, on March 28, 1949, again cut 
the ihpe-lLne at the same lioint as before, and again the plaintiff repau’ed it. 
On April 9, 1949, tho (Joimcil for the third time cut the pipe-line at the same 
point. 

The appellant aiiplied for an iiijunction to i'e.strain the respondent’s 
Council from trespassing by its servants or agents on the appellant’s land, from 
interfering with the water-supply thereon, and from moving or removing any 
part of his property. His application was refused by Hay, J., who gave judg- 
ment for the respondent County : [1952] N.Z.L.R. 557 ; [1952] G.L.R. 400). 

On appeal from that judgment, 

Held by the Court of Appeal, 1. That tlio appellant was obtaining a 
l-ienofit to which he had no moral right : ho w^as granted an ordinary supply 
of water in respect of the land which he owmed in the special rating area, and, 
in terms of s. 82 of the Municipal Coi’poration.s Act, 1933, he paid for such supply 
by a rate calculated on tho amuial value of that land, and, without authority 
and in defiance of the County Council’s l^y-law, he had extended that supply 
to service his land outside the special area ; and this consideration would be 
sufficient to determine the present action against him, because the wi’it of 
inj unction is an equitable remedy and will not be granted to a plaintiff to support 
an unconscionable claim. 

LitvinoJ'f v. Kent ( (1918) 34 T.L.R. 298) followed. 

2. That s. 109 of the Goimties Act, 1920, read in eonjunction with s. 182 
of that statute, authorizing the Governor-General to enable a Coxmty Council 
to establish a water-supply, and s. 82 of the Municipal Corporation Act, 1933 
(which has, in effect, been incorporated in the Counties Act, 1920) are sufficient 
to authorize the making of by-laws, to apply to the whole County or to any part 
of the county specified in the by-law, for various specified matters, including 
the making of by-laws dealing with the County’s water-supply. 

3. That the respondent Comity’s water-supply by-law was not invalid 
though it was not free from criticism. 

Emrton v. Levin Borough (Ante, p. 134) distinguished. 

4. That the appellant could not justify his action in taking the extendo<l 
supply, as the ordinary supply was, by the form of application in the by-law, 
related to specific premises, and it might not be used in, or extended to, other 
premises ; and, further, the form of application contained an undertaking to 
observe “the by-laws relating to water-supply,” and he had infringed the 
clauses of those by-laws. 

Great Northern Railway Co. v. Bradford Corporation {{\Q1Q) WA 3. 
referred to. 
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5. That the appellant had been given and had chosen to retain an ordinary 

supply of water for his inside area ; the circumstances of the special rating area 
necksarily implied that, in the absence of a special contract, he must be prepared 
to hold and use it in accordance with the terms upon which he had obtamed it 
within that area, i,e., for the ordinary purposes of the land in the rating area ; 
and that, if he persisted in disregarding that condition, he coidd be restrained 
by injimction, or, perhaps, be obliged to submit to the loss of his supply. 

Dominion of Canada v. City of Levis ([1919] A.C. 505) applied. 

6. That, accordingly, the appellant had no right to use the respondent 
County’s water as he was doing. 

Quaere, whether, in the present state of the County’s by-law, the siieoific 
rights of cutting off his whole supplj'^ or of entering on his private property for 
the purposes of cutting off the extra-territorial supply were available. 

7. The provisions of ss. 248 and 249 of the Municipal Coiporations Act, 

1933, do not give the respondent County a right to cut off a supiily of water in 
the circumstances of the present case. 

8. That, although the respondent County had contended for a right to 
cut off the aiipellant’s water-siqiply, it had not attempted or tlweatened to do 
so over a period of three years ; and this was an additional reason for refusing 
the appellant’s application for an injunction. 

Semble, That, if the County had sought an injunction to restrain the 
appellant from continuing to draw the extra-territorial supply of water, its 
application must have been granted ; and, if necessary, such action was open 
to it. 

Great Northern Railivay v. Bradford Corporation { (1919) 83 J.P. 33) 
applied. 

Appeal from the judgment of Hay, J. ([1952] N.Z.L.R. 557 ; [1952] G.L.R.. 

400) dismissed. 

APPEAL from a decision of Hay, J., reported ([1952] N.Z.L.R. 557; 
[1952] Gr.L.R. 400) refusing the appellant a writ of injunction restraining 
the respondent from cutting off a water supply on his property. 

The facts, out of which the dispute between the parties arises, .were 
summarized by the learned trial Judge in his judgment {ibid., 659, 560 ; 5 

400, 401) as follows : 

In 1939, the Council created a water-supply special rating area for 
that portion of the Te Horo Riding known as the Waimeha Township. 
Pursuant to the authority of a poll of ratepayers in that area, a loan of 
£3,300 was raised by the Council under the Local Bodies Loans Act, 1926, 10 
the interest and other charges in respect of the loan being secured by a 
special rate of 2d. in the £ upon the rateable value (on the basis of the 
capital value) of all the rateable property in the special rating area as 
defined in the special resolution duly passed for the purp ose. The 
water supply was installed, and a special by-law, entitled the Waimeha 15 
Township Water Supply By-law, 1939, made and ordained by the Council 
in relation thereto. An Order-in-Council had already been issued on 
December 17, 1929 {1929 New Zealand Gazette, 3323) pursuant to s. 182 
of the Counties Act, 1920, conferring on the defendant Council all the 
powers with respect to the supply of water for domestic or indus'orial 20 
purposes exercisable by a duly constituted Borough Council under 
specified portions of the Municipal Corporations Act, 1920, and its Am end- 
ments. The powers so conferred are those now appearing in the Municipal 
Corporations Act, 1933, as ss. 82-84, 87, 88, Part XX (with the exception 
of ss. 251, 253, and 264), and s. 346. 25 

Plaintiff was the owner and occupier of a block of land (containing in 
all approximately 6 acres), a small portion of which was within the 
special rating area and the greater portion of which was outside the area, 
though within the boundaries of the County. The portion lying within 
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tke special rating area, though, only part of the land in the existing 
certificate of title, was delineated therein as a separate lot on a different 
deposited plan from that in respect of the remaining land in the title. 
Plaintiff in fact acquired the whole block by successive purchases between 
5 1943 and 1946, and now held the block in three separate certificates of 
title. There was a cottage erected on that portion of the land within 
the special rating area. On or about October 23, 1942, plaintiff’s 
predecessor in title (one F. C. Wilson) made application to the defendant 
Council for a permit to make a connection to the water-supply system for 
10 an ordinary water supply in respect of that portion of the land situated 
within the special rating area. Pursuant thereto, a permit to make the 
connection applied for was granted, the permission being expressly 
limited to an ordinary supply. Notwithstanding this, it appeared to be 
the case that the connection of water thereupon made in favour of 
15 F. C. Wilson not only served a cottage upon his land within the 
special rating area, but led to and supplied certain standpipes upon the 
adjacent land (outside the area), to enable him to water a market-garden 
then operated by him upon such adjacent land. This additional supply 
of water would clearly come within the definition of an extraordinary 
20 supply for the purposes of the by-law, though there was no evidence to 
show how it came to be installed. The affidavits filed by the defendant 
stated that no agreement had ever been made between it and F. C. Wilson 
in relation thereto, and that no authority or licence had ever been given 
to plaintiff or to any other person to make or place any water pipe-line 
25 or any stopcock or water toby on the land of plaintiff situated outside the 
special rating area. Such affidavits further showed that no part of the 
reticulation on the last-mentioned portion of plaintiff’s land was placed 
there by the Council. The fact remained that such reticulation (but to 
the extent only of the standpipes in the market-garden) was in existence 
30 at the time of the acquisition of the land by plaintiff, and it seemed to be 
a fair assumption on the facts that the position in that respect was known 
to the Council. 

The circumstances which have given rise to the present litigation, 
however, were those connected with the action of plaintiff, in or about the 
35 year 1948, in extending the water supply line from the then existing 
reticulation to a more distant part of his land on which was erected another 
dwellinghouse. The purpose of the extension was to provide a domestic 
supply to such dwellinghouse, which was situated at a considerable 
distance beyond the boundary of the special rating area. On April 5, 
40 1948, the Council •wrote to plaintiff drawing attention to what was called 
the unauthorized connections outside the special area, and notifying him 
that a disconnection would be made at the expiration of fourteen days 
from that date. In spite of plaintiff’s protest, the water pipe-line on 
plaintiff’s property was on April 20, 1948, cut by the Council at a point 
45 just beyond the boundary of the special area. Plaintiff thereupon 
recoimected the supply. He continued to make representations to the 
Council with the object of arriving at some arrangement w^hich would 
ensure to him the use of the water for his house beyond the special area, 
but the Council was obdurate in its attitude, and insisted on the dis- 
50 connection. On March 28, 1949, it again cut the pipe-line at the same 
point as before, and again plaintiff repaired it. On April 6, 1949, the 
Council for the third time cut the pipe-line at the same point. Although 
the affidavits were silent as to what then transpired, it was to be inferred 
that plaintiff again repaired it, and that no further steps had so far been 
55 taken by the Council to disconnect the supply. 
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Crimp, for the appellant. 

Shorlaiul and B. J. Gullinane, for the respondent County. 

Cur. adv. vult. 

The judgment of the Court was delivered by 

Stanton, J. [after stating the facts, as above :] On these facts, the 5 
appellant contends that the respondent has no right to cut off his water- 
supply as a whole, and has no right to enter on his private property to 
cut off his extra-territorial supply. 

It is, of course, clear that the appellant is obtaining a benefit to which 
he has no moral right. He has been granted an ordinary supply of water 10 
in respect of the land he owns in the special rating area, and, in terms of 
S.82 of the Municipal Corporations Act, 1933, he pays for such supply by 
a rate calculated on the annual value of that land. The appellant has, 
without authority and in defiance of the County Council’s by-laws, 
extended that supply to serve his land outside the special area, and, if he 15 
can do this in respect of the one house on that outside area, he can equally 
well do it for as many houses as he chooses to erect there. This con- 
sideration would be sufficient to determine the present action against 
him, because the writ of injunction is an equitable remedy and will not 
be granted to a plaintiff to support an unconscionable claim : see 20 
lo Halshury's Lems of England, 2nd Ed. 374 ; 18 Halsbury’s Laws of 
England, 2nd Ed. 68, and Litvinoff v. Kent ( (1918) 34 T.L.R, 298). 
However, that would not determine the rights and obligations of the parties, 
and, as these were fully argued before us, we think we should consider 
them and express our views upon them. 25 

The respondent claims that the supply of water to the appellant’s 
outside area is an extraordinary supply in terms of cl. 5 of the water- 
supply by-law, or, alternatively, that the appellant’s whole supply, 
including the ordinary supply for his inside area, has become an extra- 
ordinary sujjply and that, therefore, under cl. 8 such extraordinary supply 30 
can be terminated, and, if necessary, entry on the appellant’s property 
for this purpose is justifiable. 

The appellant contends that the by-law is invalid and cites Everton 
V. Levm Borough ( Ante, p. 134), but that case decides nothing more than 
that the particular by-law there in question was beyond the power given 35 
by the by-law making statute. In the present case, the power of the 
County Council to make by-laws is contained in ss. 108 and 109 of the 
Counties Act, 1920. Section 108 authorizes a County Council to make 
by-laws for any matter concerning the good rule and government of 
“ the County ”, and in subs. (3) enacts that a by-law may be made to 40 
apply to the w:hole county or to any part of the county specified in the 
by-law. Section 109 provides that “ without prejudice to the general 
powers conferred by the last preceding section ” the Council may 
make by-laws on various specified matters none of which includes water 

supply. _ 45 

We think, however, that these sections, read in conjunction with 
s. 182 of the Counties Act, 1920, authorizing the Governor- General to 
enable a County Council to establish a water-supply, and s. 82 of the 
Municipal Corporation Act, 1933, which has now been in effect incor- 
porated in the Counties Act, and which requires the making of by-laws 50 
to enable the County Council’s water-supply to function, are sufficient 
to authorize the making of by-laws dealing with the County’s water- 
supply. 
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The County’s by-law is not free from criticism or difficulty, and, in 
particular, 

(a) “ Consumer ” is defined as meaning an owner of land within the 
area embraced by the waterworks, but the definition of “ extraordinary 
“ supply ” includes water supplied to “ consumers who are not situated 
“ within the waterworks rateable area ”, which hardly makes sense. 

(b) In ci. 8, there is provision that an extraordinary supply shall be 

tei'minable by three months’ notice on either side “ except in case of a 
“ wilful breach of any of the provisions of this by-law when the Council 
“ may v^aive such notice. ” “ Waiver ” here could properly only apply 

to notice to be given by the other side, that is, the consumer, not by the 
Council, although it is obvious that the intention was to enable the 
Council to “ dispense with ” notice. The clause goes on to provide that 
“ on the expiration of such notice the Council may enter upon the private 
“ premises and cut off the supply ”, so that apparently the supply could H 

not be cut off unless notice were actually given and allowed to run its I 

full period. * | 

(c) Although the by-law in cL 5 defines “ extraordinary supply ” as % 

including “ water used by any consumer in excess of or not included in i| 

“ the ordinary sup^jly ”, it may be that an extraordinary supply is only || 

such when it arises from a supply given by the Council and not arising as 

the result of unauthorized use or extension of supply by the consumer, :| 

that this is in effect an unauthorized taking of water and not something ‘I 

which the by-law contemplates and authorizes subject to a right of • 

determination as above-mentioned. If this be so, the right of entry f 

under ci. 8 of the by-law would not be available, and, to give a specific j; 

right of entry to cut off, or even a specific right to cut off, the by-law | 

would require to be amended so as to allow a supply to be cut off for ■« 

unauthorized use of water or other breaches of the by-law. j| 

We think it is clear that the appellant camiot justify his action in 
taking the extended supply. The ordinary supply is by the form of jS 

application in the by-law related to specified premises, and, by reason 
of cl. 24, it may not, in our view, be used in or extended to other premises. 

The form also contains an undertaking to observe “ the by-laws relating 
“ to water-supply ”, and els. 29 and 30 have also been infringed by the 
appellant. 

In Great Northern Railway Co. v. Bradford Corporation ( (1919) 

83 J.P. 33), P. 0. Lawrence, J., had to consider an argument very similar 
to the one addressed to us by the appellant — namely, that, when water 
had been supplied to him by the County Council for domestic purposes, he 
could use it for such purposes on any part of his land. In the case cited, 
water was supplied to a rahw'ay company for one of its stations for 
railway purposes. The company, without the consent or knowledge of 
the supplying coiporation, piped the w'ater to another station and used 
it for railway purposes there. The Judge held that the company had 
no right to do this, and, in giving judgment, he said : “ The plaintiffs 
“ say, as I understand their argument, ‘ True it is that s. 58 of the Water- 
“ ‘ works Clauses Act, 1847, prohibits us from supplying water that has I 

“ ‘ been supplied to us to any other person . . . but the supply to I 

“ ’ Wilsden Station is not a supply to any other person, because Wilsden [ 

“ ■ Station belongs to us,’ Further, they say that it does not com© j 

“ within cl. 18 of the Waterworks Clauses Amendment Act, 1863, which | 

“prohibits any person from using a supply of water for any purpose \ 

‘ ■' other than that for which he is entitled to use the same. They contend ' 

“ that the water was supplied to them at Denholme Station for railway [j 
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“ purposes, and, being so supplied by meter, directly it has passed through 
“ the meter it becomes their property, and they can use it for railway 
“ purposes irrespective of the place where the water is used, and that they 
“ are not doing anything contrary to the Waterworks Acts — either the 
“ General x4ets or their Special Acts — ^when they send that water a mile 5 
” down their line to Wilsden Station. I say at once I cannot agree with 
“ that contention. To my mind the supply of water asked for and 
“ granted was the supply of water for premises, which were the railway 
“ station at Denholme ” {ibid., 35). It appears that an injunction was 
not granted “having regard to the parties”, but liberty to apply was 10 
reserved. 

Here the appellant has been given, and chooses to retain, an ordinary 
supply of water for his inside area, and the circumstances of the special 
rating area necessarily imply that, in the absence of a special contract, he 
must be prepared to hold and use it in accordance with the terms upon 15 
which he has obtained it within that area, i.e., for the ordinary purposes 
of the land in the rating area. If he persists in disregarding that con- 
dition he may be restrained by injunction, or, perhaps, be obliged to 
submit to the loss of his supply. In Dominion of Canada v. City of Levis 
([1919] A.C. 505), the Ju^cial Committee of the Privy Council pointed 20- 
out that, in analogous circumstances, while the owners of taxable 
properties in the area of supply have a right to demand a water supply in 
respect of such properties, they must observe the conditions attached to 
the enjoyment of that right, and that, in respect of property where no 
such right existed, as, for example, Government non-rateable property, 25^ 
if the Government would not pay a reasonable price for water, then the 
supply authority might discontinue the supply “ not as an exercise of an 
“ express power to cut it off, but as an implied correlative right, arising 
“ because the appellant was no longer prepared to perform his reciprocal 
“ obligation ” {ibid., 614). 30 

These considerations are sufficient to indicate that the appellant has 
no right to use the Council’s water as he is doing, but the specific rights 
of cutting off his whole supply or entering on his private property for the 
purpose of cutting off the extra-territorial supply may, in the present 
state of the County’s by-law, be unavailable. Counsel for the respondent 35 
argued that the provisions of ss. 248 and 249 of the Municipal Corporations 
Act, 1933, gave the Council a right to cut off a supply of water in circum- 
stances such as the present. We do not agree. Section 248 requires 
persons supplied -with water to provide proper apparatus and keep the 
same in repair so as to prevent waste of water, and provides that, if there 40 
is default in providing or repairing such apparatus, or if water is wilfully 
allowed to run to waste, the Council may stop the supply. On the 
other hand, s. 249 gives to the Council a right of entry for the purpose of 
discovering whether water is being wasted or misused. The change in 
language nciust be regarded as deliberate, and renders it impossible to give 45 
the words in s. 248 the wider meaning contended for by the respondent. 

The right to cut off under s. 249, however, is limited to cases where the 
inspector is either refused admittance or obstructed in his examination 
and, therefore, cannot be called in aid by the respondent in the circum- 
stances of the present case. 50 

Although the respondent has contended for a right to cut off the 
appellant’s water-supply, it has not for over three years attempted or 
threatened to do so, and this is an additional reason for refusing the 
appellant’s application for an injunction. Had the County Council 
sought an injunction to restrain the appellant from continuing to draw 55 
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this extra-territorial supply, we think its apphcation must have been 
granted. This was the course indicated in the Great Northern Bailway 
(1919) 83 J.P. 33) and, if necessary, similar action is now open to 
tne Lounty Council. 

Appeal dismissed. 

Solicitor for the appeUant : Norman E. Crimp (Auckland). 
boJicitors for the respondent : Park, Bertram, and OuUinane (Levin). 


[lisr THE StrPEEME COUET.] 

ATTORNEY-GENERAL, EX RELATIONE SMITH 
AND others V. COOK COUNTY. 

Supreme Court. Gisborne. 1953. August 26. Hutchison, J. 

Coumie^Eidings Represe7itatives~Eeadjustment of Representation in Election Year 
^presentation to he Proportionate to Rateable Value and Number of Electors 
at Time of E^Uom-Counties Act, 1920, s. 60— Local EUcticms and Polls Armnd- 
ment Act, 1946, s. 2 (9). 

Section 60 of the Counties Act, 1920, as amended by s. 2 (9) of the Loca 
Elections and Polls Amendment Act, 1946, is as follows : 

‘ The Council shall, on some day in March preceding every general 
election, hold a meetmg for the purpose of considering the representation of 
the different ridings, and shall, if necessary, adjust the same so that the 
representation of the several ridings shall, as far as possible, be proportioned 
to the rateable value and number of electors in each riding respectively.” 

u purpose of the section is that the representation of the several ridings 
V as possible, proportioned to the two factors : rateable value 
the number of electors at the time of the election. The action is to be 
t£ucen in the month of March preceding the immediately pending election, 
which normally t^es place in November. Where there is a disproportion 
m the representation of the ridings, s. 60 requires the County Council to re- 
move this disproiiortion by malcing such adjustment as it should decide upon.; 
disprop'ortion Council to decide what steps should be taken to remove the 

Attormy-Oeiwral ex Eel. Bradshaw v. Peninsula Oourdy ([1951] 
N.Z.L.R. 328 ; [1951] a.L.R. 215) referred to. 

S^Ue, That, if a Council gave fair and careful consideration to whether 
if te give more attention to rateable value or to the number of electors, 

eh^en^d result fair to both factors, then its view could not be 

present case, an application for a mandamus against the defendant’s 
f s. 60 failed only because the learned Judge 

ould not be sure that the Council could physically comply with an order if 
it were in fact issued. ^ 

APPLICATION for a writ of mandamus to the Council of the defendant 
County to carry out the duty imposed on it by s. 60 of the Counties 
Act, 1920, as amended by s, 2 (9) of the Local Elections and Polls Amend- 
ment Act, 1946, which is as follows : 

* Coxmcil shall, on some day in March preceding every general election, 

meetmg for the purpose of considering the repre^ntatibn of the different 
^dmgs, and sha^, if necessary, adjust the same so that the representation of the 
possible, be proportioned to the rateable value and 
number of electors in each ridmg respectively. 

lies, for the plaintiffs. 

Blair, for the defendants. 
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Htjtchisok, J. (orally) : There is no authority that I know of on 
s. 60 of the (bounties Act, 1920, as amended, except the ease that I myself 
heard and that counsel referred to : Attorney-General, ex Mel. Bradshaw 
X. Peninsula County ([195]] N.Z.L.R. 328 ; [1951] G.L.H. 215). Having 
read again the view that I there expressed, with which Mr. Blatr, at an}’ 
rate, expressed himself in agreement, I adhere to that view : “ The 

section, in my view, calls for an adjustment, as far as possible, of 
rc}jresentation triennially when aiw substantial disproportion manifests 
“ itself in the rejiresentation of the several ridings, having regard to 
“ ratcsable value and number of electors in each riding. The Arovds 
“ ‘ as far as possible ’ recognize that there will be cases where it is not 
“ possible to make any reasonably precise adjustment,” {ibid,, 330 ; 217). 

That, then, is what s. 60 requires. Its jmrpose is so that the repre- 
sentation of the sevei'al ridings shall be, a.s far as possible, jn’oportioned 
to these two factors, rateable value and number of electors at the time 
of the election, and tha,t is why the action is to be taken in March pre- 
ceding the election wliich normally takes place in November. 

It is admitted that there is a considerable disproportion in the repre- 
sentation of the ridings, and, that being so, the section required the 
Council to act under s. 60 and remove this substantial disproportion by 
making such adjustment as the Council should decide on. It is for 
the Council to decide what steps should be taken, but the section requires 
it to take steps to remove the disproportion. The Council did not 
do anything in that direction. 

1 have no doubt at all that the gentlemen who constitute the Council 
gave their very best consideration to what they thought to be relevant 
matters ; they considered, no doubt, the various matters that were 
referred to by Mr. Blair and set out bj'- the County Clerk in his affidavits ; 
and they decided that no change should be made. 

While that decision was made, no doubt, in good faith, in my view, 
it was wrong because these were not important matters for considera- 
tion. The important considerations were the rateable value and the 
number of electors in each riding. 

The plaintiff asks mandamus against the Council to carry out its 
duty under s. 60, and that is the form in which the order Avould go if it 
were to go, because the steps that are to be taken are steps for the con- 
sideration of the Council itself. 

Mr. Blair, while admitting that there was this disproportion and that 
no adjustment was made, submits that the order sought should not be 
made because it is unnecessary, and his submission is that the Council 
is moving in the direction of removing these anomalies but the time is 
not yet ripe to do it this year. I am against him on that point because 
I think that the puipose of the adjustment that is required by s. 60 
is to do with the immediately pending election, and, therefore, I do not 
ujJhold the submission ihat an order Avould be unnecessary. 

Then Mr. Blair says that the alteration would be ineffectual because 
an adjustment could not be completed before the election and points 
out that that, in iact, was the view that I took in the Dunedin case, 
in which the time was too short liefore the election. I leave that 
qxiestion for the moment. 

He jiointed out, too, that delay on the part of a plaintiff is against 
such a plaintiff. I do not think there was undue delay on the part 
of the plaintiff ; among other things, the obtaining of the Attorney- 
General’s fiat would necessarily take a certain amount of time. He 
submitted that no sufficiently specific demand had been nxade to wan ant 
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Solicitors for the plaintiffs : Woodward, lies, and Furness (Gisborne), 
Solicitors for the defendants : Blair and Parker (Gisborne). 


the issue of mandamus ; as I said, in the course of his argument, I am 
against him on the facts on that submission. 

I am now left with the question of wdiether an order would be effectual 
if it were made, and that seems to me to be the only remaining question. 

-3 To be effectual it must be effectual so that everything can be in order 
at the time of the election that is due on October 31, instead of, as usual, 
in November. That matter has given me very considerable concern. 
I think that it is quite probable that what the witness Mr. Stone said is 
correct, that it would be a very close call. On the best consideration 
10 that I can give to it, I think it would be wTong for me to issue a mandamus 
at the present moment. The issue of it is discretionaiy, and I find my- 
self in the position that it is very difficult indeed to know whether, in 
fact, what is necessary to be done, could be done. It might be done ; 
but, on the other hand, it might not be done. It is to be remembered 
15 that the Council will have to give some consideration as to how it is to 
be gone about before it can frame the notice of the meeting that in- 
augurates the special order. Then I can see that there are definitely 
difficulties about the electoral roll ; it might be that an alteration 
could be made quite simply, but I am not sure of it. I doubt if any 
20 steps could be taken with the supplementar}^ roll before the special 
order is completed otherwise than by taking preliminary steps in the 
office in anticipation. I am not quite sure about those matters. All 
I can say is that it seems to me that, with an order that imposes a duty 
on the County Council as heavy as a mandamus does, I must be sure 
25 that the Council could carry out the duty before I issue the order 
against it, and I am not sure that it could do it. In the result, I am not 
prepared to issue a mandamus against the Council. 

It is useful that the matter has now been brought to Court. Years 
have gone by in which the relators and their j)redecessors have been 
^10 patient, and, perhaps, it will not matter very much if another election 
goes by without any alteration being made, and we have the assurance 
of the Council of a move in the making of these alterations and its assur- 
ance tha,t everything will be put in order for the next election after this 
one. 

■35 I was asked to give some general guidance to the Council on s. 60. 
That would be going beyond my duty. All I can say is, that the two 
factors referred to in the section are rateable value and number of 
electors and both factors have to be considered. I sux3pose, but I am 
not expressing any definite view on this, that, if the Council gave fair and 
40 careful consideration to whether it ought to give more attention to 
rateable value or to number of electors, if it could not produce a result 
fair to both factors, its view could not be challenged. There were 
certain other matters mentioned in the argument — community of in- 
terest, mileage of roads, accessibility — ^but these can be minor only, 
45 The factors by which the statute requires the representation to be 
adjusted are rateable value and number of electors. 

The result is that there will be no order for mandamus against the 
Council, I think that the plaintiff vais thoroughly justified in bringing 
the case before the Court : it fails only because I cannot be sure that 
50 the Council could pliysically comply with an order if it were, in fact, 
issued. In those circumstances, I think the plaintiff is entitled to his 
costs, and he will be allowed thirty-five guineas and disbursements to 
be fixed by the Registrar. 

Order accordingly. 


226 


eftteewoeth’s local goveenmekt kepoets. 


[19531 


I- 


:! 

1 ^!. 


AGNEW V. TAURAN6A LICENSING COMMITTEE. 

SCPEEME CouET. Auckland. 1952. September 13 ; October?. Stanton,. 

J. 

Licemhig-Licen-ces — New Licence authorized by Licensing Control Commission in 
Certain Locality — Application to Licensing Gomniittee for Such Licence — Powers 
of Licensing Committee in respect thereof — Grounds of Objection to Issue of N eic 
Licence to be considered — Appeal to Licensing Control Commission Proper Remedy 
for Committee's Refusal to grant New Licence — Licensing Act, 190S, ss. 91, 92, 

10» — Licensing Amendment Act, 1948, ss. 13, 49 (2), 50, 58, 64, 

A Licensing Committee has a discretion to grant or refuse a certificate for 
a new licence where the Licensing Control Commission has decided to authorize 
the granting of a ne%v licence pursuant to s. 50 of the Licensing Amendment 
Act, 1948, and has issued a certificate under s. 51 of that statute authorizing 
the Licensing Committee in accoi'dance with the principal Act and the Licensing 
Amendment Act, 1948, to receive ami consider applications for such licence. 

All provisions of ss. 91 and 92 of the Licensing Act, 1908, are applieabl- 
and must be taken into consideration by the Licensing Conunittee when re 
ceiving and considering applications for a licence authorized by the Licensing 
Control Commission, except that s, 91 (6) must be read subject to the provisions 
of the Licensing Amendment Act, 1948. 

Semble, That the repeal of the concluding sentence of s, 103 of the Licensing 
Act, 1908, by s, 49 (2) of the Licensing Amendment Act, 1948, enlarged the 
discretion of a Licensing Committee. 

If a Licensing Committee has refused an application for a new licence in 
such circumstances as to suggest that the Committee was attempting to defy 
or thwart the decision of the Licensing Control Commission, or was refusing 
to implement its fiat for the granting of a new licence, the proper remedy of an 
applicant is an appeal to the Commission. 

ORIGINATING SUMMONS for the interpretation of certain sections in 
the Licensing Act, 1908, and the Licensing Amendment Act, 1948, in 
circumstances which may be shortly stated as follows : 

The Licensing Control Commission established under the Licensing 
Amendment Act, 1948, had determined that there might be a new 5 
publican’s licence for an hotel in the Borough of Te Puke, and had 
authorized the Tauranga Licensing Committee to hear and determine 
applications for such licence. The Committee gave the requisite public 
notice, and the Te Puke Borough Council applied for the licence. This 
application had been considered by the Committee, but had not been 10 
disposed of, and the opinion of the Court was sought as to the position 
and powers of the Committee. 

The plaintiff w'as the licensee of the only hotel at present in Te Puke, 
and he had objected to the granting of the licence. At its meeting, at 
the close of the applicant’s case the Chairman stated : 15 

Tiiat he would direct the Committee as a matter of Jaw that the Committee 
had no discretion to decide whether or not an additional licence should bo granted in 
the Borough of _Te Puke as such new licence had already been authorized by the 
Licensing Commission and that therefore the Committee must grant such licence to 
the only applicant provided the Committee was satisfied as to the character of the 20' 
applicant. 

The questions asked in the originating summons were as follows : 

A construction of Sections 91 and 92 of the Licenshif^ . 

Act 1908 (hereiMfter referred to as “the principal Act ”) and of Sections 49, 50 
and 61 of the Licensmg Amendment Act 1948 {hereinafter referred to as “ the 25 
Amending Act ) a Licensmg Committee has a discretion to grant or refuse a 
certificate for a new licence where the Licensing Commission has decided to authorize 
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the granting of a new licence pursuant to Section oO of the Amending Act and has 
issued a certificate under Section 51 of that Act authorizing the Licenshig Committee 
in accordance with the principal Act and the Amending Act to receive and consider 
applications for such licence. 

^ 5 answer to Questions 1 is “yes”, whether aU of the provisions of 

bections 91 and 92 of the principal Act or some only of such provisions (and if so 
which of them) are applicable and must be taken into consideration by the Licensing 
Committee when receiving and considering applications for a licence so authorized 
by the Licensing Commission. 

10 Mi'. Rosen appeared for tiie chairman of the Tam-anga Licensing Com- 
mittee, Mr. W. H. Freeman, S.M., and informed the Court that he would 
not submit argument. 

Cooney and Henry, for the plaintiff. 

G. S. B. Meredith and Verschaffelt, for the Te Puke Borough Council. 

Cur. adv. vult. 

Stanton, J. The provisions governing the granting of new or addit- 
ional publican’s licences are now contained in the Licensing Amendment 
Act, 1948. For present purposes, the procedure may be briefly described 
as follows : The Licensing Control Commission determine in what area 
20 a new licence is required, and it then authorizes the Committee of that 
area to call for applications for the licence and to hear and determine 
those applications. Apart from the special provisions relating to the 
fee to be paid for the new licence, the Committee is left to hear and deter- 
mine these applications in the same way as it would hear and determine 
25 any other application for a publican’s licence. 

The provisions of ss. 91 and 92 of the Licensing Act, 1908, apply. 
All or any of the objections applicable under those sections can be made, 
and the Committee must hear them and must determine whether, in its 
view, the character of the applicant is satisfactory, whether the premises 
30 — actual or proposed — are suitable, and whether the proximity of a 
church, hospital, or school, or the disturbing effect of an hotel on the 
quiet of a place, or the absence of any requirement for an hotel in that 
neighbourhood militate against the granting of that particular appli- 
cation. Nowhere is it provided that these powers shall not be used to 
35 prevent the granting of any licence in, for example, the Borough of Te 
Puke, and provision has been made to ensure that any such action would 
not be effective by enacting that an appeal from the decision of a Com- 
mittee refusing a licence may be taken to the Supreme Court if the refusal 
is on the ground of the applicant’s character, and to the Licensing Control 
40 Commission if the refusal is on any other ground. 

In other words, the Licensing Control Commission alone can authorize 
the issue of the additional licence, but the Committee has stiU to deter- 
mine whether any particular application shall be acceded to and a licence 
granted to that applicant for the site and premises he submits ; and, in 
45 so doing, the Committee must act under and in accordance with the pro- 
visions of ss. 91 and 92 of the Licensing Act, 1908. Section 103 provides 
that the Committee need not grant a licence merely because the require- 
ments of the law as to accommodation or personal fitness of the applicant 
are fulfilled, and the repeal of the concluding sentence of this section 
50 would seem to have actualty enlarged the discretion of the Committee. 

In ray view, if the Committee refused applications for a new licence 
in such circumstances as to suggest that the Committee was refusing to 
implement the fiat of the Licensing Control Commission for the granting 
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Solicitors for tke plaintiff : Ooaney, Jamieson, and Lees (Taiiranga). 
Solicitors for the Te Poke Borough Council ; Mannmg and VerscJiaffelt 
(Te Puke). 


GARDINER i’. HAWKE’S BAY LICENSING 
COMMITTEE 

Supreme Court. Napier. 1953. February 12 ; 18. Hay, j. 

Lkennind — Licence — I'enq^orart/ Licence after Destruction of Hotel Prem ises by Fire — 
Svch Licence supersedimj Former Licence and In Force pending Reinstatement 
of Preinises on Hotel Site — Temporary Premises to be within Area of Local 
Authority issuing Licence — Some neighbouring house ” — Licensing Act, 190S, 


The power conferred by ,s. 138 of the Licensing Act, 1908, upon the Chau’man 
and two members of a Licensing Committee to “ authorize such licensed publican 
temporarily to carry on his business in some neighbouring house ” implies the 
power to issue in respect of such neighbouring house a temporary licence w'hicli 
supersedes the former licence, and which remams in force for such period or 
renewed period (not exceeding six months at any one time) as may be considered 
reasonable to enable the rebuilding or reinstatement of the premises to be 
carried out on the hotel site itself. 

When licensed premises are rendered unfit for tlie oarrying-on of business 
by reason of a fire, tempest, or other calamity, the area within which temporary 
premises may be sought under s. 138 of the Licensing Act, 1908, is nettessarily 
confined to the local-authority district (whether a city, borough, to^vn., or 
district) the officer of which issues the licence imdor the anthoritv conferred 
by s. 98(0). 

The word “ neighbouring ” as used in a. 138 of the Licensing Act, 1908, 
being a I’elative term, the true meaning of the term “ some neighbouring house ” 
in that section is to be ascertained only after considering the Licensing Act, 1908, 
as a whole, and by construing it with due regard to s. 127(4). 

MOTION for the issue of a writ of mandamus commanding the defendants, 
the Ghahman and members of the Hawke’s Bay Licensing Committee,' 
to issue a certificate authorizing the plaintiff to carry on business pursuant 


of a new licence, the proper remedy of an applicant w^ould be, not to apply 
for a writ of certiorari to quash the retusal, or of mandamus to compel 
the grant of a licence, but to appeal to the Commission. The effect of 
this conclusion is not, as Mr. Meredith suggests, to render the enabling 
provisions of the Licensing Amendment Act, 1948, nugatory, but is only 5 
to indicate that the remedy for any attempt to defy or thwart the decision 
of the Licensing Control Commission is by way of appeal. 

The answers to the questions asked are as follows : 

1. A'es. 

2. All the provisions of ss. 91 and 92 are applicable, except that s. 91 10 
(b) must be read subject to the provisions of the Licensing Amendment 
Act, 1948. 

I understand that it has been agreed that no costs shall be allowed 
to the plaintiff, but, as he has substantially succeeded, he should not be 
required to pay any costs to the Borough Council. In accordance with 1 5 
the practice approved in Wi Kupe v. Acheson ([1923] G.L.R. 10), the 
members of the Committee might well have left the matter to the Borough 
Council, and no costs are allowed to them. 


Questions answered accordingly. 
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to s. 138 of the Licensing Act, 1908, upon the grounds that the defendants, 
having jurisdiction to issue such a certificate, improperly refused to 
exercise jurisdiction. 

5 The facts were not in dispute. 

The plaintiff was the holder of a publican’s licence in respect of the 
Railway Hotel, Otane, within the jurisdiction of the Hawke’s Bay 
Licensing District, and the defendants were duly constituted the Licensin<y 
Committee for that district. On the night of January 2, 1953, the hotel 
iO premises had been completely destroyed by fire, with the exception of an 
outlying building formerly used as stables. On January 5, the plaintiff 
apphed in miting to the Committee for authority to carry on business in 
temporary premises pursuant to the provisions of s. 138 of the Licensing 
Act, 1908. The application described the proposed temporary premises 
15 as a dwellinghouse (purchased by the applicant subsequent to the fire) 
situated at the corner of the Great North Road and the road leading down 
to the Otane township ; and stated the intention of the applicant to 
build a temporary bar alongside and separate from the house. These 
premises, according to the Police report, were .situated three-fifths of a 
20 mile west of the hotel site, and on the ’western side of the Napier- WoodviUe 
main highway, about 300 yards south of the Otane road junction. The 
Otane township, in which the hotel was situated, lies some distance east 
of the main road, and across the railway line. It is within the confines 
of the Patangata riding of the Patangata County, whereas the proposed 
25 temporary premises were in the Waipawa County, the boundary between 
the two counties in this locality being the main road. The township of 
Otane is not a borough within the meaning of the Licensing Act, 1908 

At some date subsequent to the lodging of the application with the 
Clerk of the Committee, a consent was endorsed thereon by two of the 
30 members of the Committee, and the application was then forwarded to 
the Chairman for his approval. Fearing that the grant of the application 

might involve the Committee in an excess of jurisdiction, in that it W'ould 
purport to authorize the applicant to sell liquor in a different geographical 
(political) area from that in which he was formerly licensed to seE it, the 
35 Chairman, Mr. W. A. Harlow, S.M., quite properly invited the applicant’s 
solicitor to make wTitten submissions on the legal aspect of the matter. 
This was done on January 28, and, after consideration of the submissions, 
the Chairman on February 2 delivered a written judgment refusing the 
application on the ground of lack of jurisdiction to grant it, and setting 
40 out at length the reasons for his decision. Unfortunately for the plaintiff, 
he had in the meantime proceeded with the erection on his recently- 
acquired house property of a temporary bar on a somewhat comprehensive 
scale, and conforming in all respects with the requirements of the Police 
and Health Departments. 

45 J ohanson, for the plaiTitiff. 

Willis, for the defendants. 

Cur. adv. vuU. 

Hay, J. [after stating the facts, as above :] After hearing argument 
on the motion, and after full consideration of the matter, I have come to 
-.)0 the conclusion that the Chairman of the Committee was right in his 
determination, and that neither the Committee, nor the Chairman and 
any two members thereof, have power under s. 138 to grant the authority 
sought. 
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8<fction 138 of the principal Act is in the following terms : 

If the li(*ensed premises of a licensed publican are rendered unfit for the carrying- 
on of his busine&s by fire, tempest, or other calamity, the Chairman and any two 
members of the Licensing Committee, on the application by or on behalt ot sucn 
iir ensed j.ublican, may, if they see fit so to do, by order aiitliorrze such ji^'ensed 
publican temporarily to carry on his business in some neiglilmuring house (althoiigh 
not having the accommodation required by this Act) for any period not exceeding 
six calendar months, to allow of the rebuilding or repair of the premises so rendered 
unfit as idbresaid. 

It sccrns to me beyond doubt that the power thereby conferred upon the 10 
Chairman and two members of the Committee to authorize such 
• • iic(*n.se(l publican temporarily to carry on his business in some neighbour- 
ing house ’’ necessarily implies the power to issue or to authorize the 
issue of a teinporaiy licence in respect of such neighbouring house. 
Furthf'rmore, on my view of the statute, the temporary licence granted 15 
under s. KJS must "be deemed to supersede the former licence, and to 
rfduairi in force for such period or renewed periods (not exceeding six 
months at any one time) as may be considered reasonable to enable the 
rebuilding or reinstatement of the premises to be carried out on the hotel 
site itself. Counsel for the plaintiff submits that the grant of an 20 
authority under s. 138 does not clothe the temporary premises with any 
form of temporary or permanent licence, and that the existing licence 
must be deemed to remain domiciled in the ruins of the hotel. That 
view of the statute seems to me untenable, even allowing for the fact that 
there is little in the statute expressly deahng with the issue of temporary 25 
licences : see in that connection s. 226 of the Licensing Act, 1908, and 
s. 58 of the Licensing Amendment Act, 1948, as amended by s. 11(6) 
of the Licensing Amendment Act, 1952. It is of the essence of a licence 
that there should be premises in which it is to operate, and, if the premises 
in respect of w'hich it was granted cease for the time being to exist (except- 30 
ing only as regards the land on which they stood) the licence itself must 
surely cease to have any effect in relation to those premises. When the 
premises are rebuilt, a new house comes into existence, and the true view 
of the law seems to be that the only application a Licensing Committee 
could then entertain would be an application for a new licence in respect 35 
of the new premises. I have not overlooked the provisions of s. 116 
of the Licensing Act, 1908, to the effect that, where an application for 
the renewal of a heenco has been made, and is not finally disposed of by 
the Committee on or before the day of the expiry of the licence by effluxion 
of time, the licence shall be deemed to be extended until the application 40 
is finally disposed of, but that provision does not appear to me to have 
any relevance in circumstances such as the present. 

It would, moreover, give rise to somewhat startling results if an 
authority granted under s. 138 did not bring the neighbouring house ” 
within the category of licensed premises. It would mean that at least 45 
doubt would arise as to how far (if at all) the publican was bound by the 
provisions of ss. 74 and 189, proscribing the hours of sale and closing 
hours ; and by s. 181 and the following sections, creating such offences 
as permitting drunkenness, or violent or riotous conduct, keeping a 
disorderly houvse or permitting gambling on the licensed premises. 60 
Counsel for the plaintiff contends that, in considering the meaning and 
effect of a. 138, it is permissible to assume that the Legislatm'e may well 
have had in mind that the licensee, for the purposes of that section, 
should be relieved not only from the requirements as to accommodation 
but from the other obligations of the Act, He bases that contention 55 
in the view that the section contemplates a benefit to the holder of a 
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licence for a limited period only, and should receive such fair, large, and i 

liberal construction as the circumstances warrant. Whilst that may be i 

true, it is a governing prmcij)le of construction of a statute that every j 

separate provision should be construed vdth reference to its context and i 

5 the provisions of the Act generally, so as to arrive at the true meaning i 

of the provision in question in the light of the aim, scope, and object of ; 

the Act. The benefit conferred bj^- s. 138 on the holder of a licence should i 

not be allowed to obscure the fact that there are other interests to be 
considered, both of a public and private nature, and that consideration I 

10 is peculiarly applicable in matters arising under this particular legislation, I 

It seems to me, therefore, that it would be opposed to true principles of I 

construction to treat s. 138 as an independent provision, to be construed 
on its language alone uninfluenced bj?- the scheme and purpose of the Act. 

If I am correct in my view that the power expressed in s. 138 neces- 
15 sarily implies the power to issue or to authorize the issue of a temporary 
licence, it seems to follow that the granting of the plaintiff’s application 
would amount to a determination to remove the licence (albeit tempo- 
rarily) beyond the boundary of the Patangata riding of the Patangata 
County, in breach of the express provisions of s. 127(4) of the Licensing 
20 Act, 1908. The plaintiff’s application, though not in terms one for the 
removal of his licence, and though obviously not intended as such, has, 
in my opinion, the practical effect of an apphcation for removal without 
complying with the requirements of s . 1 27 . That section, it may be noted, 

provides that objections to the removal of any licence may be made in ; 

25 manner provided by the Act in respect to objections to the granting of I 

licences. Even assuming that view not to be justified, it is at least clear 
in my opinion that the power conferred by s, 138 camiot be exercised 
without regard to the poHoy of the Legislature as disclosed by the Act 
generally, and, in particular, by the provisions of s. 127(4), The licence i 

30 in the present instance was issued in respect of premises situated at Otane, ! 

which is Avithin the Patangata riding of the Patangata County, and the 
whole situation is governed by that consideration. It follows that, when 
the licensed premises are rendered unfit for the carrying on of business by 
reason of a calamity of the nature referred to in s. 138, the area within 
35 which temporary premises may be sought under that section is necessarily 
confined to the local authority district (whether a city, borough, town or 
district) the officer of which issues the licence under the authority con- 
ferred by s. 98(6). 

That, in my view, is a qualification which, as a matter of interpretation, 

40 must be placed upon the meaning of the expression “ some neighbouring 
house ” in s, 138. In that comiection, I cannot do better than adopt 
the language used bj?^ the Chairman, when he said in effect that “ neigh- 
■■ bouring ” being a relative term, the true meaning of the expression in 
s. 138 is to be ascertained only after considering the Act as a whole, and 
by construing it with due regard to s. 127(4). ! 

For the reasons given, the motion for mandamus will be dismissed, I 
'ivith costs £7 7s. and disbursements to defendants. \ 

Motion dismissed:. \ 


Solicitors for the plaintiff : Joha/nson and Grard (Waipawa). 
Solicitor for the defendants : Grown Solicitor (Napier). 
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[in the .supreme court and court op appeal.] 


MANAWATU-OROUA RIVER BOARD v. BARBER. 

SirPEK.MK C'ouliT. Pahuei’ston North. ]952. Aogmt 2ii, 27, 29 : 

Ootobf'P ]"). Fair, J. 

(juuKT UK Appeal. Wollington. 1953. March 18, 19, 24 ; June 26. 

St.antun, J. ; Hay, J. ; North, J. 

FubUr, Worl'fi — Oonipensation — Claim for Compensation for Damage to Land by Public 
lKo/"A' — 'rime-limitation for bringing Claim not applicable when Belafionshdp 
bclween Two Portions of Public Work such that Damage not ascertainable until 
Whole Work completed— In itself {and without any reference to any other gmrt 
of the icark) causes the damage ” — Public Works Act, 192S, s. 45 — Statutes Amend- 
ment Act, llLJf), s. 63. 

Land Valuation— Lund Valuation Court — Jurisdiction — Claim for Compensation for 
Damage to Land as Result of River Board's Diversion Operations — Limitation of 
Time for Commencement of Action — Such Question a Matter Preliminary to or 
Collateral with Merits— Jiirisdictioncd Fact — Court's Decision thereon reviewable 
by Supreme Court — Public Works Act, 1028, s. 45. 


2. That, even if the question of time-limit under s. 45 of the Public Works 
Act, 1928, for the commencement of proceedings were not strictly a preliminary 
point, the jurisdiction depended upon a particular fact which was collateral to 
the actual matter which the Land Valuation Court had to try ; and, in the 


The respondent lodged a claim for compensation under the Public Works 
Act, 1928, against the appellant Board in respect of damage alleged to have been 
caused to the respondent’s property as the result of a public work undertaken 
by the appellant Board. This clahn was heard by a Land Valuation Committee, 
wliich awarded the respondent £1,234. An appeal from that determination 
was taken to the Land Valuation Coiu-t, which held that the claim was out of 
time and that it had no jurisdiction to consider the claim : Ante, p. 139, 
where the facts are fully set out. The respondent then commenced 
proceedings for certiorari and mandamus in the Supreme Coiu’t, 
contending that the Land Valuation Court had vTongly decided the question 
of the tirne-limit, that its decision thereon was subject to review by the Supreme 
Court, and should be quashed ; and that the Land Valuation Court should bo 
directed to hear the claim for compensation on its merits, l^air, J., upheld 
this contention and directed that the decision of the Land Valuation Court 
should be quashed, and that the claim for compensation should be heard and 
determined by it. From that decision, the Board ajjpealed. 


Counsel were agreed that, xmder s. 17 of the Land Valuation Court Act, 
1948, the Land Valuation Comet in dealing with claims for compensation has a 
status somewhat different from that of a Compensation Court under the Public 
Works Act, 1 928 ; and its award or order can be reviewed in the Supreme Court 
ontheground of lack of jurisdiction only. Counsel confined themselves to contend- 
ing that the Land A^aluation Court’s decision was or was not made without 
jurisdiction. 


Held, 1. That the question of time-limitation under s. 45 of the Public- 
Works Act, 1928, wa-s jurisdictional as it was a matter preliminary to or collateral 
with the merits — in this case, to the occurrence and extent of the alleged damage ; 
and that a decision by the Land Valuation Court on such a preliminary or 
collateral matter can be examined and reviewed by the Supreme Court, and, 
if considered wrong by it, corrected. 


R. v. Shoreditch Assessment Committee {[1910] 2 K.B. 859) ; Ohern and 
Clark V. Auckland City Corporation ([1935] N.Z.L.R. 1 ; 1 19351 
G.L.R. 126) applied. 


Sullivan v. Mayor, e&c., of Masterton ( (1909) 28 N.Z.L.R. 921 ; 12 
G.L.R. 136) and O'Brien v. Chapman { (1910) 29 N.Z.L.R. 1053) 
referred to. 
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present case, the determination of the Land Valuation Court was reviewable on 
matters both of fact and law. 

R. V. Blakeley ( (1950) 82 C.L.R. 55) applied. 

3. That the Siipreme Court will not disregard the Land Valuation Court’s- 
findings of fact unless they are clearly shown to be erroneous, except where that 
Coiu-t is dealing with matters of causation in relation only to the time for the 
commencement of proceedings, and it is the duty of the Supreme Court to examine 
the Land Valuation Court’s findings and to determine as best it can whether it 
finds them justified. 

Stratford Borough v. WilMnsoi^i {[1951] N.Z.L.Gr.R,. 67; followed. 

4. That, considering the enactanent of s. 45(2) of the Public Works Act, 
1928, in the light of its history, the Legislature did not intend to bar claims 
arising froxn tlie execution of a public work until it was, or should have been, 
manifest to the claimant that his claim was ripe for determination ; and that 
subsection has no aixplication if the relationship between the first portion of a. 
public work and the second iDortion is such that the final damage cannot be 
ascertained until the whole work is completed. 

5. That the appellant Board had by its course of conduct linked all its 
river-diversion operations together in such a close association that it was 
impossible for it to say, or for a Coxirt to hold, that the damage caused was 
other than damage from the execution of the works as a whole. 

6. That, on the undisputed facts, the final fate of tlie appellant Board’.s 
scheme of river-diversion was uncertain, but, wliether it had been abandoned 
in the form in which the appellant Board was attempting to carry it out, or 
whether it was only being postjxoned or modified, it was in either ease an un- 
completed work, which, regarded as a whole, had damaged the respondent’s 
property, and his claim for that damage was not out of time, and his claim must 
be considered aird determined by the Land Vahiation Court. 

Appeal from the judgment of Fair, J., [Infra) dismissed. 

APPLICATION for a writ of certiorari addressed to the defendants re- 
moving into the Supreme Court the judgment of the Land Valuation Court 
affecting an award of compensation given by the Land Valuation Com- 
mittee to the plaintiff, and for a writ of mandamxis requiring such Court 
6 to hear and determine the plaintiff’s claim for compensation under the 
Public Works Act, 1928, upon the merits. 

The facts and the circumstances under w'hich the apjjlication was 
made were set out in what Mr. Justice Fair termed the detailed and care- 
ful judgments of the Land Valuation Committee and the Land Valuation 
10 Court Ante, p. 139. 




G. I. McGregor and Bergin, for the plaintiff. 

Yortt, for the second defendant. 

Cur. adv. vult. 


% 


Fair, J. The first question that arises is whether this Court has any 
15 power to make such orders as those asked for. The Land Valuation 
Court Act, 1948, s. 17, provides as follows : 

Proceedings before the Court shall not be held bad for want of form. Sub ject 
to the provisions of subsection three of section thirteen, of this Act no appeal shall lio 
from any award or order of the Court, and except on the ground of lack of jurisdiction 
20 no proceeding, award, or order as afore.said .shall be liable to be challenged, I'eviewed, 
quashed, or called in question in any Court. 

The plaintiff contends that the Land Valuation Court held that it had 
no jurisdiction to determine the questions arising under the appeal, as the 
claim for compensation was out of time, having been made more than 
26 twelve months from the date at which the portion of the work causing the 
damage for which compen.sation was claimed was completed. It held that 



butteeworob’s local government eepoets. 


T preliminary objection comes, on the 

5 it, to a eonclraion of fact which justifies such objection and in oon- 
mandamus wiU lie commanding 
u^tSi 5lfw otherwise if the objectiof 

question with reference to the question of srantino- pro- 
ust the exercise of a jurisdiction that does not exist is'deait 
V.T coUection of the leading authorities is to 

note (gF) But the most direct passage applicable to tlie 
IS to be found in para. 1485, where it is said * ^ 

3y a wrong decBion with regard to it, give itself jurisdfction which it 
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would not otherwise possess. The lower Court must, indeed, decide as to the col- 
lateral fact, in the first iiistance ; but the superior Court may upon certiorari inquire 
into the correctness of the decision, and may quash the proceedings in the lower 
Court if such decision is erroneoiis, or at any rate if there is no evidence to support it. 

5 On the other hand, if the fact in question be not collateral, but a part of the very 
issue which the lower Court has to inquire into, certiorari will not be gr an ted, 
although the lower Court may have arrived at an erroneous conclusion with regard 
to it. 

These questions have been the subject of a great number of decisions, 
10 and some of the earlier eases are difficult to reconcile with the later cases, 
bitt the latest authorities seem to confmn the last cited passage as set out- 
in Halsbunj, with, perhaps, the elimination of the words “ or at any rate 
“ if there is no evidence to support it The latest decision which 
undertook a comprehensive review of the general principles applicable is 
15 E. V. Blaheley ( (1950) 82 C.L.R. 55), where the matter is discussed at 
length, particularly by Sir John Latham, C.J., and Fullagar, J. In the- 
passages contained in the compendious judgment of the latter [ibid., 90-93) ,, 
ho relies, as tlui learned Chief Justice’s and many other judgments rely, on 
the decision of Coleridge, J., in Bnnhury v. Flutter ( (1853) 9 Ex. Ill ; 
20 156 E.R. 47), where he said : “ Suppose a Judge with jurisdiction limited 
“ to a particular hundred, and a matter is brought before him as having 
“ arisen within it, but the party charged contends that it arose in another 
hundred, this is clearly a collateral matter independent of the merits ; 
“ on its being pre^sented, the Judge must not immediate^ forbear to- 
25 “ proceed, but must enquire into its truth or falsehood, and for the time 
decide it, and either proceed or not with the principal subject-matter 
“ according as he finds on that point ; but this decision must be open to- 
“ question, and if he has improperly either forborne or proceeded on the- 
“ main matter in consequence of an error, on this the Court of Queen’s 
30 “ Bench will issue its mandamus or prohibition to correct his mistake ” 
[ibid., 140 ; 60). In Blakeley's case ( (1950) 82 C.L.R. 55), Sir John 
Latham, C.J., says : “ If an authority with limited jurisdiction has no- 
power to make a conclusive decision as to the existence or non-existence 
“ of a collateral matter upon which jurisdiction depends, and makes a 
35 “ wrong preliminary decision either way, the mistake will be corrected by 
“ mandamus or prohibition — by mandamus if he wi’ongly decides that he 
“ has no jurisdiction, by prohibition if he wrongly decides that he haa 
“ jurisdiction. In the present case the Commissioner has in my opinion 
“ erroneously decided that there are no disputes existing between the 
40 “ Association and its members on the one hand and the employers who 
“ were served with the log on the other. He has wrongly declined to 
“ exercise his power and to perform his duty of hearing and determining 
“ the disputes. Therefore, in my opinion, mandamus should issue ” 
[ibid., 75). 

45 Blakeley's case ( (1950) 82 C.L.R. 55) seemsalsoin conformity with the- 
decision of our own Court of Appeal in Bethune v. Bydder ([1938] N.Z.L.R. 

1 ; [1937] G.L.R. 665) in which it w'as held that the Supreme Court could 
review’^ the decision of a Magistrates’ Court on the question of fact and 
law' as to whether a building w'as a dwelling. 

50 Reference may also be made to the decision of the Privy Council in 
B. V. Nad Bell Liquors, iJd. ([1922] 2 A.C. 128), where it was said 
wdth regard to the control of superior Courts over Courts of limited, juris- 
diction : “ Its j urisdictioii is to see that the inferior Court has not exceeded 
“ its own, and for that very reason it is bound not to interfere in what has 
55 “ been done wdthin that jurisdiction, for in so doing it would itself, in turn,. 
“ transgress the limits within which its own jurisdiction of supervision,. 





" not of review, is confined. That supervision goes to two points : one is 
“ the area of the inferior jurisdiction and the qualifications and conditions 
“ of its exercise ; the other is the observance of the law in the course of 
*■' its exercise ” (ibid., 156). 

It is to be noted, too, that a similar question of the time within which 5 
a claim for compensation should be brought was held bj^ Cooper, J., in 
SvlUvmi V. Maipr, &c., of Masterton ( (1909) 28 N.Z.L.R. 921 ; 12 G.L.R. 
i:h>) in respect of a somewhat similar Act, to be a question collateral to the 
merits; and he restrained the Compensation Court from exercising 
jurisdiction Avhere he held the claim was out of time. 10 

The decision of the Court of Appeal m McKellar v. Land Board of 
Ola (JO ( (1998) 27 N.Z.L.R. 811 ; 10 G.L.R. 433) was a decision in respect 
of a. very diffc'rent Act, which contained a provision : 

The decision of the Board on all matters to be by it heard and determined shall, 
.>iibjecUoth(.'provisionsofthisActrelatingtoLandBoardappeals,befmalandconclusive. 15 

Williams, J., hcM that the Board had not so construed the section as to 
give it jurisdiction whenithad no such pmver. It is true that Edwards, J., 

dealt with the general question, and relied on the decision of the Court of 
Appeal in In re Roche ( (1888) 7 N.Z.L.R. 206). In re Roche was a case 
where it was held that the question whether a female applicant for a 20 
publican’s licence possessed the preliminary status of being an unmarried 
woman was not a preliminary question, but was part of the merits of the 
case. So far as McKellads case is concerned, it camiot bo considered a 
direct authority except upon the very question which it decided. So far 
as Roche’s case is concerned, although it finds support from some earlier 25 
English cases, there has been a tendency to modify it, if not to overrule it, 
in later cases. The most strikmg example of this is the decision 
of Viscount Caldecote, L.C.J., in R. v, Weston-super-Mare Justices, 

Ex parte Barkers {Contractors), Ltd. ([1944] 1 All E.R. 747). There, 
considering the question as to what is a collateral matter, he said, 30 
referring to R. v. Bradford ([1908] 1 K.B. 365) : “ In that case it 
^yas held that the question whether land was not a park was preliminary 
to the exercise of the jurisdiction given to the Magistrates, and an order 
of certiorari ^v'as granted in that case to quash the decision of the 
“ Magistrates. It may seem rather a fine distinction, but I think there 35 
“ is a distinction between a jui’isdiction which is in fact limited as in that 
" case by certain requirements, and a case in which a person of a particular 
“ description or having a particular capacity or status is fixed with 
“ responsibility for doing or not doing a particular thing. In such a case 
it is part of the issues which the Magistrates have to decide when the 40 
"‘information is brought against a person said to be acting in that 
“ capacity or having that status ” ([1944] 1 All E.R. 747, 750). Atkinson 
and Oliver, JJ., agreed. 

Since that time, too, the Courts seem to have indicated an inclination 
to bring questions of personal qualifications into the area of collateral 45 
questions where jurisdiction depends on theii* decision. One of the 
latest cases is R, v. Manchester Legal Aid Committee, Ex parte 
R. A. Brand and Co., Ltd. ([1952] 1 AU E.R. 480). See also R. v. 
Northumberland Compensation Appeal Tribunal, Ex parte Shaw ([1951] 

1 K.B. 711 ; [1951] 1 All E.R. 268). In that case. Lord Goddard, 50 
L.C.J.,said : “ The tribunal has told us what they have taken into account, 

‘‘ what they have disregarded, and the contentions -which they accepted. 

They have told us their view of the law, and for the reasons which I gave 
‘‘ at the beginning of my judgment this Court is of opinion that the 
construction which they placed on this very complicated set of regula- 55 
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“ tions was wrong ” {ibid., 717 ; 277). The Court there quashed the 
decision of a Compensation Appeal Tribunal determining the position 
and rights of a local bodj’' officer to compensation, on the gTound that the 
Court had jurisdiction to set it aside as being erroneous in law. 

5 It is to be noted, too, that none of these cases was a case in which the 
statute under which the Court of limited jurisdiction was acting expressl'/ 
contemplated supervision for lack of jurisdiction, as s. 17 does in this Act. 
It is, of course, perfectly clear that this sort of proceeding is not to be sub- 
stituted. for an appeal, and that what the Court has to inquire into, as was 
10 said in Blakeley's case ( (1950) 82 C.L.E,. 55) is the preliminary cpiestion 
whether the Court has jurisdiction. Any other matters arising in con- 
nection with a claim are entrusted, as to both law' and fact, to the final 
decision of the Land Valuation Court, subject to its powder to reserve 
questions for the Court of Appeal if it so wishes. The authorities also 
16 establish that the supervising Court will not interfere where the juris- 
diction dej^ends on questions of fact, except where the facts are clear to 
establish jurisdiction, but that evidence may be adduced to make tbem 
demonstrably clear if that is possible. So far as errors in law are con- 
cerned, the superior Court must act upon its own view of the law as the 
20 final authority’ to decide this matter, subject to the Court of Appeal and 
Privy Council. Where there is a mixed question of law and of fact, the 
question is more difficult. Before passing from this aspect, reference 
may be made to the passage in Colonial Bank of Australmia v. Willan 
( (1874) L.Pv. 5 P.O. 417, 444), where the passage from Butihury v. Fuller 
( (1853) 9 Ex. Ill, 140 ; 156 E.R. 47, 60) is again invoked. 

The Court therefore holds that it has powder to inquire into the que.stion 
whether the Land Valuation Court erroneously decided that the claim was 
out of time, and therefore WTongly declined jimsdiction in respect of the 
claim. 

The interpretation of s. 45(2) of the Public Works Act, 1928, in its 
application to the claim for compensation under consideration in the 
present case is one of difficult}?'. This would ajDpear from the terms of 
the very careful and full examination of the problem that has been set 
out in the judgments of both the Land Valuation Committee and the Land 
35 Valuation Court. It would also appear from the decision in O’Brien v. 
Chapman ( (1910) 29 N.Z.L.R. 1053 ; 126 L.R.. 744). In that case, it was 
held that the words “ execution of the works ” in respect of the erection 
of a railway embankment, that caused the wliole of the damage comj)lained 
of, referred to that section of the railway of which the embankment was 
40 part which would be open for worldng as one section. It did not refer 
to the whole of the contemplated work. It did not refer to the embank- 
ment itself. It referred to the embankment as part of an engineering 
and business construction that could be operated as a unit. Chapman, 
J., in the Compensation Court had thought that the execution of the work 
45 w'as completed when the embankment had been finished. It will be seen 
that the decision in respect of this question was based upon practical con- 
siderations in relation to a reasonable interpretation of the phrase in its 
apj)lication to the circumstances of the work concerned. 

Stibsequent to the decision of that case, s. 45(2) w^as enacted as s. 13 
50 of the Public Works Amendment Act, 1910, with the intention obviously 
of making the claim date from the completion of that portion of the 
contemplated work wkich actually caused the damage. But an examina- 
tion shows the subsection to be phrased in language to ensure a practical 
and reasonable standard for determining the time of completion. 

In the present case, there has been a difference of opinion between the 


25 
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Land Valuation Committee and the Land Valuation Court as to what 
constituted the work in the present case. So far as that is concerned, 
without going into the matter in great detail, I think it desirable to say 
that the original cutting in 1930 must be regarded as having been com- 
pleted many years ago. So far as the work undertaken to reopen No. 1 6 

cutting in 1940 is concerned, that, I think, caimot be considered as linked 
up with No. 2 cutting from that date, unless there is evidence that the 
Board had definitely decided to regard it as one work, or the practical 
engineering requirements in respect of a reasonable reopening of No. 1 
cutting so demanded. Neither of these conditions seems to be satisfied 10 
upon the facts as found by the Land Valuation Court, or upon the evidence 
put before me. 

The construction of No. 1 cutting in 1940 and the subsequent years is 
not, I tliink, to be confined to the work actually done on the land or the 
bed of the river physically adjoining that cutting. That work can, 15 
I think, be regarded as completed only when it has been carried out in the 
way in which it was intended to be carried out, and might reasonably have 
been required to be completed from an ordinary reasonable and practical 
•engineering standpoint. 

It seems inconceivable that any responsible body such as the second 20 
defendants would intend to carry out a work in a way that would result 
in the infliction of serious damage unless some obviously necessary ad- 
ditional work in connection with it was carried out. It would be a gross 
breach of duty on the part of any public body recldessly to contemplate 
or allow work to be carried out in such a way when it was within their 25 
means to prevent it. It must be inferred, therefore, that it was intended 
to take such necessary steps in connection with the reopening of No. 1 cut 
as would minimize the damage resulting without affecting its beneficial 
■effect. The evidence show^s that this involved at least the making of 
groynes and stop-banks on other parts of the banks of the river. Un- 3Q 
fortunately, the attention of the Land Valuation Court seems to have been 
•directed more towards w’hether the reopening of No. 2 cut was part of the 
work of No. 1 cut, and this other question does not seem to have been put 
clearly or emphatically before it. 

Section 45 is a provision sui generis, and in its interpretation little 
-assistance can be obtained from decided cases, except on broad gi'ounds. 
Such is found, in my view, in O'Brien's case ( (1910) 29 N.Z.L.R. 1053 ; 

12 G.L.R. 744) and Sullivan's ( (1909) 28 N.Z.L.R. 921 ; 12 G.L.R. 136). 
Some assistance may also be gained by the definition of the word “ works ” 
in s. 12(1) of the Highways and Locomotives Act, 1898 (repealed) (Eng.), 
in Carlisle Rural District Council v. Carlisle Corporation ([1909] 1 K.B. 
471). That concerned the commencement of the running of six months 
within which an action for recovery of expenses might be brought by the 
appellant. The choice there was between the actual work causing the 
damage and the completion of the whole work in respect of which that . « 
w'ork w^as being done. The w^ords to be construed were : 

Proceedings for the recovery of any expenses incurred after the passing of this 
Actshallbe commencedwitliintwelvemonthsof the time at which the damage has been 
■done, or where the damage is the consequence of any particular building contract, or 
work extending over a long period, shall be commenced not later than six months 
-atter the completion of the contract or work. 60 

It w'as held that the completion of the contract or work did not mean 
■completion so far as the contractual obligations between the parties were 
concerned, but meant what in the course of this argument has been called 
the ‘ constructional” completion of the work. Lord Cozens- Hardy , 
M.R., said : ‘ In my view the very object and intent of this section was 55 
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“ to provide that in the case of a building contract the local authority 
“ are not to be forced to bring as many separate actions, it may be, as 
“ they have roads, but are entitled to wait until they see that the whole 
“ building contract is completed as far as constructional purposes are 
5 “ concerned, and that this is the date at which the period of six months 
“ within which they must take proceedings begins to run . . . The 

“ view of the learned Judge seems to have been that you must ascertain 
“ whether the haulage in any particular road ceased more than twelve 
“ months, or in the case of a building contract six months, before the 
0 “ action was brought, and whether there is any reasonable probability 
“ of any further extraordinary traffic being conducted over that road 
“ ... the crucial date to be considered is not the date when the 

“ haulage caused damage to a particular road, but the date when that 
“ particular building contract was completed so far as construction was 
5 “ concerned, and then, and then only, the local authority may sum up 
“ all their claims in one action ” {ibid., 480, 481). Fletcher Moulton, L.J 
said : “It is not an unimportant fact that every operation of that work 
“ was contained in one contract, but what is more important to my mind 
“ is that the various portions of the work are so closely connected that 
50 “ they would naturally be contained in one and the same contract, though 
“ of course they would not necessarily be so. Under those circumstances 
I have no hesitation in deciding on the facts of this case that those 
‘‘ constructions formed one work . . . ‘ Work ’ used in s. 12 is the 

” construction for which these operations are undertaken ; it is not the 
55 “ operations themselves. If Ave were to decide otherwise we should saj’’ 
“ that there was an obligation of provision on the local authority whereby 
“ they were to anticipate whether future portions of the work, that is to 
“ say, the construction, would be executed by methods which would do 
“ dWage to their roads or would not. The Act, in my opinion, lays no 
JO “ such unreasonable burden upon them. As long as the work, which is 
“ the construction, is unfinished they may wait ; but when it has been 
“ finished and they can calculate the whole of theii’ damage they are 
“ bound not to wait longer than the statutory time before they bring 
“their action” {ibid., 481, 482, 483). Buckley, L.J., said*. The two 
35 “ works A and B may be not two separate contracts on one piece of paper, 
“ but component parts of one complete contract . . . The laying of 

“ the intake pipe, the construction of the reservoir, and the lajdng of the 
“ outflow pipe are, it is said, separate works. In a sense they are, but 
“ not for the purpose with which we have here to do. They are one 
iO “ work, one composite work, consisting of three parts, each of which is 
“ essential for the use, purpose, and existence of the other . . . But 

“ the case with which we have here to do is that A has not and B has not 
“ been so completed as that this particular district will not or may not 
“ be affected by extraordinary traffic arising from the contract . . . 

45 “ so long as the further constructional completion of the contract or work 
“ win or may create further extraordinary traffic or damage or expense 
“ Avithin the district I think the district authority is not bound to bring 
“ its action, but is entitled to wait until the authority which is executing 
“the contract has completed the work . The intention is that the 

50 “ whole of the injury to the roads occasioned by the building . . . 

“ shall be the subject of one action to be brought within six months of th& 
“ time Avhen the building contract or work shall have been completed 
{ibid., 483, 484, 485). Similarly in s. 45(2) I think the words “ portion 
“ of a work ” are not to be strictly and rigidly construed or defined with 
55 reference to the specific contract entered into for the particular work, or 
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even tlie works definitely authorized by the local body to be carried out, 
or those intended at the time of its conimencenient to be carried out. 

Mr. McGregor is, I think, right in considering that the Court should attach 
considerable weight to the provision in s. 42 that persons injuriously 
afftioted by the work are to be entitled to full compensation for their 5 
damage. It could not have been intended that any limitation of period 
.should be imposed that would either lead in a great number of cases to 
unnecessary difficulty in assessing the amount of com 23 ensation justly 
due, or recpiire more than one claim in respect of what w'as actually in 
fact the same piece of work or construction. It would seem that a work, 10 
or a portion of a work, should be considered as comprehending everything 
done in connection with that work which from a jDractical commonsense 
or engineering j)oint of view would be considered either essential or so 
strongly desirable in the execution of it from an efficient and business-hke 
method of construction that it should be regarded as ordinarily and 15 
normally a part or feature of the work actually done. If the actual 
finishing off of the work is delayed for some time, then it can reasonably 
be said that the work was not comj)leted until it was done. That it was 
not previously authorized, intended, contemplated, or foreseen should 
not, I think, be considered as preventing it from being regarded as part 20 
of that portion of the work. 

That view seems to be affirmed by the concluding portion of subs. 2 
■of s. 45 of the Public Works Act, 1928, which expressly contemplates 
such a situation. It says : 

•such portion of the work shall be deemed to be completed when anytliing further 26 
■that may be required to bo done thereon to finish the same will have no effect either 
•to increase or lessen the damage. 

This plainly indicates that the various component factors arising out of 
the public wmrk being constructed have, as one might reasonably expect 
should be the case, to be considered in relation to the right of compensation 30 
given. It also, no doubt, has in view ijreventing multiplicity of claims. 

As soon as the portion of the work is completed in such a way that there- 
after nothing is intended or reasonably necessary to be done to it that can 
increase or lessen the damage, it is comj)leted. To accept as a definition 
of a “ work ” the engineer’s specifications at the time of the commence- 35 
ment or the work for which funds have been i)rovided or which has been 
authorized or intended as the work or portion of the work would, I think, 
be ado^iting an academic test rather than the jmactical one that tho sub- 
section eontemj)lated. I realize that against this it may be argued that, 
if there remained something to be done, some small mattei> to be completed 40 
which remained incomplete for a long time, that might correspondingly 
•extend the time for making a claim. It may be said that it w'ould also 
give ground for argument as to the time at which the period should 
commence to run. But these difficailties seem to be met by the fact that 
the time must start to run from tho period when everything substantially 45 
necessary to comj)lete the portion of the work in an ordinary engineering 
or practical business-like Avay has been done. It need not be done in the 
best way. Not everything need be done that might be done to make it 
most efricient. But as long as something substantial remains to b(i done 
that any competent engineer ■would say w'as necessary to com])lete it from 50 
the point of ordinary engineering efficiency, and that might lessen or 
increase the damage, then it may be considered as iiicomploto. wludhcr 
that failure is due to lack of prevision, finance, or skill. 

The dee])Gning of No. 2 Cut, and the construction of groynes to lead 
into No. 2 water coming out of No. I Cut, Avere part of the original woik in 56 
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1940 consequential upon No. 1 cut. But all attempts to achieve this 
were abandoned in 1948. Thereafter, rock-protection work was done 
lower down, in an attempt to protect the plaintiff’s land from the in- 
creased erosion owing to the diversion of the water through No. 1 cut. 

5 Mr. Farquhar, the Board’s engineer, said : “ As an engineer, I couldn’t 
“ leave the matter at developing No. 1.” 

In the present case, it would appear that the wmrks in the way of rock- 
protection work lower down that were completed in May, 1950, may fairh" 
be regarded as a portion of the w'ork of deepening No. 1 cut, and as part 
10 of the same work — namely, the protecting of the banks opposite and per- 
haps lower down against the result of the greater flowf of water projected 
on them from a different point upstream. Such works are not really 
independent of the deepening of No. 1 cut ; they are due entirely to the 
success of that cut. They are necessary from a practical engineering 
15 point of view and from the point of view of efficiency. They are connected 
with, and in fact interwoven with, the construction of that, and they may, 
I think, as I have said, fairly be regarded as part of it. They are not 
independent in any real sense. 

It will appear, therefore, that, with the greatest respect for the learned 
20 Judge of the Land Valuation Court, I thinlc that, by limiting the werd 
“ thereon ” to work done on the actual physical ground connected with 
No. 1 out, or directly contemplated as part of it when the major work wns 
being done, he construed the subsection too strictly and that it should 
extend to work done which springs as a direct engineering necessity from 
25 the physical work done on the cut, and which would be regarded by any 
competent engineer as an essential part of the engineering scheme and 
w'orks to be carried out in the event of that deepening being successful. 
This is so, I think, at least wdiere such necessary consequential work is 
actually carried out later. 

30 It is unnecessary for me to deal with the other grounds that Mr. 
McGregor adverted to — namely, that there were some small matters in 
connection with the construction of groynes lower down the river in 
respect of which compensation is claimed and which, ho submitted, were 
entirely independent of the major claim. 

.36 For these reasons, I consider that the Land Valuation Court had juris- 
diction to hear and determine this claim for compensation, and that a 
mandamus should be issued to it requiring it to hear and determine the 
claim. If a formal order in the terms of the Court’s judgment has been 
sealed, then it should be removed by certiorari in order that it may be 
•40 quashed, and thus enable the Land Valuation Court to proceed with the 
hearing. I understood the parties to undertake that such a formal order 
would ibe draAvn up. If this has not aheady been done, it should bs done 
and the formal order of certiorari sealed to remove it into this Court and 
quashing it. 

•45 The plaintiff is entitled to costs of this application, which will be 
fixed at sixty guineas and disbursements. 

From the whole of the foregoing judgment, the defendant Board 
appealed on the ground that such decision was erroneous in point of law 
and matter of fact. 

.50 In the Court of Appeal, 

C-Zeury and Forii, for the appellant Board. 

G. L McGregor and Bergin, for the first respondent. 
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Chary, for the appellant Board. A distinction is to be drawn betn-een 

the power to quash the judgment of an inferior tribunal by reason of 
absence of jurisdiction, and the power to quash by reason of error of law”^ 
on the face of the record or proceedings. A superior Court has, and 
always has had, pouter to quash the proceedings of an inferior Court 5 
because of error on the face of the record : see R. v. Northum,berla7id 
Cmnpmsation Appeal Tribunal ([1951] 1 K.B. 711 ; [1951] 1 All E.R. 

268 ; aff. on app. [1952] 1 All E.R. 122), but the Divisional Court and the 
Court of Appeal declined to foUow a previous decision of the Court of 
Appeal {Racecourse Betting Control Board v. Secretary of State for Air, 10 
[1944] 1 All E.R. 60) where a Court of Appeal had overlooked that it had 
power to quash by reason of an error of law on the face of the proceedings) . 

The Court of Appeal in 1944 had apparently been led into this error 
because two cases to the contrary — one a decision of the House of Lords 
and another of the Privy Council — ^had not been cited to it ; but the 15 
judgment of Lord Goddard, L.C.J., in R. v. Northumberland Compensation 
Appeal ([1951] 1 K.B. 711, 717-721; [1951] 1 All E.R. 268, 277 

was fully approved : see ([1952] 1 All E.R. 122, 124, 125, 133). 

There are two main differences Avhere jurisdiction is exercised and 
certiorari is granted on the ground of absence of jurisdiction from where 20 
it is exercised because of error on the face of the proceedings : (a) in the 
former case, evidence extrinsic to the record is admissible, but, in the latter 
case, it is not admissible : that is made clear in a passage in the judgment 
of Lord Goddard, L.C.J., in R. v. Northumberland Compensation Appeal 
Tribunal ([1951] 1 K.B. 711, 719 ; [1951] 1 AU E.R. 268, 277) applying 25 
R. V. Nat Bell Liquors, Ltd. ([1922] 2 A.C. 128, 151-159). 

(6) Where certiorari has been taken away by statute, the superior 
Court can quash only where the inferior tribunal has exceeded its juris- . 
diction. The only thing examinable is whether the inferior tribunal has 
clothed itself with jurisdiction which the statute has not given it : 30 
Colonial Bank of Australasia v. Willan ( (1874) L.R. 5 P.C. 417, 442) ; 
as, for example, in New Zealand, in New Zealand Waterside Worker's’ 
Federation Indiistrial Association of Workers v. Frazer {[1^2^ N.Z.L.R. 

689; [1924] G.L.R. 139) and, in Australia, R. v. Blakeley ((1950) 82 C.L.R. 

55). The position is that, although an inferior tribunal such as the Land 35 
Valuation Court, in respect of whose order certiorari has been taken away 
by statute, is the sole judge of all matters both of fact and of law, within 
its jurisdiction, and, no matter how it may appear to have erred, either 
as to the facts or as to the law, its orders or judgments are not examinable. 

But it is not the final judge as to the limits of its jurisdiction : its findings 40 
on matters which affect its jurisdiction are examinable. The powers of 
the superior Court in its regard are powers of superintendence, not powers 
of review. This leads to the crucial question : what is the distinction 
between a decision by a tribunal as to its jurisdiction and a decision by 
such a tribunal within its j urisdiction ? 45 

In some cases the matter may bo clear, as where the tribunal has pur- 
ported to exercise jurisdiction over subject-matter not entrusted to it • but 
that class of case is exceptional. The cases where difficulties arise are 
where a tribunal has to adjudicate in the course of its inquiry on some 

o/ Australasia v. Willan 50 

A there is a classification of the cases 

that ame. The present case comes within the fourth class there mention- 
ed. ihe principle to be applied to cases falling within that fourth class 
IS usuaUy expressedby saying that a tribunal of limited jurisdiction cann,ot 
give itself jurisdiction by a wrong decision on a point collateral to the 55 


8 I.Z.L.G.R. 


COURT OP APPEAL. 


243 


merits of the case entrusted to it ; 9 Halsbury’s Laws of Engla7id, 2nd Ed. 

881, para. 1485 ; In re Roche ( (1888) 7 N.Z.L.R. 206, 219) ; McKellar f 

V. Land Board of Otago ( (1908) 27 N.Z.L.R. 811, 823, 825 ; 10 G.L.R. 

433, 442, 445) which is referred to in Willan's case ( (1874) L.R. 6 P.C. I 

5 417, 444) ; Bethune v. Bydder ([1938] N.Z.L.R. 1, 9, 16-18, 33, 35 ; [1937] \ 

G.L.R. 665, 671, 675, 685, 686). So that the question here is whether ■ 

the determination of the Land Valuation Court as to when the work was I 

executed is a determination on a collateral matter going to its jurisdiction , ; 

or whether it is a determination in the course of its jurisdiction. In the i 

10 formerevent, the determination would be examinable ; in the latter event, 

it would not ; /w jKocAe ( (1888) 7 N.Z.L.R. 206, 209, 220) ; McKellar | 

V. Land Board of Otago ( (1908) 27 N.Z.L.R. 811, 819, 823-825 ; 10 
G.L.R. 433, 440, 442-445). The decision in Bethune v. Bydder ([1938] 

N.Z.L.R. 1 ; [1937] G.L.R. 665) was that the question whether the tene- 
15 ment was a dwellinghouse was collateral. In Gornford v. Greenwood 

([1938] N.Z.L.R. 291, 301 ; [1938] G.L.R. 163, 168) a determination that s 

the applicant was “ guarantor ” was held not to be collateral. Thus, in J 

the New Zealand cases, there have been some differences of opinion as to ; i 

the circumstances in which the principle applies. For English cases, ?; 

20 where the matter was held to be collateral to the actual matter which the | 

lower Court has to try, see 9 Halsbury’s Laws of England, 2nd Ed. 881 ,, I 

(m) ; and for those where the fact is not as collateral : ( Ibid 882 (p) ) ; and ; I 

generally, (1929) 45 Law Quarterly Review 479-482. The soundest i | 

approach, however, is not from the cases but from the statutory pro l i 

26 visions applicable to the tribunal itself. ; i 



The determination of the Land Valuation Court as to when the woi’k 
which caused the damage was executed was a determination within its 
jurisdiction : {Ante, pp. 139, 147, 11. 15—28), 147, 1. 40, to 148, 1. 20), 
for the following reasons ; {a) The material statutory provisions in 
30 the Land Valuation Court Act, 1948, that are at the foundation of the 
case are ss. 17, 28, and 37(1). Section 37(1) lends legislative emphasis 
to the exclusive jurisdiction that is intended to be conferred upon the 
Land Valuation Court. (6) In order to ascertain when the work was 
completed under s. 46 of the Public Works Act, 1928, there must first be a 
35 determination as to what was the work or portion of the work that caused 
the damage. The determination as to time necessarily follows upon a 
determination as to the extent of the work or portion of work that caused 
the damage, (c) Ail questions of quantum and causation are within the 
exclusive jurisdiction of the Land Valuation Court. It is for that Court 
•40 alone to say whether the work caused the damage, and, if so, to what 
extent : here, what area was eroded by the work and what area would have 
been lost by natural erosion if no work had been done, {d) If the Court’s 
determination as to the extent of damage caused by work were not re- 
viewable, it would be arbitrary and illogical to say that its determination 
46 as to what was the work and when it was completed is reviewable. Both 
determinations are within the jurisdiction entrusted to the Land Valuation 
Court, and what the Court finds as to the work is as much part of the 
matter entrusted to it as its findings as to causation ; the two cannot 
reasonably be separated ; and it would be artificial to say that a determina- 
■50 tion as to the extent of the work so as to be able to ascertain the point of 
time of its completion is collateral matter going to jurisdiction. 
Section 37 of the Land Valuation Court Act, 1948, does not contemplate 
meticulous differentiation between matters collateral to the merits and 
matters forming part of the merits of the matter coming before the Court. 
.55 This was, as stated in the claim to compensation : “ The diversion of the 
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‘ Manawatu River at Coley’s Bend by the construction of cuts 
known as Taupunga No. 1 and Taupunga No. 2 and groynes and river 
“ diversion work and re-erection of stopbanks and protection wnrk 


” incidental thereto. The Land Valuation Court has said that the works 
referred to in the claim are severable into several portions and has said 5 
‘‘ when each portion was completed. In doing so, it is said to have dealt 
with a matter collateral to the merits. The ascertainment of the 
“ portion of the work that caused the damage and the time when that 
portion was completed, is all an integral part of ‘ the matter before the 

Court ’ ■” ; just as it was for the Licensing Committee in Roche's ease 10 
( (1888) 7 N.Z.L.R. 206) to determine w'hether an aj)plicant for a licence 
qualified, and for the Land Board in McKellar’s ease ( (1908) 27 N.Z.L.R. 

811 ; 10 G.L.R. 433) to determine whether the applicant there possessed 
necessary qualifications : and for the Adjustment Commission in Cornford 
V. Greenwood {[1938] N.Z.L.R. 291 ; [19^8] G.L.R. 163) to determine that 15 
the a])plicant was a “ guarantor. ” 

Both Snllivan v. Mayor, &c., of Masterton ( (1909) 28 N.Z.L.R. 921 ; 

12 G.L.R. 136) and O'Brien v. Ghaimian ( (1910) 29 N.Z.L.R. 1053 ; 

12 G.L.R. 744 ) are distinguishable. In Sullivan’s case ( (1909) 28 
N.Z.L.R. 921, 924 ; 12 G.L.R. 136, 137), Cooper, J., expressed the opinion 20 
that a determination as to a hmitation of time was a determination 
on a collateral matter. In O' BrierCs case, the point was not argued 
or referred to in the judgment, {a) In neither of those cases was there 
a privative section such as s. 17 of Land Valuation Court Act, 1948, 
and in each case it was a question of construing a section on facts as 25 
found by the Compensation tribunal and accepted in the higher Court. 

It may fairly be said that in both cases the Court was correcting an 
eri-or of law on the face of the proceedings, (b) Both cases were decided 
before s. 45 (2) of the Public Works Act, 1928, was enacted to negative 
the construction which the Court of Appeal placed on s. 45 (1). Sub- 30 
section (2) makes it necessary to determine the portion of the work 
causing the damage, and that becomes an integral part of the matter 
beiore the Compensation tribunal. 

If, contrary to earlier subnii.s.sions, a determination as to when works 
vero execpted is a determination on collateral matter going to the juris- 35 
diction, then the construction placed upon s. 45 (2) by the Land Valu- 
ation Court IS correct (Ante, 144, 1. 26, 147, 1. 5—14) and Fair, 

4. S interpretation is erroneous. In fact, No. 1 Cut and No 2 
Cut were separate undertakings or works; in fact, No. 1 Cut alone caused 
damage ; therefore, the respondent’s claim is barred in law under s. 45 40 
V: In any case, both Cuts were, at the least, in fact different portions 
ot a work ; and the respondent’s claim is barred in law under s 45 (2) 

putting the Hay scheme of 
1930 aside recognized that, neither in the decision of the Board nor from 
practical engineering requirements” did the work on No. 1 Cut in 45 
1940 mvolve doing anything to No. 2 Cut {A^ite, p. 236, 11. 5-19). In 
pp ^'40°>41) ^ lC)ut was a separate work in itself {Ante, p. 238, 11.20-34, 

oriLl” from : («) His Honour’s judgment 

^ distmetion between the work authorized and in fact carried 50 
ut, on the one hand, and remedial measures for the purpose of min- 

authorized and carried 

ured ‘liat the work is to be mea.s- 

authorized or intended to be done {Ante, p. 239, 1. 53 
^40, 1. ..). It adopts as the test what is necessary to be done to min- 65 
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imize the damage caused {Ante, p. 238, 11. 26-29). This is not justified 
in construing s. 45, since s. 45 (2) speaks of work which causes the damage. 

The right to compensation accrues on completion of the work which 
causes the damage, and compensation may be claimed for all damage 
5 likely to occur in the future as if the conditions then existing were to 
continue. The likelihood of remedial measures may affect the quantum 
of compensation, but it cannot prolong a completion of the work ; e..g., 
if a local body turns a drain on to A.’s land, that is all it set out to do 
or intended to do ; and it cannot be said that the work is not completed 
10 until remedial measures are taken which the local body may never under- 
take; cf. Farrelly v. Pahiatua County Council ((1903] 22 N.Z.L.R. 683, 

688, 689 ; 5 G.L.R. 294, 295). The judgment of the Land Valuation 
Court draws the proper distinction between a work causing damage 
and subsequent remedial measures to mitigate that damage, {Ante, 

15 148 1. 9-13), and it finds that work on No. 2 Gut was, in fact, for 
remedial purposes {ibid., 146 11. 50-54). 

(6) The learned Judge having taken the view that the work is not 
completed until remedial measures are taken, his judgment then pro- rus 

ceeds on the ground that necessity of remedial measures is to be ascer- 
20 tained by e, /ado considerations (..4 M.te,p. 238, 11. 26-29) and, particu- 
larly (p. 238, 11. 30-34 ; p. 240, 11. 49-53). It is not juovision or fore- 
sight that is to govern the extent of the "work, biit retrospect — ex post facto 
considerations. Only by this means, the judgment proceeds from the 
ground that No. 1 Cut did not, in 1940, involve No. 2 Cut to the ground 
25 that at some later date work on No. 2 Gut was part of No. 1 Cut. (Con- 
trast the statements on p. 238, 11. 5-12 with p. 240, 1. 53.) 

(c) The judgment fails to attach proper weight to the words “ to 
finish the same ” in s. 45 (2). If it had done so, it would not have de- 
parted from the test of authorization and intention in ascertaining the 
30 extent of the work, or gone into the realm of mitigating damage. 

{d) Apart from the foregoing considerations, there is no basis at all 
in fact for the crucial finding that the stone-work in early 1950 w'as part 
of the work on No. 1 Cut undertaken in 1940 {Ante, p. 241, 11. 7-9), 
because this was merely alternative to the work on No. 2 scheme w'luch 
35 the Land Valuation Court found to be remedial only {Ante, 139. 

142 11. 5. 6,7, 8), and because the idea of rock -protection w^as not con- 
ceived until 1949, when it emerged as a recommendation of the Catchment 
Board contrary to the appellant Board’s wish to proceed with No. 2 
Cut. The appellant agrees that the purpose W’-as remedial. 

40 (e) The judgment relies on Carlisle Rural District Council v. Carlisle 

Corporation ([1909] 1 K.B. 471, 482) for its construction of s. 45 (2) ; 
but that case really supports the appellant’s contention (p. 238, 11. 43-45). 

The Court of Appeal differed from Channel, J.’s construction which 
would have been correct if there had been in England a section similar 
45 to s. 45 (2) of the Public Works Act, 1928 ; but that section is important 
here. 

The Court is reluctant to grant certiorari where its grant involves 
an examination of facts on which there has been conflict before the 
inferior tribunal : R. v. Blakeley { (1950) 82 C.L.R. 54, 92) ; McKellar 
50 V. La'iid Board of Otago { (1908) 27 N.Z.L.R. 811, 825 ; 10 G.L.R. 433, 

445). Here the Land Valuation Court appears to have been influenced 
by certain witnesses beard by it : {Ante, 139, 146 11. 21.43). It has 
made a number of specific findings of fact. The view taken in the 
judgment that Cut No. 2 in 1944 was part of No. 1 Cut in 1940 cannot 
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}j(‘ reconciled with the facts as found by the compensate tribunal as 
to tile separate nature and purpose of the works and the cause of damage. 

The vicAV expressed that rock work in 1950 formed part of work under- 
taken in 1940 is without any basis in fact. The Court, under a guise 
of construction, has substituted its owm view of the facts. 5 

G. /. McGregor, for the respondent. The Land Valuation Court Act, 
substitutes the Land Valuation Court for the Compensation Court 
unfler the Public Works Act, 1928, and the jurisdiction of the Compensa- 
tion Court is vested in the Land Valuation Court. Before the passing of 
that statute, the Supreme Court reserved to itself the power to control 10 
the Compensation Court by mandamus or certiorari in appropriate cases : 
Eason v. Ward { (1904) 7 G.L.R. 398, 403). The question arises as to 
whether the reviewing jurisdiction of the Supreme Court is taken away, 
and, if so, how far it is taken aw^ay by s. 17 of the Land Valuation Court 
A ct, 1948, which in Scottish law is termed a “ privative section ” . 15 

The general principle is that the Supreme Court (like the Court of 
Queen’s Bench) is jealous to preserve its controlling jurisdiction over 
inferior tribunals : New Zeala?^ Waterside Workers’ Federation Industrial 
Associatio7i of Workers v. Frazer ([1924] N.Z.L.R. 689, 706, 707 ; [1924] 
G.L.R. 139, 149, 150). Sections similar to s. 17 of the Land Valuation 20' 
Court Act, 1948, are w'ell-known in other statutes, e.g., s. 96 of the 
Industrial Conciliation and Arbitration Act, 1908, and s. 22 of the 
Mortgagors and Lessees Rehabilitation Act, 1937. It is settled law' that 
privative sections such as these do not extend to the overriding juris- 
diction of the Supreme Court to determine applications for writs of 25 
mandamus, certiorari, or prohibition where there has been a wrongful 
refusal of jurisdiction by a want of, or excess of, jurisdiction in the inferior 
tribunal. The initial approach to the matter is that stated in Jacobs v. 
Brett ( (1875) L.R. 20 Eq. 1,6). The matter was developed in the New 
Zealand Waterside Workers’ Federation v. Frazer ([1924] N.Z.L.R. 689, 30' 
701, 704 ; [1924] G.L.R. 139, 147, 149) and in Cornford v. Gh'eenwood 
([1938] N.Z.L.R. 291, 295, 1. 12, 297, 1. 14 ; [1938] G.L.R. 163, 165, 166). 

The Land Valuation Court is not the sole and final judge of the limits of 
its jurisdiction: New Zealand Waterside Workers’ Federation v. Frazer 
([1924] N.Z.L.R. 689, 704). The Supreme Court possesses the authority 35 
to determine judicially and authoritatively what are the limits of the 
inferior Court’s jurisdiction. Section 17 of the Land Valuation Court 
Act, 1948, is deficient in form to s. 96 of the Industrial Conciliation and 
Arbitration Act, 1908, and to the Mortgagors and Lessees Rehabilitation 
Act, 1937, in that there is introduced the words “ except on the ground of 40’ 
lack of jurisdiction ’ ’ . But afoHiori the decisions reserving the question 
of jui’isdiction to the Supreme Court in matters under those two statutes 
apply to the Land Valuation Court Act, 1948 : and see Beihune v. Bydder 
([1938] N.Z.L.R. 1, 8 1. 17, 1'6 1. 16, 30 1. 41 ; [1937] G.L.R. 665,' 671, 

675, 683). 45 

It this Court holds that it is not precluded from reviewing the decision 
of the Land Valuation Court under s. 17 of the Land Valuation Court Act, 
1948, the next question is whether the Supreme Court has jurisdiction to 
review in this particular case. The Supreme Court has jurisdiction to 
quash and to issue mandamus when the inferior Court has fallen into 50 
error in any matter preliminary to, or collateral with, the matters which 
it has to decide. The Judge of the Land Valuation Court, in declining 
jurisdiction, has fallen into error, and his decision is open to review : 

(a) because of his misinterpretation of the provisions of the Public Works 
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Act, 1928, and, in that sense, he has miscarried in deciding a question of 
jurisdiction — a question that is extrinsic to, or collateral with, the matter 
he had to decide ; and (5) it is for the Supreme Court to decide for itself 
the facts on which the question of jurisdiction depends, 

5 The right to comjDensation is contained in s. 42 of the Public Works 
Act, 1928 : There is a right of full comj)ensation in respect of injurious 
affection by “ any public works. ” The Land Valuation Cour+ has to 
decide on the merits {a) whether the lands of the claimant have been 
“ injuriously affected ” by “ any public works,” and, if so, (b) to assess 
iO the quantum of full compensation. 

As a preliminary or collateral question, the Land Valuation Comt has 
to decide whether the claim for compensation has been made within the 
period of twelve months after the execution of the works : Public Works 
Act, 1928, s. 45. The question of compensation under s. 42 is the sub- 
15 stantial question going to the merits of the matter ; and the questions 
arising under s. 45 as to time are jurisdictional matters. The collateral 
question under s. 45 necessitates, in the first place, the decision by the 
Land Valuation Court of two matters ; and it has fallen into error in 
respect of both (a) the meaning of the phrase “ execution of the works ” 
20 in s. 45 : that is a question of law ; and (6) the question of fact whether, 
having decided the meaning of “ execution of the works, ” such works 
have been completely executed. 

As to the extent to which the Supreme Court will inquire into the 
correctness of the decision of an inferior Court, see Colonial BanJo of 
25 Australasia v. Willans ( (1874) L.R. 5 P.C. 417, 442) in rFhich there is 
consideration of the meaning of the term “ want of jurisdiction. ” This 
case comes within the third class of the Board’s classification : “Certain 
“ proceedings which have been made essential preliminaries to the 
“ inquiry ” {ibid., 444). Mr. Cleary says this case comes into the fourth 
30 class ; but it is contended for the respondent that this case comes into the 
third class, and that the Legislature, by enacting the limitation of claims 
by s. 45, has made those matters “ essential preliminaries ” to the main 
inquiry, which is the inquiry to be conducted, under s, 42 : Reg. v. 
Arkwright ((1848) 12 Q.B. 960; 116 E.R. 1130); Bunhury v. Fuller 
35 ( (1853) 9 Ex. Ill, 140 ; 156 E.R. 47, 60). The Judge of the Land 
Valuation Court is bound to commence by inquhing whether or not the 
claim was out of time ; and, whether he decides that inquiry one way or 
the other, that inquiry is fully open to review ; and there is no funda- 
mental difference whether the decision is an error of law or fact : B. v. 
40 Nat Bell Liquors, Ltd. ([1922] 2 A.C. 128, 156, 158). In E. v. Blakeley 
( (1950) 82 C.L.R. 54, 64, 69-74, 85, 90, 91, 92, 97) where the position was 
the same as existed here, it was decided that {a) Where the jurisdiction 
of the inferior Court depends on a question of fact, such facts must be 
determined independently by the superior Court ; (b) mandamus is not 
45 directed against the maldng of the preliminary inquiry, but against the 
refusal to hear and determine as the result of that preliminary inquiry ; 
and (c) the superior Court is not bound by the opinion or the inferior 
tribunal on a question of jurisdiction ; that is a matter for the superior 
Court to determine. 

50 In cases of jurisdictional matters (either preliminary or collateral), the 
lunction of the Supreme Court is to decide for itself on facts affecting the 
jurisdictional question, independently of the findings of the inferior 
tribunal and on evidence brought before it de novo : Colonial Bank of 
Australasia v. Willans ( (1874) L.R. 5 P.C. 417, 443) ; R. v. Nat Bell 
55 Liquors, Ltd. ([1922] 2 A.C. 128, 153). Furthermore, the judgment of 
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the Land Valuation Court is a “ speaking order ” ; and, if such order is 
erroneous in la’v^', certiorari will go, and the order should be quashed : 

R. V. N arthumberland Compemation Appeal Tribunal ([1951] 1 K.B. 
711, 717 ; [1951] 1 All E.E. 268, 277 ; aff on app., [1952] 1 All E.R. 123, 
130, 131). The learned Judge, Fair, J., has rightly looked at the 5 
evidence brought before him. He wa.s entitled to consider the decision 
of the Land Valuation Court in so far as it was a speaking order, and he 
looked at the matter in the light of the affidavits ; and that is the duty 
jilaced on the Supreme Court. 

Even if the inferior Com*t has heard evidence and come to a conclusion 10 
on it, in the prelirainarj* inquiry, the superior Court has to come to its own 
conclusion on the evidence before it. It gives weight to the proceed- 
ings of the inferior tribunal ; but if, on the evidence placed before it, 
tlie superior Court is satisfied, it will grant mandamus. The affidavits 
are part of the record and the Supreme Court may consider matters app- 15 
earing in affidavits: see R. v. Northumberland Compensation Appeal 
Tribunal ([1951] 1 K.B. 711, 715 ; [1951] 1 All E.R. 268, 277, aff. on 
app., [1952] 1 All E.R. 128, 130, 131). 

It is concluded by authority that a question of time from “ the 
execution of the works ” in s. 45 of the Pubhc Works Act, 1928, in vvdiich 20 
proceedings have to be commenced was a question of jurisdictional fact 
and, therefore, it was reviewable by the Supreme Court ; see Sullmm v. 
Mayor, &c., of Masterton ( (1909) 28 N.Z.L.R. 921 ; 12 G.L.R. 136, 137). 

The same question arose, but was not argued in O’Brien v. Chapman 
( (1910) 29 N.Z.L.R. 1053 ; 12 G.L.R. 744) where mandamus was granted. 25 
Although those cases were distinguished by Mr. Cleary, his di.stinctions 
are not correct, because (a) the presence or absence of a privative section 
has no effect on the right of the Supreme Court to review for error in 
juri.sdiction ; and (6) because s. 45(2) (not then in the Public Works Act 
under review) is merely definitive of s. 45(1), so that the absence of subs. (2) 30 
did not really alter the position as to whether or not it is a question of 
juri.sdiction : see Killick v. Minister of Public Works ([1927] G.L.R. 406, 

409). The question of time considered as a jurisdictional or preliminary 
matter was considered in R. v. Hammersmith Profiteering Committee 
{ (1920) 89 L.J.K.B. 604, 605) ; R. v. Shoreditch Assessment Coimnittee 36 
([1910] 2 K.B. 859, 879). Consequently, a question such as this as to 
whether or not the claim is brought in time is a matter which affects the 
jurisdiction of the inferior tribunal. In In re Roche ( (1888) 7 N.Z.L.R. 

206) the decision merely went to the question whether or not an applicant 
lor a licence was married : this was a question going to the merits, and it 40 
was, therelore, not reviewable ; In McKellar v. Land Board of Otago 
( (1008) 27 N.Z.L.R. 811 ; 10 G.L.R. 433) the question in issue here was 
dealt with only in the judgment of Edwards, J., who relied on special 

provisions in the particular statute. 

[After dealing with the facts : ] If the work is to be treated as a num- 45 
ber oi individual works, then the Land Valuation Court was wrong in not 
considering each individual claim in relation to each individual part of 
the woik. Ibe application for extension of time to five years was not 
d]^ 2 iosed of by Fair, J., because of his decision on mandamus. Work of 
various kinds was continued from 1940 until 1950, and tlie minutes of the 50 
^oard also show a continuity up to January, 1950 ; and the claim was 

lodged on August 15, 1950. 

As to the construction of s. 45 of the Public Works Act, 1928 : the 
1 ‘iglit to compensation is conferred bj' s. 42, in which there is given full 
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compensation for injurious affection resulting from the exercise of powers 
given to local authorities. Section 45 must be read (a) in the light of the 
general provision in s. 42 as was done in Killick v. Minister of Public 
Works ([1927] G.L.R. 406, 409), where Ostler, J., considered that the two 
5 sections must be read together {ibid., 408) (6) in the light of the common 
law, and of the general obligations imposed on persons interfering with the 
natural flow of a watercourse : Coulson and Forbes on Waters and Land 
Drainage, 5th Ed. 152, 153, 156, 161, and Fletcher v. Smith ( (1877) 2 App. 
Gas. 781). A person or body acting within statutory authority has 
10 certain obhgations imposed upon him if he interferes vdth a natural 
w'atercourse. If he interferes without statutory authority, he has certain 
obligations imposed bj^ common law. If he interferes by virtue of 
statutory powers, he is responsible for injurious affection. If he inter- 
feres with a natural channel, there is an obligation on him to construct the 
15 artificial channel which he is making in such a manner as to take the 
flow of the river without damage. 

The appellant Board, in commencing to construct an artificial channel, 
must be deemed to have recognized its obligation to provide an artificial 
channel which would ta.ke the flow of flood waters or to pay compensation ; 
20 so that, apart from its obligations at common law and from its obligations 
under the statute for injurious affection, its obligation was to complete 
the matter in a satisfactory way ; and it has a duty to pay compensation 
for any damage arising out of the completed wmrk. The compensation, 
both at common law and under the statute, has to be paid in respect of 
25 injury resulting from the works as a whole, which comprises all matters 
that are part of the control of the new channel. 

The Legislature, in enacting the Public Works Act, 1928, must be 
presumed to have recognized common-law duties and obligations. In 
giving a meaning to the words “ execution of the works ”, there must be 
30 borne in mind : {a) the right to compensation generally under s. 42, and 
{b) the ordinary recognized common-law rights. 

The duty of the Board, in its interference with the river, as part of its 
work, was to provide adequate channels to take away the winters of No. 1 
Cut without erosion or flooding, and also to provide adequate banking and 
35 protective works for such purpose. Throughout, it has recognized such 
obligations in its comprehensive scheme and has continued to endeavour 
to obtain successful completion of such scheme, and all auxiliary works 
have been works ancillary to the general scheme, including works designed 
40 to lessen the damage resulting from only partial completion of the general 
scheme. 

In all cases relating to s. 45 of the Public Works Act, 1928, the pre- 
liminary inquiry from the point of view of jurisdiction is to ascertain the 
execution of tlie works from which the injury has resulted ; and the 
Legislature has endeavoured to give an answer in s. 45(2), before the 
45 enactment of which the whole works had to be looked at, whether or not 
any particular portion of the work was injurious. That principle is now 
obsolete, as, under subs. (2), a portion of the work may be looked at as 
causing the injury ; that is, in itself, limited by the proviso that such 
applies only when such portion in itself (and without reference to any 
50 “ other part of the work) ” has caused the damage. Therefore, it is 
necessary to consider the meaning of the words “ execution of the 
“ works ” in s. 45(1), and how far that meaning has since been limited by 
s. 45(2). Before the passing of the Public Works Amendment Act, 1910, 
its meaning was considered in O’ Brien v. Minister of Public Works 
55 ( (1910) 29 N.Z.L.R. 476 ; 12 G.L.R. 623) rev. on motion for mandamus 
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in O’Brieny. CJiaptnmi ( {1910} 29 N.Z.L.R. 1053, 1062 ; 12 G.L.R. 744, 

750) where it was held that the plirase, “ execution of the w orks,” meant 
tlio completion of the w^hole work authorized, and not the completion of 
the part thereof which did the damage. The effect of that judgment w'as 
modified by the enactment of s, 45(2). The w^ords “ anything further 5 
“ that may be required to be done thereon to finish the same will have no 
effect either to increase or lessen the damage ” are important. In this 
case, the respondent Board w^as going ahead with things that it considered 
•was work requhed to be done to lessen the damage. Full meaning must be 
given to the phrase '■ where such portion in itself (and without reference 10 
“ to any other part of the w'ork) causes the damage ”. The claimant 
can have no knowledge of the details or extent of the w'ork. In determin- 

ing the construction of the section, and the meaning of the words, “ execu- 
■' tion of the works ” ; (a) the meaning must be sufficiently comprehensive 
so as to be of general application, and to meet adequately the various 15 
classes of work ; (d) it must be certain and clear ; and (c) it must be 
reasonable so that the person affected may be able to ascertain the extent 
of his injury before being required to claim, and may be in a position to 
ascertain the date at which the wnrk, or the portion of the w'ork, in respect 
of which his claim arises has been executed or completed. There, the 29 
“ public work ” within the definition is a river work, and, in reality, a 
river-diversion work. Here, no portion of such work can in itself and 
without reference to another portion be said to have caused the damage, 
as distmct entirely from the remaining portion ; and Fair, J., in essence 
recognized that ( Anie, p. 241, 1. 12). 25 

A number of factors has contributed to the damage, and other portions 
of the wwk have been directed to a lessening of the damage, and, as a 
necessary consequence of No. 1 Cut, to the control of the waters flowing 
therefrom. [Details those factors :] All those factors show the inter- 
connection of various portions of the Avork, and reference must be made at 30 
all times to other portions of the w'ork, and nobody, not even the appellant 
Board, knew' w'hen w'ork w'ould be stopped or considered finished. In 
Anew of the evidence in the Supreme Court, there were a lot of matters 
relating to the continuity of the work which the Land Valuation Court 
did not consider. 35 

Even if No. 1 Cut is considered a separate portion of the Avork, it still 
lias to be considered as to whether that portion alone (and Avithoiit 
reference to any other portion) caused the damage. Fair, J., considered 
that the Avork was intercomiected from a practical engineer’s view ( Anie, 
p. 241, 1. 14). All subsequent work on the control of the floAV of No. 1 40 
Cut was continuous work on No. 1 Cut. Even if No. 1 Cut is a separate 
portion of the Avork, time does not run against the claimant unless that 
portion caused the damage Avithout reference to any other part of the 
work. All matters done to control, or to endeavour to control, the out- 
floAv of water from No. 1 Cut are integral parts of the work on No. 1 Cut, 45 
and have been so recognized by the appellant Board. Up to the time of 
the veto by the Catchment Board, the appellant Board had intended to 
go on with the w'ork, and did not itself know that the Avork would not be 
completed. 

The Judge of the Land Valuation Court has misdirected himself in not 50 
considering, or giving any meaning to, the words ” in itself ” and (without 
reference to any other part of the work) in s. 42(2). He has given no 
consideration whatsoever to other portions of the work to Avhich the first 
portion has reference. The Judge did not propeily paraphrase the 
words in the section. Furthermore, the Judge has gi\’'en too narroAV a 55 
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meaning co the words “ thereon to finish the same He has not con- 
sidered the words “ may be required to be done ”, and he did not consider 
the supplementary work, which was part of No. 1 Cut, which he takes 
as a separate portion of the works which were, in effect, being done to 
lessen damage. The word thereon ” can apply to the portion causing 
the damage, where that portion can be divorced as a cause of the damage 
from other portions of the work {Ante, 139, 143, 1. 39). He has 
overlooked entirely the ancillary matters, and it is not known into which 
classification he puts various portions of the wmrk. 

It may be suggested that those five subsidiary matters were part of the 
attempt to divert the river through No 2. Cut which was recommenced 
ill 1944. If that suggestion were made, it indicated the continued inter- 
comiection of the two Cuts and the fact that either has a continuous 
reference to the other. If No. 2 Cut is a separate work, it is incomplete ; 
15 and the cause of the damage was the failure of the appellant Board to 
complete the No. 2 Cut and to take the accelerated flow of the river and 
keep it away from Barber’s Bend. Such work is incomplete because 
there is something further required to be done thereon to finish it so as to 
lessen the damage from it. 

As to the application of s. 45 of the Public Works Act, 1925 : (a) The 
work, considering all the interconnecting matters, should be regarded as 
the one work as from 1940, and as not being completed until 1950, when the 
last stonework was done and the last setting back of the stop-banks was 
done or is incomplete even now with the failure to complete No. 2 Cut, 
26 and the work out of which the claim has arisen is the whole work ; (&) If the 
work is divisible with portions, such portions are not entirely separate 
works ; and it cannot be said that any portion “ in itself (and without 
“ reference to any other part of the work) ” caused the damage ; and 
full meaning must be given to those words in s. 45(2). (c) If, as suggested, 

30 the damage has been caused by No. 1 Cut, all ancillary works designed 
to control the flow of the water from No. 1 Cut are part of the work on 
No. 1 Cut in the sense that they were further things “ required to be done 
“ thereon ” to effect a lessening of the damage, (d) If the ancillary works 

are portions of the work to divert the river through No. 1 Cut, and No. 2 
35 Cut is stiU incomplete, time has not even yet commenced to run against the 
respondent, (e) If each individual piece of work is entirely separate, 
work on the set-backs of the stop-banlcs has directly caused some items 
of the damage claimed, and those must be treated separately and the 
claims are in time. (/) It is not a matter of looking at remedial works 
40 retrospectively. Matters often arise during any contract which are not 
covered by the original plans and specifications. Such matters become 
necessary during the progress of the work or to finish the work as a 
completely satisfactory job. Nevertheless, they form part of the com- 
pleted work, and the claimant must have a reasonable opportunity of 
45 reasonable knowledge as to when the work is completed. 

Section 45(2) is restrictive, or may be restrictive, of the full rights of 
compensation given by s. 42 ; and it must be strictly construed so as not 
to derogate further from common-law rights than is clearly expressed: 
Maxwell on Interpretation of Statutes, 9th Ed. 85. To arrive at the 
60 interpretation of s. 45, regard must also be had to the betterment 
sections of the Act that go hand in hand with the claim for compensation : 
see s. 79 of the PubHo Works Act, 1928 (formerly s. 69 of the Public 
Works Act, 1908). Prom 1910, when s. 46(2) was introduced into the 
Act, the betterment section operating until 1936 was s. 79 of the Public 
55 Works Act, 1928 ; and that section directed the Compensation Court to 
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take, into account by way of deduction any increase in tlie value of such 
lands likely to be caused by the execution of the works. Section 79 w as 
repealed and replaced by s. 28(1)((Z) of the Finance Act (No. 2), 1936 ; 
that section in turn w^as repealed by s. 29(l)(e) of the Finance Act (No. 3), 
1044 ; under all tho.se sections, the local authority is entitled to certain 5 
benefits ; and its burdens must go hand in hand wdth its benefits, except 
in the one exceptional case under s. 45, where portions of the work can 
l)e put into entirely separate watertight compartments. ^ 

While the work W'^as going on, or there w'as a prospect of the w^ork’s 
continuing, the local body could claim by way of betterment to the 10 
]jrup(a'ty the accretion that was coming from the wmrk generally and from 
tlui prosjicct of the wnrk ; and s. 45 must be read in the light of the 
bcdt'crment .sections to try and reach some conclu.sion that can make the 
se(dions w'^ork in conformity with each other. That view is consistent 
with th(.‘ findings of Coleman, S.M., in delivering the judgment of the 15 
Land Valuation Committee in this case. The judgment of Fair, J. 
(Ante, 1016 omvards) is adopted. In England, there is another 
statute w'hcro the phrase “ execution ” is used as in s. 45(1) : see s. 68 
of the Land Clauses Consolidation Act, 1845, 2 Halsbun/s Statutes of 
England, Lst Ed. 1134. That phrase was considered in In re Sir John 20 
Simeon. ([1937] Ch. 525, 539 ; [1937] 3 All E.R. 149, 156). Under s. 45, the 
Court has to endeavour to construe that phra.se “ execution of the works ” 
in s. 45(1) ; and the further question arises how far that ordinary con- 
struction is detracted from by s. 45(2). At any time until the w^orks were 
finally stopped, the river may have flowed through No. 2 Cut and con- 25 
siderablj'- reduced the respondent’s claim, or during such time the lands 
of the respondent might have derived added protection, enhancement or 
betterment from the works. Until the acts of the respondent Board had 
clarified the position, the respondent was not bound to bring his claim. 

Therefore, the Supreme Court had jurisdiction to review the decision 30 
of the Land Valuation Court. The claim was not out of time. The 
decision of the Judge of the Land Valuation Court was wrong, both in 
law and in fact ; and this Court should uphold the judgment of Fair, J. 

( p. 233). 

CZean/, in reply. As to the respondent’s contention that the present 35 
case falls wdthin the third, and not, as the appellant suggests, the fourth 
cla.ss of case as classified in case ( (1874) L.R. 5 P.C. 417), it is 

doubtful whether this goes in any way to the root of the matter ; but the 
kind of case that is contemplated by the classification is where a notice is 
necessary before the claim, and that is the kind of case that is mentioned 40 
{ibid., 445). 

It is artificial to say where there was a lengthy inquiry before the Land 
Valuation Court, which was substantially devoted to the question as to 
■when the work was completed and what work caused the damage, that it 
could bo said that that is something which is merely a preliminary to the 45 
inquiry in the sense that the phrase is used in Willan's ease ( (1874) L.R. 

5 P.C. 417). These inatters were not even collateral to the merits, but 
part of the very matter which was entrusted to the Land Valuation Court. 
Bunhiiry v. F tiller { (1853) 9 Ex. Ill ; 156 E.R. 47) is an illustration of the 
fourth class in WilUn's ease. The Court of Appeal in England dis- 50 
tinguished that case in Tithe Redemption Commission v. Wynne ([1943] 
K.B. 756 ; [1943] 2 All E.R. 370). The contention that the Supreme 
Court is to exercise its own judgment on the facts upon which jurisdiction 
depends is the kind of contention that may quite easily be overstated. 

The fact that it is said for the higher Court to come to its own conclusion 55 
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on the facts points to the necessity for the collateral question’s being, in 
truth, an isolated point readily severable from the merits, or even one that 
has been overlooked altogether by the inferior tribunal. 

There was no privative section dealt with in Sullivan v. Mayor, Ac., of 
5 Masterton ( (1909) 28 N.Z.L.R. 921 ; 12 G.L.R. 136) or in O'Brien v. 
Chapman ( (1910) 29 N.Z.L.R. 1053 ; 12 G.L.R. 744), which are explain- 
able as showing error on the face of the proceedings. Killick v. Minister 

of Public ITori:s ([1927] G.L.R. 406) was both in form and in substance a 
motion to set aside an award ; and a motion to set aside an award relates 
10 to errors on the face of the award, rather than to quashing by certiorari 
for lack of jurisdiction. 

As the Land Valuation Court found, No. 1 Cut and No. 2 Cut 
were separate works : ( [1952] N.Z.L.R. {Ante, 139, 147 11. 3, 7) ). 
They were separately conceived and separately executed in point 
15 of time, and they had different objects. The work on No. 2 Cut was 
remedial in its purpose, as the Land Valuation Court found. That find- 
ing was accepted by A'air, J. (J.?ife, pp. 2.37, 238); and His Honour then, 
on his interpretation of the relevant statutory provisions, held that, 
notwithstanding that No. 1 Cut was in fact a separate work by itself, it 
20 could nevertheless be deemed to include No. 2 Cut, and, following on from 
that, the stone-work. But, in so far as that was done by a process of 
construction of statutory provisions, it was erroneous. If His Honour 
departed in fact from the Land Valuation Court, then he was going from 
the province of superintendence into the province of review, and arriving 
25 at a different finding of fact. 

Section 45(2), particularly its concluding words, was intended not to 
prolong the completion of the works but to abridge the completion of the 
works, hlr. McGregor referred to the betterment section of the legisla- 
tion as relevant to the construction of s. 45. That was the basis of the 
30 decision in O'Brien's case ( (1910) 29 N.Z.L.R. 1053 ; 12 G.L.R. 744) and 
that decision was negatived by s. 13 of the Pubhc Works Amendment 
Act, 1910 ; and it follows that the betterment section no longer provides 
a guide to the construction of s. 45. In O'Brien's case, the betterment 
section was treated as governing s. 45 ; now it can no longer be treated as 
35 governing the construction of s. 45. 

If the setting back of the stop banks is relied on as part of one con- 
tinuous work from 1940 onwards, it is really not needed by the respondent, 
because, on the same reasoning, he can rely on the stone work ; but the 
appellant contends that there was no continuous w’ork of which either of 
40 these matters formed part. If, however, the setting back is relied on as 
a separate work, the difficulty in the respondent’s way is the finding of the 
Court that the damage was caused by the No. 1 Cut ; and findings as to 
causation are not reviewable, even if patently wrong. If the claim in 
respect of setting back is stiU alive by reason of the application for 
45 extension of time, then such rights as the respondent may be entitled 
to will be preserved. 

Gar. adv. vult. 

The judgment of the Court was delivered by 

Stanton, J. This is an appeal from a decision of Fair, J. {Ante, 
50 p. 233), granting to the respondents writs of certiorari and mandamus in 
respect of a decision of the Land Valuation Court {Ante, 139). 

The respondent — whom we shall call Barber- — lodged a claim for com- 
pensation against the appelUnt — whom we shall caU the River Board — 
in respect of damage alleged to have been caused by a public work executed 
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hy the River Board. This claim was heard by a Land V aluation Com- 
mittee, which awarded Barber £1234. From this award an appeal was 
taken to the Land Valuation Court which held that the claim was out of 
time and set aside the award. Barber then commenced proceedings in 
the Supreme Court contending that the Land Valuation Court had 5 
WTongiy decided the question of time limit and that its decision thereon 
was subject to review by the Supreme Court and should be quashed and 
the Land Valuation Court should be directed to hear the claim for com- 
pensation on its merits. Fair, J., upheld this contention, and acoord- 
ijigly directed that the decision of the Land Valuation Court should be 10 
(piashed, and that the claim for compensation should be heard and 
determined by the Land Valuation Court. 

The facts which were not seriously in dispute so far as they related to 
the question here in issue were briefty as follows ; Barber is the owmer of a 
farm on the banks of the Manawatu River at a point where the river 16 
takes an “ S ” shaped course, comprising two bends known respectively 
as Coley’s Bend and Barber’s Bend. The River Board, in 1930, decided 
to put "through two cuts for the purpose of eliminating these two bends. 
Two smad pilot channels were accordingly cut but in neither case did the 
river flow through these channels in any substantial way. In 1940, 20 
work on the job was recommenced and the cut known as No. 1 was 
deepened and enlarged with the result that the river flowed in increasing 
quantity through it, and, by 1944, or later, the out was carrying sub- 
stantially the whole of its flow. The River Board also undertook work 
on the No. 2 Cut and continued this work, apparently somewhat inter- 25 
mittently, -with the object of integrating the outs so that the river would 
flow in an approximately straight course eliminating both bends. The 
work on the No. 2 Cut was unsuccessful and was ultimately discontinued 
by the River Board because the Catchment Board which had a controlling 
power prevented the River Board from undertaking any further work 30 
on the out. Other work was done by the River Board in the area, 
including the construction of groynes in the river and a stone breast 
work on Barber’s river frontage, and successive stopbanks on hir land 
outside the boundary of the river. Barber claimed that his land had been 
injuriously affected by the works of the River Board in the following 35 
respects ; 

1. Seventeen (17) acres of land lost by erosion at £70 

per acre . , . . .... £1,190 

2. Fifteen (15) acres of land reasonably expected to be 

lost by future erosion at £70 per acre £1,060 40 

3. Shifting ofthe cowshed and reconstruction .. .. £1,140 

4. Dismantling, shifting and re-erection of pigstyes, 

foundations and fences for same . . . . . . £200 

5. The sinking of a new artesian -well and the laying of 

pipes threfrom .... . , . . . . ' . . £160 45 

6. Dismantling and re-installation of the machinery in 

cowshed and re-wiring same .. .. .. £45 

7. Dismantling and removal and re-erection of calf shed 

and foundations . . . . £20 

8. New draining and culverts £25 50 

9. Lo8sofproductionofl7acresat2001bs. butterfatper 

acre for five years .. £1,700 

10. Previous covst of moving fences and pigstyes . . £200 
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The River Board contended that the whole of the alleged damage 
was due to the opening of No. 1 Cut and that this was either an entirely 
separate work or was a portion of the total work which alone had caused 
the damage, and that, as this cut was completed at least as early as 1944, 
6 a claim lodged in August, 1950, was wholly out of time, even if the time 
for lodging claims were extended by the Court under s. 63 of the Statutes 
Amendment Act, 1939, to the permitted maximum of five years. The 
Land Valuation Court accepted that view and dismissed the claim. 

The first question that calls for consideration is as to the power of the 
10 Supreme Court to review the determination of the Land Valuation Court. 

The Land Valuation Court w^as constituted under the provisions of the 
Land Valuation Court Act, 1948, andw?asby that Act given authority to deal 
wdth claims for compensation under the Public Works Act, for which 
purpose all the powers and jurisdiction of a Compensation Court under 
16 that Act w'ere vested in the Land Valuation Court. An additional 
provision, not to be foixnd in the Public Works Act, w^as inserted in s. 17 
of the Land Valuation Court Act, 1948, as follows : 

Proceedings before the Court shall not be held bad for want of form. Subject 
to the provisions of subsection three of seetioti thirteen of this Act no appeal shall lie 
20 from any award or order of the Court, and except on the ground of lack of juris- 
diction no proceeding, award, or order as aforesaid shall be liable to be challenged, 
reviewed, quashed, or called in question in any Court. 

The effect of this provision would seem to be that the Land Valuation 
Court in dealing with compensation claims has a status somewhat different 
25 from that of a Compensation Court under the Public Works Act, and its 
aw'ard or order can only be reviewed in the Supreme Court on the ground 
of lack of jurisdiction, and cases such as Easson y. Ward ( (1904) 7 G.L.R. 
398) w'ould not apply to awards or orders made by it. Counsel for both 
parties accepted this position and confined themselves to contending 
30 that the decision here in question was or was not made wdthout juris- 
diction. 

The time limit for lodging claims for compensation is contained in 
s. 45 of the Public Works Act, 1928, which is as follows : 

(1) No claim for compensation under this Act or any former Act relating to 
36 public works shall be made (in respect of any lands taken) after a period of five yeai'S 

after the date of the Proclamation taking the said lands, or (in respect of any damage 
done) after a period of twelve months after the execution of the works out of which 
such claim has arisen or may hereafter arise ; and all right and title to any com- 
pensation in respect of such lands or for damage arising out of the execution of such 
40 works, as the case may be, shall after such respective periods absolutely cease. 

(2) For the purposes of this section the term “ execution of the works ” means 
the completion of the construction of any portion of a work where such portion in 
itself (and without reference to any other part of the work) causes the damage ; and 
such portion of the work shall be deemed to be completed when anything further 

46 that may be required to be done thereon to finish the same will have no effect either 
to increase or lessen the damage. 

It seems obvious that the Land Valuation Court would be bound to 
consider and adjudicate upon a contention advanced before it that a claim 
for compensation was out of time under this section, and for this purpose 
50 that Court would necessarily have to inquire as to what the work was and 
when it was executed. It is equally obvious that it would not be exceed- 
ing its jurisdiction in making those inquiries, and logically it seems 
difficult to see why in a claim properly before it the Land Valuation 
Court should not be regarded as deciding something that was as much 
56 within its proper and exclusive function as, for example, whether any, and 
if so what , damage had been caused . However, it has long been establish- 

ed that matters similar to this question of time limitation are matters 
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preliminary or collateral to the merits — ^in this case, to the occurrence and 
extent of the alleged damage — and that a decision on those preliminary 
or collateral matters can be examined and reviewed by the Supreme 
Court, and, if considered wrong by it, corrected. As was said by 
Farwell, L.J., in B. v. SJioreditch Assesstrmit Committee ([1910] 2 K.B. 5 
859) : “ No tribunal of inferior jurisdiction can by its own decision finally 
“ decide on the question of the existence or extent of such jurisdiction : 

“ such question is ahvays subject review to by the High Court, which does 
“ not permit the inferior tribunal either to usurp a jurisdiction which it 
“ does not possess, whether at all or to the extent claimed, or to refuse to 10 
“ exercise a jurisdiction which it has and ought to exercise. Subjection 
“ in this respect to the High Court is a necessary and inseparable incident 
“ to all tribunals of limited jurisdiction ; for the existence of the limit 
“ necessitates an authority to determine and enforce it : it is a contra- 
“ diction in terms to create a tribunal with limited jurisdiction and un- 15 
“ limited power to determine such limit at its own will and pleasure — such 
“ a tribunal would be autocratic, not limited — and it is immaterial 
“ whether the decision of the inferior tribunal on the question of the exist- 
“ ence or non-existence of its own jurisdiction is founded on fact or law ” 
{ibid., 880). 20 

The law is stated in 9 Halsbury's Laws of England, 2nd Ed. 880, 882, 
paras, 1484, 1485, as follows : 

Wliere the Court below has acted without jurisdiction certiorari to quash the 
proceedings may be granted. Want of jurisdiction may ari.se from the nature of the 
subject-matter ; so that the inferior Court had no authority to enter on the inquiry, 25 
or upon some part of it. It may also arise from the absence of some essential pre- 
liminary proceeding. Thus, although the inferior Court may have jurisdiction over 
the subject-matter of the inquiry, it may be a condition precedent to the exercise 
of its jurisdiction that the proceedings should be begun within a specified time. 

The case is more difficult where the jurisdiction of the Com’t below depends, not 30 
upon some preliminary proceeding, but upon the existence of some particular fact. 

If the fact be collateral to the actual matter which the lower Coui’t has to tiy, that 
Court cannot, by a wrong decision with regard to it, give itself jurisdiction which it 
would not otherwise possess. The lower Comt must, indeed, decide as to the 
collateral fact, in the first instance ; but the superior Court may upon certiorari 35 
inquii’e into the correctness of the decision, and may quash the proceedings in the 
lower Court if such decision is erroneous, or at any rate if there is no evidence to 
support it. On the other hand, if the fact in question be not collateral, but a part 
of the very issue which the lower Coimt has to inquire into, certiorari will not be 
graiited, although the lower Court may have arrived at an erroneous conclusion with 40 
regard to it. 

It will be seen that the learned author refers to a time limit for the 
commencement of proceedings as a preliminary matter. The authority 
cited for this proposition is R. v. Hammersmith Profiteering Committee 
( (1920) 89 L.J .K.B. 604). This case is very briefly reported in the Law 45 
Journal Reports, but a fuller report is to be found in R. v. Hammersmith 
Profiteering Committee ( (1920) 122 L.T.R. 720). It was a decision of a 
Divisional Court consisting of Lord Reading, C.J., and A. T. Lawrence 
and Avory, JJ., and concerned an application for certiorari to quash a 
decision of a Profiteering Committee. By regulations, the Committee 50 
w'as authorized to review hire-purchase agreements but with the limitation 
that complaints must be delivered to the Committee within four days 
from the date of sale, and that complaints delivered later “ shall be dis- 
missed forthwith ”. It was showm that the complaint had not been 
delivered within the specified time and the Court held that the Com- 55 
mittee s decision must be quashed on the ground that there was no juris- 
diction to deal with the complaint. 

A similar conclusion was reached by this Court in Oborn and Clark v. 


8 M.ZX.G.R. 


GOURT OF APPEAL, 


257 


Auchland City Corporation ([1935] N.Z.L.R. 1 ; [1935] G.L.R. 126). 
There proceedings were brought to set aside a judgment of the Magistrates’ 
Court which included rates that had become due more than three years 
before the date of judgment, contrary to s. 77 of the Rating Act, 1925 
i It was held by Sir Michael Myers, C.J., and Blair and Kennedy, AA. 
{Herdman and Fair, JJ., dissenting) that there was an excess of juris- 
diction and prohibition must go against the enforcement of the judgment 
in respect of the overdue rates. Kennedy, J., said : “ Upon the face of 
‘‘ the proceedings there was no apparent defect of jurisdiction. The 
► “ claim was for rates without it appearing that the judgment was asked 
“ for in respect of rates for which judgment should not be entered 
because of s. 77. The defect of jurisdiction was not apparent but was 
‘‘ latent, but there was no evidence that the appellant Oborn had know- 
‘‘ ledge of the relevant date and wdth such knowledge allowed proceedings 
' ‘‘ to go by default and judgment to be entered without setting up the 
“objection. Prohibition wdll lie to restrain the enforcement of the 
“ judgment of the inferior Court as to so much of it as is in excess of its 
“ jurisdiction. The judgment may be enforced for the two years’ rates 
“ which were within time, but not in respect of rates for the year 1927- 
' ‘ 1928 ” {ibid., 17 ; 134). It should be added that the matter in contro- 
versy there w'as as to when rates first became due under s. 77, and the 
judgment of the Magistrates’ Court was either right or wrong according 
to the date that was held to be correct. There is not, it is true, any specific 
reference to a preliminary matter, but if the decision be compared with that 
' of Salmond, J., in Van de Water v. Bailey ([1921] N.Z.L.R. 122 ; [1921] 
G.L.R. 83) (often referred to with approval) it will, we think, be clear 
that the question of time limit was in Oborn’ s case ([1935] N.Z.L.R. 1 • 
[1935] G.L.R. 126) regarded as truly jurisdictional in the sense above re- 
ferred to as distinct from a matter which the Magistrate had exclusive 
' jurisdiction to determine but had therein fallen into error. 

The decision of Cooper, J., in Sullivan v. Mayor, &c., of Masterton 
((1909) 28 N.Z.L.R. 921 ; 12 G.L.R. 136) is also expressed as be£g 
founded on the supposition that a time limit for commencing proceedings 
is a preliminary matter which went to jurisdiction. The learned JudS 
said ; “An essential matter in the present case upon w^hich the jurS- 
“ diction of the Compensation Court to make its award was based was 
‘ that the claim was made within one year from the execution of the 
‘ ‘ works . The respondents contended that the claim was not made within 
“ that period, and the Court took evidence upon the matter. The facts 
' “ as found by the Compensation Court are not open to review, but if those 
“ facts disclose that the claim was made after the expiration of one year 
“ from the execution of the work, the Court would have no jurisdiction 
“ to make an award ” {ibid., 924 ; 138). The decision of the Court of 
Appeal in O’Brien v. Chapman ( (1910) 29 N.Z.L.R. 1053 ; 12 G L R 744) 
in which it was held that the time limit for lodging a claim for compensa^ 
tion under the Public Works Act, 1908, had been wrongly computed by the 
Compensation Court and, therefore, must be corrected, may perhaps be 
said to be equivocal as there is no reference in the judgments to the 
question of jurisdiction, and, as we have seen in Easson v, Wa,rd ( (1904) 

' 7 G.L.R. 398), the Supreme Court had assumed that it could control and 
correct the Compensation Court when it erred, even in matters within its 
jurisdiction. The only references to the nature of the remedy are in the 
arguments of counsel in Sullivan v. Mayor, &c., of Masterton ( (Tonov 9« 
N.Z.L.R. 921 ; 12 G.L.R. 136); Mr. Skerrett, K.C., (as he then wal) 

' referring to a matter of fact, said : “The finding of the Compensation 
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c^oiu’t (although open to review) will not likely be distuijed on this 
noiiit as it is on a collateral matter ” {ih%d., 1053). The Sohcitor- 
Gamral said ; ” The findings of fact of the Compensation Court are not 
conclusive on applications for mandamus ” {ibid., 1056). 

We think it can also be said that, even if this was not strictly a pre- 5 
liminarv noint, it was a case where the jurisdiction depended on a particu- 
lar fact which was collateral to the actual matter which the Land Valua- 
tion (3ourt had to try. A glance at the cases shows that there have been 
manv decisions in which this distinction has been considered, and the 
results of these are not easy either to reconcile or to reduce to any rational 10 
nrinciple A writer in 60 Law Quarterly Review has suggested that the 
division of facte into ccdlateral and material is illogical, and that the 
fallacy lies in assuming that the fact which the original tribunal has to 
decide i.s that which constitutes its jurisdiction. However the dis- _ 
tinction is established, and a Court must in each case determine the matter 1 o 
fnr itself A recent application of the principle is to be found in the 
decision of the High Court of Australia in R. v. Blakeley ( (1950) 82 Ch.U. 

54) the Court consisting of Sir John Latham, C.J., and Webb, Fullagar, 
and Kitfo, JJ., who comprised the majority, and McTiernan and 11 illiams, 

JJ.. who 'were a dissenting minority. This w'as an application in the 20 
Hi'^h Court for a mandamus to compel a Conciliation Commissioner to 
T>roceed with the hearing of an industrial dispute, he having declined to 
so proceed on the ground that no real and bona fide dispute existed. 
Fxdlagar, J., outlined the general principles of law applicable in the 
following passage : Generally speaking, when a tribunal, other than a 25 
“ superior Court in the technical sense, is called upon to exercise juris- 
diction, it must, of necessity, begin by considering for itself the pre- 
liminary question whether it possesses the jurisdiction invoked. That 
“ question may depend on questions of law or questions of fact or on 
“ questions both of law and of fact. As Griffith, C.J., said in Federated 30 
Engine-Drivers' and Firemen’s Association of Australasia v. Broken 
Go.,i//d.,(1911)12C.L.R.atp.415 : ‘ . . . the first duty 

‘ of every judicial officer is to satisfy himself that he has jurisdiction, 
'“if only to avoid putting the parties to unnecessary risk and expense.’ 

“ In the same case Barton, J., said : ‘ Where the jurisdiction is disputed, 35 
“ ‘ adequate and careful inquiry is still the duty of the Court of first 
“ ‘ instance ’ (1911) 12 C.L.R. at p. 428. But the important point is that 
“the decision or finding with regard to the existence of jurisdiction, 

“ whether it be affirmative or negative, stands in a radically different 
“ position from a decision or finding given or made witliin jurisdiction 40 
“ on the merits of the case. The latter is conclusive and binding subject 
“ only to any appeal that may be given : if no appeal is given, it is 
“ absolutely conclusive and binding. The former is not conclusive 
' ' or binding at all. It is open, if it be affirmative and WTong, to prohib- 
“ition. It is open, if it be negative and wrong, to mandamus” 45 
{ibid., 90, 91). The same Judge applied these principles to the part- 
icular facts as follows: “The Commissioner has decided that there 
“ was not a real and genuine dispute and has refused to deal with the 
■“ application for an award. What he has decided is a jurisdictional 
“ fact, and this Court must examine his finding and decide whether it 50 
“ is correct or not, though, since the question is a question of fact, or 
at least involves questions of fact, it will, as I have said, regard with 
“respect the Commissioner’s view and wiU not grant mandamus unless 
“ satisfied that he was wrong. But, on the material before us, I feel 
■“ satisfied that he was wrong ” (t6id., 93). 55 
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No doubt it is difficult and perhaps dangerous to attempt a conit)ar- 
ison between the Jurisdictional fact in Blakeley's case ( (1950) 82 C.L.R. 
54) and the alleged jurisdictional fact in this case, but we respectfully 
agree with the learned Judge in the Court below in thinking that the 
conclusion m the case cited and the reasoning on which it was founded 
give strong support to the view that the provision in the Public Works 
Act, fixing a time limit for commencing proceedings is a Jurisdictional 
tact, and the decision of the Land Valuation Court thereon is accord- 
®x:aminable by this Court. We think, too, that it is not without 
significance that Mr. Cleary was not able to cite any ease where it had 
been held that a time limit provision was not to be regarded as pre- 
liminary or collateral and so Jurisdictional. 

It should also be noted that the time limit prescribed by s. 45 of the 
Public Works Act, 1928, may be extended as provided by s. 63 of the 
Statutes Amendment Act, 1939, but the power of extension is vested 
in a Judp of the Supreme Court, and has not been transferred to the 
Land Valuation Court. It would seem anomalous that a Judge of the 
Supreme Court should have to determine whether a claim for comp- 
msation was out of time so as to raise the question of whether the time 
hmit should be extended, but the Land Valuation Court could then 
authoritatively determine whether or not the claim was out of time. 

W^e conclude, therefore, that the decision of the Land Valuation 
present proceedings. It depended on matters 
1 X ’ next question to be considered is how 

that Court s finding on the facts is to be dealt with. 


Mr. Cleary contended that all questions as to what caused the damage 
pe tor the exclusive and final determination of the Land Valuation 


ciiici iinai ueuerminarion oi me JLand Valuation 
Court is bound to accept and act upon the findings 
ot the Land Valuation Court on the matter. We cannot agree that this 
is so whpe the Land V aluation Court is dealing with matters of causation 
m relation only to the time for the commencement of proceedino-g • 
but we accept his contption that this Court will not disregard the L^nd 
Valmtion Court s findings of fact unless clearly shown to be erroneous 
As lHillagar, J., said in Blakeley’s case ( (1950) 82 C.L.R. 54), “ A doubt 
as to error is rpolved in favour of the decision of the inferior tribunal ” 
(mia., 93). It is, however, the duty of the Supreme Court to examine 
these findings and to determine as best it can whether it finds 
them justifipl. The general position is succinctly stated in the 
judgment of this Court in Stratford Borough v. Wilkinson [19611 
N.Z.L.G.R. 67 p follows : “The principle that was laid down by 
Lord Lsher, M.R., in The Queen v. Income Tax Special Purposes 
Cmrumssioners ( (1888) 21 Q.B.D. 313, 319) was stated by the Judicial 
Committee in The King v. Nat Bell Liquors, Ltd. ([1922] 2 A.C.' 128) 
in tp following wor^ ; ‘ if a statute says that a tribunal shaU'have 
^ jurismction if certain facts exist, the tribunal has Jurisdiction to 
^ mqmre into the existence of these facts as well as into the questions 
1 r j heard ; but while its decision is final, if Jurisdiction is estab- 
lished, the decision that its Jurisdiction is established is open to 
examination on certiorari by a superior Court ’ {ibid,, 158) We 
think that what was there said shows that, although in such a case the 
inferior tribupl mty, at its perO, determine whether the facts neces- 
sary for its Jurisdiction exist, the position nevertheless is that the 
existence or otherwise of such facts, if questioned, is ultimately a 
mpter that is within the competence of the superior Court ” 
(^6^4., 823 : 349). ^ 
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In the present case, it is not really the facts that are in dispute so 
much as the proper inferences from those facts in relation to the pro- 
visions of s. 45 (1) and (2) of the Public Works Act, 1928. Before pro- 
ceeding to an examination of these facts, it is, we think, important to 
consider the meaning and effect of the language used in the section. « 
This consideration will, we think, be assisted ii the history which led 
to the enactment of subs. (2) is examined. There can be no doubt 
that the subsection was passed to meet the difficulties discussed in 
O’JBrmi V. Chapman ( (1910) 29 N.Z.L.R. 476, 1053 ; 1 2 G.L.R. 623, 

The claimant in that case sought compensation for injury done to his land lu 
by the exeoution of a public work — a railway embankment. In the Com- 
pensation Court, Chapman, J., was called upon to decide whether the claim 
was out of time. The allegation of the claimant was that the emba:^- 
ment which was constructed out to a river, blocked streams flowing 
through and from his land. It was clear that, once the embankment 15 
had been built, everything that did and could contribute to the damage 
was completed. This was expressly found by Chapman, 3., who said: 

“ Nothing that was done later or will be done hereafter could affect 
“ the matter so far as this claimant and this claim are concerned ” 
{ibid., 477 ; 624). He accordingly expressed the opinion that the phrase 20 
“ the execution of the works ” in s. 37 of the Public Works Act, 1908 
(now s. 45, Public Works Act, 1928) should be construed in a popular 
sense as “It is quite evident that the subsequent completion of the 
“ ballasting of the line can no more affect the claimant or his claim 
“ than the building of a railway station if the traffic should happen 25 
“ to require one ” {ibid., 477). He accordingly expressed the opinion 
that the claim was out of time. 

On appeal, Williams, Edwards and Cooper, JJ. {Sir Robert Stout, 

0. J., dissentiente), were of opinion that the phrase “ the execution of 
“ the works ” meant the completion of the whole works authorized 30 
and not the completion of the part itself which caused the damage. 

In reaching this conclusion, the majority of the Court was of opinion 
that any difficulty as to the construction of these words was resolved 
by a consideration of the provisions of s. 69 (now replaced by s. 29, Fin- 
ance Act (No. 3), 1944), which contained rpovisions requiring a deduction 35 
to be made for betterment. Cooper, J., however, thought it proper 
to say : “ The difference of opinion which has arisen in this case shows, 

“ however, in my opinion, the necessity for the Legislature defining in 
“ reasonably exact terms the meaning of the words ‘ execution of the 
“ ‘ works ’ ” {ibid., 1067 ; 753). It seems clear that the Legislature took 40- 
notice of the somewhat unsatisfactory position which, had arisen in that 
case, for in the same year the Public Works Amendment Act, 1910, 
added what is now subs. (2) of s. 45. 

In the judgment of the Land Valuation Court ([1952] {Ante, 139 
it is said : “ Section 45 (2) of the Public Works Act, 1928, does 45 

“ not appear to have beeji the subject of judicial interpretation, 

“ but we think its meaning is reasonably clear. Its intention 
“ is to provide that, where the damage complained of is caused by one 
“ portion alone of a total work, the twelve-months’ limitation shall 
“ run from the completion of the portion of the work. The final phrase 50 
“ of the subsection covers the case where minor additions or adjustments 
“ are still required after the portion of the work which caused the damage 
“ has been substantially completed. In such a case, that portion of 
“ the work is deemed to be completed when anything further that may 
“ have to be done ‘ thereon ’ to finish the same will have no effect either 55 
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“ to increase or to lessen the damage complained of. The Avord 
“ ‘ thereon ’ is of significance, as indicating that the only further ivork 
“ to which the phrase relates is work on that portion of the work which 
“ caused the damage. It follow^s that the fact that some other work 
5 “ may have been done (not on the portion of the work which caused the 
" damage) to reduce or remedy the damage does not extend the stat- 
“ utory period wdthin which a claim may be made ” [ibid., 144 1. 26 
With respect, we are of opinion that the Court’s statement is an over- 
simplification of the matter, and w'e think it gives insufficient weight to the 
10 words “ in itself (and without reference to any other part of the work) 
‘ ‘ causes the damage. ’ ’ In some cases (as was the position in O'Brien’s case 
( (1910) 29 N.Z.L.R. 1053 ; 12 G.L.R. 744) it may be possible to isolate 
one portion of a total w'^ork as being the exclusive cause of the damage 
sustained. In other cases (as we think is the position here), the Amry 
15 nature of the Avork may preclude this from being done. The subsection 
must be given a reasonable meaning, and it is, we think, clear from the 
language used, particularly when the matter is considered in the light 
of the history of the legislation, that the Legislature did not intend to 
bar claims arising from the execution of a public work until it Avas or 
20 should have been manifest to the claimant that his claim AAns ripe for 
determination. The intention of the Legislature as exjjressed in s. 42 
is that “ every person . . . shall be entitled to full compensation.” 

If, then, the relationship betvi^een the first portion of a public work 
and the second portion is such that the final damage cannot be ascer- 
:25 tained until the whole work is completed, then we do not consider that 
subs. (2) has any application. If the position Avere otherwise, then a 
claimant would at once be met Avith the ansAAnr that the completion 
of the second portion of the Avork would lessen the damage and even 
perhaps, in some cases, convert a claim for injurious affection of land 
:30 into a claim for temporary injury only : see statement of Williams, J., 
in O’Brienv. Chapman ((1910) 29 N.Z.L.R. 1053, 1061; 12G.L.R. 744, 749). 

The -Land Valuation Court came to the conclusion that the Avhole 
of the damage complained of arose from the making of No. 1 Cut and that 
this was either a completely separate wnrk, or, if the Avhole of the Board’s 
.■35 operations in the area should be regarded as one Avork, it was the portion 
of that work Avhich alone caused the damage. Mr. Cleary amplified 
this latter concept by contending that No. 1 Cut must be regarded as 
the portion of the Avork which alone caused the damage, and all the other 
works as measures taken to avoid or minimize that damage. The 
-40 learned Judge in the Court beloAv considered that all the operations 
undertaken Avere part and parcel of one Avork which Avas still uirfinished, 
and that the No. 2 Cut could not be segregated from the rest of those 
operations on the basis and AAuth the consequences suggested. 

In considering these opposed conclusions, w'e think it is important 
■45 to bear in mind the folloAving facts, none of Avhich is really in dispute. 
(1) The original intention of the River Board was to open both Cuts. 
It let a contract for this purpose and the plan prepared for that contract 
was marked “ River Diversion Job No. 10 ”, and had endorsed on it 
the following memorandum : 

.50 The purpose of the works shown on. the plan is to divert the Manawatu River 
via the proposed cuts. The distance from the point of diversion is 45 chains while 
by the existing riA'^er the said distance is 130 chains. The object of the diversion is 
to relieve the erosion at Coley’s and Barber’s and to reduce flood risk. 

The River Board also purchased the lands necessary for the complete 
.56 scheme. 
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(2) The total cost of the work was to be borne by the No. 3 Separate 
Area — Makerua Subdivision. That is the area which was threatened 
vvitli damage from, the erosion at Coley’s Bend ; see minutes of the 
Kivtir Board of January 16, 1930, and July 3, 1930. 

(3) Barber was consulted about this work and consented to it on 5 
the condition that both Cuts were installed contemporaneously. 

(4) Both Cuts were completed contemporaneously, but both failed 
te function. 

(5) In 1940, w'hen -vrork in the area was resumed, this was to be done 
subject to Barber’s consent, although the terms on which such consent 10 
was obtained are not shown : see Minutes of May 3, 1940. 

(6) The diversion of the river flow through No. 1 Cut was a gradual 
process and wns not complete until at least 1944, and perhaps later. 
Barber puts the final phase as between 1946 and 1949, but says that the 
last work was done in 1944. It is said that by 1944 the No. 1 Cut was 15 
taking the whole river flow^ This does not altogether agree with the 
minutes of December 21, 1944, and February 15, 1945. 

(7) On November 18, 1943, the River Board resolved to proceed 

with the completion of No. 2 Cut at an estimated cost of £4,500, and 
w'ork evidently commenced shortly thereafter. 20 

(8) At or about the same time, further work wns done on No. 1 Cut, 
and this was not expected to be completed till the year 1945/1946 • see 
Minutes of February 15, 1945. 

(9) Work on No. 2 Cut continued — apparently somewhat spasmod- 
ically— till about the end of 1949, and as late as January 10, 1950, a 25 
payment of £125 for this w'ork was approved. Meantime, in 1946, 

a gi ojme at the mouth of this cut was constructed and piles were driven 
and on October 20, 1949, the installation of two further groynes in connec- 
tion with this Cut was approved subject to subsidy, but this was not 
proceeded with. 

^ intended by the River Board to be completed? 

and the attempt to complete it w^as abandoned or postponed only because 
ot the opposition of the Catchment Board. 

(11) Five successive stopbanks have been erected by the River Board 

on Barber s property between 1945 and 1950, these apparently being 35 
I endered necessary by the erosion caused by the opening of No. 1 Cut 
in addition, stone breastworks have been erected on Barber’s frontage 
Sid^l 951 erosion, the last works being done in 1950 

(12) Certain further works have been done by dragline or otherwise 40 

thiw?SS SitT^ ^ continuous diversion 

the proper conclusion to be dr-awn from this narrative is 
that the River Board has throughout treated the two Cuts as forming 
together its scheme of river diversion, and that at no stage can it prop? 45 
erly he said that the No. 1 Cut was completed as a portion of the work • 
nor can it be properly said that this was a completed portion. It was 

^ ‘ subsequent commencement 

of alleviation measures. It was the gi-adual progress of a single job 
of river diversion not yet fully completed. The matter may be S 50 
another way The opening of No. 2 Cut was intended to bT cLpleted 
early in 1945. On October 10, 1944, the engineer was instSd S 
g-ess the contractors to “gg this cut completed at an early Lte^” 

Had this work been so completed, and had it achieved the object for 
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which it was undertaken, the damage now complained of— or, at any 
rate, the greater part of it — would not have happened, and it is surely 
correct to say that this damage was caused not solely by the making of 
No. 1 Cut, but by the conbination of that Cut and the failure of the work 
5 on No. 2 Cut. We think the suggested division of the prolonged and 
extensive operations on and near the two Cuts into two watertight 
compartments, one the portion causing damage, and the other to remedy 
that damage, is, in the circumstances, highly artificial and out of keep- 
ing with both the original conception of the scheme and its later imple- 
10 mentation. 

We realize that this conclusion ignores the statement of the Board’s 
engineer set out in the case on appeal, but we point out that it was not 
for the engineer to say whether the jobs were separate or linked. The 
property-owner could not know what was in the engineer’s mind, but 
15 he could, and did, know what action the Board took. The evidence 
is clear that, as soon as water was flowing in quantity through No. 1 
Cut, the Board accepted the position that the matter could not be left 
at that, and the complementary portion of the scheme — ^the opening 
of No. 2 Cut should immediately be put in hand. The error we find 
20 in the judgment of the Land Valuation Court is in dividing the work 
on the basis of something that is now said instead of on a consideration 
of what was done. The change in concept to a complete scheme — 
no one portion of which can be arbitrarily separated from the other 
portions and considered without reference to them — ^from three separate 
25 and <Bs jointed works is not as drastic as it may appear, and, in our view, 
it is irresistibly called for by a consideration of the way in which the 
River Board itself acted. It said, in effect, “ Don’t worry about this 
erosion. The w^rk is not finished, and w'hen it is you will have no cause 
for complaint. It is not our intention to leave you with that eroding 
30 “ danger.” 

At the present time, the final fate of the scheme is uncertain, but 
whether it has now been abandoned in the form in which the River 
Board was attempting to carry it out, or is only being postponed or 
modified, it is in either case an uncompleted work which, regarded as 
36 a whole, has damaged Barber’s property, and his claim for compensation 
for that damage is not out of time. 

Numerous oases were cited both in the judgment of the learned 
Judge in the Court below and in the argument before this Court, but w'e 
think it umiecessary to refer to them. The decisive fact seems to us to 
40 be that the River Board has by its course of conduct hnked all the 
operations together in such a close association that it is impossible now 
for it to say, or for a Court to hold, that the damage caused was other 
than damage from the execution of the works as a whole. If this is 
the correct view to take of the facts, it is admitted that the claim which 
45 has been lodged must be considered and determined by the Land Valu- 
ation Court. 

In the result, the appeal must be dismissed with costs on the highest 
scale with an allowance of 50 per cent, additional as from a distance. 

^ The respondent will be allowed £15 15s. a day and for second counsel 
50 £8 8s. a day for the two extra days of hearing. 

Appeal dismissed. 

Solicitors for the appellant: Oram and Yortt (Palmerston North) . 

Solicitors for the respondent ; McGregor and McBride (Palmerston 
North). 
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J5CROYO AND OTHERS v. MANUKAU COUNTY 
AND THE TOWN-PLANNING BOARD. 

SrPEi'LMH Court, Auckland. 1953. July 13, 14, 16 ; August 25. 
Stanton, ,J. 

Toum-plannirifj-— -Extra-urban Town-planning Scheme — Scheme not ‘providing for 
Matte, ru reguircd to be provided— -Provision of All Such Matters not Mand.atory 
and not required by Town-planning Board to he included in Scheme — Proceedings 
leading to Provisional Approval of Scheme Irregular — Form of Scheme Satis- 
factory to County and to Town-planning Board not Invalid or Ultra Vires- — ■ 
Scheme including Added Areas not directed by Governor-Oeneral in Council — 
Inclusion of Additional Area in Particular Riding of County not automat-ically 
making it Subject to Provisions of Existing Order in Council relating to Rest of 
Riding — Prohibition or Injunction restraining Toum-planmng Board from 
proceeding with Hearing of Objections until Ascertainment of Decision of Governor- 
Oeneral as to Inclusion of Such Areas in Scheme — Town-planning Act, 1926, 
s. 26 (2), (6), (6). 

Section 2,5 (.5) of the TowTi-planning Act, 1926, is as follows :■ — 

“ 25 (5) -Every fextra-iirban] planning scheme prepared pursuant to 
“ this Act shall, having regard not only to the present and future require- 
“ merits of the rural area, or any defined portion thereof, as the case may 
bo. but also to its geographical and economic relationship to any 
‘‘ neiglibouring city or borough, make provision, with all such particularity 
“ as tiie Board may require, for the matters referred to in the Schedule 
“ to this Act.” 

In an extra-urban town-planning scheme, prepared by the Manukau 
County Council and provisionally approved by the Town-planning Board, 
matters referred to in the Schedule to the Act and not provided for in the scheme, 
included (a) .systems of sew'erage, drainage, and sewerage disposal ; (6) systems 
of lighting and water-supply ; and (c) provision for amenities. 

On objection that the scheme did not provide for all the matters for which 
it was required by the Town-planning Act, 1926, to provide, 

Held, That the scheme w'as not invalidated if, in the opinion of the Town- 
planning Board, no provision could or should be made for any of those matters, 
as the Schedule was intended as an indication of what should be considered, 
and not as a mandatory provision for what should be done ; and the Court 
could not condemn a scheme as ultra vires because the Town-planning Board 
did not insist on provision in the scheme for all the matters mentioned in the 
Schedule. 

■nie Town-planning Board had considered the scheme and purported 
provisionally to approve it if certain modifications were made. The Secretary 
to the Board suggested further modifications ; and all these suggestions were 
treated by the Council as being requirements of the Board, and wore accepted 
by it. When the scheme had been thus amended, further modifications 
were .suggested by the Secretary to the Board, and these were agreed to on 
behalf of the Council, without ever being formally submitted to or considered 
by it. In the result, the scheme was sealed on behalf of the Board as pro- 
visionally approved in a form in wliieh it had not been seen either by the 
members of the Board or the members of the Coimcil. 

On objection on the ground that the procedure for obtaining provisional 
approval of the Scheme was not properly carried out, and in result the scheme 
as put forward had not been approved even provisionally by the Town- 
|)lanning Board, 

Held, That, though the proceedings leading to the provisional approval 
of tho County’s scheme by the. Town-planning Board were irregular, the 
scheme was in a form which satisfied both the County Council and the Towm- 
plaiming Board ; and the Court was not called on to intervene or was entitled 
to say that the scheme, which was in tho stage of provisional approx^al only, 
•was invalid or ultra vires because this had been achieved by methods which 
were not strictly regular. 
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In October, 1949, the Governor-General issued an Order in Council which 
recited that His Excellency was of opinion that preparation and submission of 
an extra-urban planning scheme for the area described in the Schedule was 
necessary. The Schedule described an area wholly within and forming part 
of the Manukau Coimty, being the whole of the three Ridings of Mangere,, 
Pakuranga, and Papatoetoe as described in 1920 New Zealand Gazette, 1772, 
1773, and parts of the Papakxira and Wairoa Ridings of the County as therein 
particxilarly described. By a subsequent Order in Coimcil, issued in March, 
1960, four separate areas of land included in the Schedule to the earlier Order 
in Coimcil (all in the Riding of Papatoetoe) and totalling 476 acres, were ex- 
cluded from the County of Manukau and included in the Borough of Papatoetoe. 
These areas were rightly excluded from the scheme. By the same Order 
in Gotmeil, two areas totalling 156 acres (which were made part of the Papa- 
toetoe Riding, and formed part of that Riding as then constituted) were ex- 
cluded from the Borough of Papatoetoe and included in the County of Manukau ; 
and these areas were included in the extra-urban planning scheme. 


On objection on the ground that the area dealt with in the scheme differed 
from that described in the empowering Order in Council, as it excluded some 
of the land described therein and inclixded other land not so described; 


Held, 1. That a Coimty Council could not prepare an extra-urban, 
planning scheme unless required to do so by the Governor-General under 
s. 25 (2) or s. 25 (3) of the Toivn-planning Act, 1926, and then only in respect 
of such portion or section of the County as the Governor-General by Order 
in Council directed ; and he had not so directed in reject of these added 
areas. 



James v. Waimairi County CownciP ([1929] N.Z.L.R. 449; [1929] 

G.L.R. 32, 167) referred to. 

2. That the mere inclusion of an additional area in a particular Riding 
of the Coimty does not automatically make that area subject to the provisions 
of an existing Order in Council relating to the rest of the Riding. 

3. That the fact that no objections to the scheme had come from the added 
areas could not cure a fundamental defect. 

4. That the decision of the Governor-General as to whether or not the 
areas totalling 156 acres were to be included should be ascertained before 
objections to the Council’s scheme were heard ; and to that extent the object- 
ing plaintiffs were entitled to a writ of prohibition or injunction restraining the 
ToAvn-planning Board from proceeding with the hearing of objections to the 
Scheme. 

In March, 1952, a small parcel of land containing twelve acres and lying 
within the plamiing area was excluded by Order in Council from the County of 
Manukau and included in the Borough of Howick. This alteration came so 
late that the twelve acres remained in the scheme. 

Held, That this area should properly be excluded if, and when, the scheme 
is finally approved. 

ACTION in which the plaintiffs claimed the issue of a declaration that the 
Extra-Urban Scheme Plan of the first defendant in relation to the lands of 
the plaintiffs was ultra vires and void, an injunction restraining the first- 
named defendant from seeking final approval of its plan, and a writ of 
6 prohibition or injunction restraining the second defendant from proceed- 
ing to hear objections to or approving the plan. A statement of claim 
had been filed under Reg. 464 of the Code and plaintiffs now moved for an 
order in terms of the praj^er of that statement of claim . Affidavits had been 
filed by the parties and these comprised the evidence on which each party 
10 relied. The plaintiffs, Howarth Samuel Davenport and Noreen Daven- 
port, had asked to be struck out of the hst of plaintiffs, and this had been 
agreed to, subject to such order (if any) as might be made against them 
for payment of costs up to the commencement of hearing. The remain- 
ing plaintiffs, who were now the only persons pursuing the action, would 
16 be referred to herein as the plaintiffs. 

The Manukau County Council as the lawful authority of the County 
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of Manukau was authorized by an Order In Council issued under s. 25(3) of 
the Town-planning Act, 1926, to prepare and submit to the Town-planning- 
Board an extra-urban planning scheme in respect of the area described 
in the schedule to the Order in Council. The County Council proceeded 
to prepare such a scheme and now claimed that the scheme had been 6 
provisionally approved by the Town-planning Board. In accordance 
with the procedure prescribed by the Town-planning Act, 1926, and the 
Regulations thereunder, this scheme had been advertised, certain ob- 
jectionsto it had been lodged, and the Town-planning Board had appointed 
a Committee to hear and consider these objections ; but sittings of the 10 
Committee had been adjourned pending the disposal of the present action. 

The scheme consisted of a code of clauses and a number of maps but 
it would be convenient to refer to all these documents as “ the scheme. ” 

The plaintiffs were owners of land within the area of the scheme which 
they wished to subdivide, and they claimed that their rights to do so 15 
would be seriously curtailed if, and w'hen, the scheme was finally approved 
and brought into operation. They attacked the proceedings of the two 
defendants in relation to the scheme on the following grounds : 

1 . That the scheme had in fact been prepared as part of the Auckland 
Metropolitan Town-planning Scheme under the direction or guid- 20 
ance of the Auckland Metropolitan Town-planning Organization. 

2 . That the scheme did not provide for all the matters for which it was 
required to provide by the Town-planning Act. 

3. That the procedure for obtaining provisional approval of the 
scheme was not properly carried out, and in result the scheme as 25 
now put forward had not been approved even provisionally by the 
Town-planning Board. 

4. That the area dealt with in the scheme differed from that described 
in the empowering Order in Council ; it excluded some of the 
land described in the Order in Council and included other land 30 
not so described. 


Wheaton and Stone, for the plaintiffs. 

Smytheman and F. M. Brookfield, for the first defendants. 

Bosen, for the second defendant. 

Cur. adv. vuU. 


Stanton, J. The first ground of objection, that the scheme is not 
really the creature of the County Council but of the Auckland Metro- 
politan Town-planm'ng Organization, was not, I think, established. 
Doubtless, the County Council considered, and was bound to consider, the 
Town-plamiing Schemes of adjacent local authorities, but 1 am satisfied 
that it did, in fact, prepare an Extra-Urban Planning Scheme for w^hich 
it alone is responsible, and this ground of objection therefore fails. 

The second ground of objection is based on the provisions of subs. (5) 

•of s. 25 of the Towm-plamiing Act, 1926, w^hich is as follow^s : 

Every [extra-urban] planning scheme prepared pursuant to this Act shall 45 
having regard not only to the present and future requirements of the rural area* 
or any defined portion thereof, as the case may be, but also to its geogi-aphiral and 
economic relatiomhip to any neighbouring city or borough, make provision, with all 
such particularity as the Board may require, for the matters referred to in the 
Schedule to this Act. ” 

Matters referred to in the Schedule and not provided for in the scheme 
include (a) systems of sewerage, drainage, and sewage disposal, (6) systems 
of lighting and w^ater supply and (c) provision for amenities. 
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The defendants reply that the extent to which such provision has to 
be made depends on the views of the Town-planning Board, and if, in 
particular cases, no provision can, or should be, made for any of these 
matters, the scheme is not thereby invalidated. I think this contention 
6 is sound ; the Schedule is intended as an indication of what should be 
considered and not as a mandatory provision for what must be done. 
It would be futile to insist that a scheme should state for instance (if such 
be the position), that there is no water supply in the area and there is no 
present prospect obtaining one. In any case, the Town-planning 
10 Board has been given the duty of deciding to what extent— if at all— 
these matters are to be provided for, and the Court cannot condemn a 
scheme as vUra vi'^es because the Town-planning Board does not insist 
on provision in the scheme for all the matters mentioned in the Schedule. 

On the third ground, Mr. Wheaton went into a great deal of detail on 
1> the correspondence between the County Council and the Town-plaiming 
Board, showing that the Town-planning Board as a Board had considered 
the scheme and purported pro%dsional]y to approve it if certain modifica- 
tions were made. The Secretary to the Board suggested further modifica- 
tions and all these suggestions were treated by the Council as being 
20 requirements of the Board, and were accepted by it. When the scheme 
had been thus amended, further modifications w^ere suggested by the 
Secretary to the Board, and these were agreed to on behalf of the Council, 
without ever being formally submitted to or considered by it. In the 
result, the scheme was sealed on behalf of the Board as provisionally 
25 approved in a form in which it had not been seen by either the members 
of the Board or the members of the Council. I agree that these pro- 
ceedings were irregular, but if, as appears to be the case, the scheme is 
now in a form which satisfies both the County Council and the Town- 
on Board, I do not think the Court is called on to intervene or is 

80 entitled to say that the scheme is invalid or ultra vires because this has 
been achieved by methods which are not strictly regular. It must be 
borne in mind that we are only at present in the stage of provisional 
approval and this does not seem to me to be more than a step towards 
final approval, in granting which the Town-planning Board would require 
85 to observe with care all the formalities necessary to give vitality and force 
to an authorized scheme affecting materially the rights and interests of 
persons having properties within its area of operation. Heretofore, the 
proceedings between the Council and the Board have been in the nature 
of negotiations and they have arrived at a result which both for the time 
40 being regard as satisfactory. The result of these negotiations is now 
presented to the public and interested parties can make representations, 
objections or suggestions, and it must at this stage be assumed that all of 
these will receive proper consideration, and that the Board will not finally 
approve the scheme until this has been done. I think, therefore, that 
45 this head of objection must fail. 

The final ground of objection seems to me more serious. It calls for 
a full recital of the relevant facts and a careful consideration of the 
statutory provisions. 

1 October, 1949, the Governor- General issued an Order in Council 
50 w'hich recites that His Excellency is of opinion that preparation and 
submission of an extra-urban planning scheme for the area described in 
the schedule is necessary. The schedule describes an area wholly within 
and_ forming part of the Manukau County being the whole of the three 
Ridings ot Mangere, Pakuranga, and Papatoetoe as described in the 1920 
55 New Zealand Gazette, 1772, 1773, and parts of the Papakura and Wairoa 



There is a third Order in poimoil affecting this area ; in March 1952 
a small parcel of land contaimng twelve acres and lying within the planning 
from the County of Maniikau and included in the 
Borough of Howick. This alteration came so late that the twelve acres 
have remained in the scheme but, as I have said above, I think they should 
properly be excluded if, and when, the scheme is finally approved 
I gather that the description of the planning area in the Code of Clauses 
does not now correspond with the maps forming part of the scheme 
This can and, no doubt, should be corrected in the process of final approval'. . 
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Kidings of the County as therein particularly described. By subsequent 
Order in Council issued in March, 1950, four separate areas of land in- 
cluded in the Schedule to the prior Order in Council, and I understand 
ail in the Riding of Papatoetoe, and totalling 476 acres, were excluded 
from the County of Manukau and included in the Borough of Papatoetoe. 5 
These areas have been excluded from the scheme and I would think that 
this was rightly done. It could not be expected that the Manukau 
County Council would operate an extra-urban planning scheme in an area 
which had become portion of an adjoining Borough, and the original 
Order in Council would, I think, cease to operate so far as those areas 10 
were concerned. By the same Order in Council, two areas totalling 
156 acres were excluded from the Borough of Papatoetoe and included in 
the County of Manukau. I understood from Mr. Smytheman that these 
areas were made part of the Papatoetoe Riding, and this may be so, 
although the Order in Council does not so provide. I assume, however, 16 
that they do form part of that Riding as now constituted. These areas 
are included in the scheme and Mr. Smytheman, contends that this is 
validly done because the original Order in Council related to the whole of 
the Papatoetoe Riding, as then existing, and whatever land subsequently 
became part of that riding became automatically subject to the empower- 20 
ing Order in Council. I cannot think that this is so ; the schedule to the 
Order in Council expressly limits the area affected to the three ridings 
named a,s described in certain gazette notices, and it would not, therefore, 
be permissible to read this as applying to those ridings as they might sub- 
sequently be altered, and in particular to land which was later included 26 
therein. As to these added lands, the Governor-General has never 
mjcated that in his opinion these lands should be subject to an extra- 
urban planmng scheme, still less has he directed the County Council to 
prepare such a scheme for these areas of land. It cannot be said that 
because these areas were formerly within a borough and therefore liable 30 
to be included in a town-planning scheme, they must of necessity be treated 
as suitable for an extra-m-ban planning scheme and dealt with accordingly 
It could be that these areas were transferred to the County because they 
were not in feet suitable for any type of town or extra-urban planning. 

V objections to the scheme have come from these areas, 36 

but that fact cannot cure a fundamental defect if there be one, and, in mv 
view, there is. The County Council can include in an extra-urban 
scheme only such land as the Governor-General declares to be advisable 
and he has not so declared in respect of these areas. When I suggested 
to Mi. Smythe^n the advisability of obtaining another Order in Council 40 
he said It might not be possible to obtain it. If that be so, it could surely 
only be because the Governor-General did not consider it advisable thi 
this land should be so dealt with, and in the result the County Council 
would become the authority to select an area for extra-urban planning 
by th^A^t Governor-General, as required 46 
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I have considered the authorities cited by Mr. Smytheman but they all 
seem to me to be distinguishable on the ground that the statutes there 
considered were very materially different from the one here in question. 
Had we been dealing with two boroughs where all the lands in both 
5 boroughs came automatically into the town-planning schemes which the 
respective Borough Councils were required to prepare, then Mr. 
Smytheman’8 arguments would have great weight. My conclusion as to 
the operation of subs. (3) of s. 25 is strengthened by a consideration of the 
alteration made in s. 25 by the Legislatime following the decision of the 
10 Court of Appeal in James v. Waimairi County Council ([1929] N.Z.L.R. 
449 ; [1929] G.L.R,. 32, 167). Subsection (4) of the original s. 25 provided 
that a County Council could, if it wished, prepare a regional planning 
scheme (the equivalent of an extra-urban planning scheme) for the whole 
or any defined portion of the County, but by the Amendment Act, 1929, 
15 this subsection was repealed, and in result a County Council could not 
prepare an extra-urban planning scheme unless required to do so by the 
Governor-General under subs. (2) or subs. (3) of s. 25, and, of course, only 
in respect of such portion or section of the County as the Governor- General 

Order in Council dmected. I do not feel convinced that the mere 
20 inclusion of an additional area in a particular riding of the County would 
automatically make that area subject to the provisions of an existing 
Order in Council relating to the rest of the riding. 

If I am right in the view I have just expressed, then the decision of the 
Governor-General as to whether or not the 156 acres above-mentioned 
26 are to be included should be ascertained before objections to the Council’s 
scheme are heard, and to that extent the claim of the plaintiffs to a writ 
of prohibition or injunction restraining the Town-planning Board from 
proceeding with the hearing of objections to the scheme at present would 
seem to be justified, 

30 ^ I have considered the suggestion that, in the exercise of the discretion 

given to the Court in relation to these equitable remedies, I should refuse 
to grant a writ of prohibition in the present case. I do not think I should 
accede to that request. The plaintiffs have a substantial interest in 
asking for compliance with all legal requirements in connection with the 
35 scheme, and I think they are entitled to the relief they claim. 

The form of the order may require some consideration as may also the 
question of costs. If these matters cannot be agreed on, the matter can 
be brought again before me and I will settle any outstanding differences. 

Writ of prohibition accordingly. 

Solicitors for the plaintiff : Bamford, Brown, and Wheaton (Auckland). 

Solicitors for the first defendant: Brookfield, Prendergast, 8chnauer, 
and Smyiheman (Auckland). 

Solicitors for the second defendants : Meredith, Meredith, Kerr, and 
deal (Auckland), 
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Land Valuation Court. Auckland, 1953. August 24 ; November 
3. Archer, J. 

Valuation of Land — Gapital Value — Valuation for District Valuation Boll — Estimat- 
ing Various Interests in Land — Mortgages or Charges disregarded — Apportion- 
ment of Value betiveen Owners of Different Interests where Owner of Fee Simple 
divested of Lesser Ivderests — No Deduction from Capital Value for Charge not 
Constituting Interest in Land or for Interest of No Value or Impossible to Value — 
Valuation of Land Act, 1951, ss. 2, 8, 9, 11, 13, 15, 15. 

The o’lvner of any estate or interest in land is entitled to have that estate 
or interest valued under the Valuation of Land Act, 1951, and entered upon 
the district valuation roll. In valuing that estate or interest, any mortage 
or other charge thereon is to be disregarded. 

Where, in respect of any land, there are more interests and more owners 
than one, the united capital values of the interests of all the owners must not 
he less than the capital value of the land if held in fee simple by a single owner 
free from encumbrances. 

Consequently, no deduction may be made from the capital value of land 
by reason of a charge thereon which does not constitute an estate or interest 
in land, or which, though it may constitute an interest in land, has no value 
or cannot be valued. 

Valuer-General v. Public Trustee, ( (1941) 4 N.Z.L.G.R. 135) applied 

An objection by the owner of a property, which is apparently held in fee 
simple, and which has been valued as such upon the revision of a district valu- 
ation roll, can succeed only if the objector can show that he has divested 
himself of an interest in the land, the value of which can be separately assessed. 

The appellant, who was the owner of a house property divided into two 
flats, ajrpealed against a decision of the Auckland No. 2 Land Vahiation 
Committee which confirmed, subject to minor adjustments, the Valuer-General’s 
valuation of the property upon a revision of the District Valuation Roll. 

The apijollant conceded that the tenancies on which she based her objection 
were not interests in land, and made no attempt to show that they had an assess- 
able value. _ She contended, however, that the capital value of the property 
should be limited to market value as if sold as a tenanted property. 

Held, 1. That, as this was not a case in which there were more interests in 
the land and more owners than one, s. 46 of the Valuation of Land Act, 1961, 
did not apply. 

2. That, in terms of s. 8, the estate or interest of the owner in the land had 
to be valued as if unencumbered by any mortgage or other charge thereon, 

3. That, as the appellant had not shown she had divested herself of a 
leasehold or other interest which was capable of separate valuation, she was 
properly assessed with the full value of the tuiencumbered fee simple of her 
property. 

Senible. That, if the appellant’s tenancies were upon a monthly or w'eekly 
basis, the tenants might be possessed of interests in land, though it was difficult 
to give such limited interests a monetary value ; but if the tenancies (so-called) 
were no more than “ statutory tenancies ” under the Tenancy Act, 1948, the 
tenants had no estate or interest inland, and no more than a statutoiy right to 
remain in possession. 

Cameron v. The King, ((1947) 6 N.Z.L.G.R. 381) followed. 

J^PEAL by tbe owner of a bouse property divided into tw^o flats and 
situated at Mt. Albert, Auckland, brought against a decision of the 
Auckland No. 2 Land Valuation Committee which confirmed, subject 
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to minor adjustments, the valuation placed upon the property by the 
Valuer-General upon a revision of the district valuation roll for the 
Borough of Mt. Albert as at March 31, 1952. 

It was common ground that the flats were tenanted ; that, if offered 
g for sale on a “ vacant possession ” basis, the property might reasonably 
be expected to realize the amount fixed by the Committee as its capital 
value (£2,725) ; and that, if offered for sale subject to existing tenancies, 
it would not realize that amount. It was contended by the owner, as 
objector before the Committee and as appellant before the Court, that 
IQ she was entitled to have the property valued for Roll revision purposes 
on the basis of the price it might be expected to realize if sold as a 
tenanted property. The question before the Court was limited to that 
issue. 

Mead, for the appellant. 

Rosen, for the respondent. 

Cur. adv. vult. 

The judgment of the Court was delivered by 

Archer, J. The duties of the Valuer-General in respect of the 
preparation and revision of district valuation rolls are set out in the 
2 q Valuation of Land Act, 1951, the title to which reads : 

An Act for the compilation of certain enactments relating to the periodical 
valuation of landed properties. 

We think it is of importance to note that the principal provisions 
of the Act appear to be concerned with district valuation rolls. Sec- 
25 tions 8 to 17 provide for the preparation, revision and alteration of 
district valuation rolls, ss. 18 to 25 relate to objections to valuations, 
and ss. 28 to 34 set out the purposes for which district valuation rolls 
may be used. The first, and apparently the principal, purpose of a 
district valuation roll (as set out in ss. 28 to 30) is to provide a basis 
30 for the compilation of the valuation rolls to be used by local authorities 
for purposes of rating. Sections 35 to 46 contain general provisions 
concerning valuations and as to the powers and duties of the Valuer- 
General in the exercise of his functions under the Valuations of Land 
Act, 1951. 

35 It would seem, therefore, that the primary purpose of the Act is to 
establish district valuation rolls as a basis for rating and to keep such 
rolls up to date by revision from time to time. The provisions in the 
Act for the use of valuation rolls for other specific purposes, and for 
the making of new valuations in connection therewith, appear to be 
40 subsidiary to that primary purpose. The conclusion follows, we think, 
that the values fixed on the revision of a district valuation roll should 
be such as to provide an equitable basis for the assessment of rates. 
The basis of valuation to be adopted is, however, determined by the 
provisions of the Act itself, to which we shall now refer. 

45 The valuation now the subject of appeal was made upon the re- 
vision of a district valuation roll under s. 9 of the Valuation of Land 
Act, 1951. The duties of the Valuer-General on such a revision are set 
out in s. 11 of the Act, which reads as follows : 

11. For the purposes of any revision tmder the foregoing provisions of this 
50 Act the Valuer-General shall amend the roll by making all such alterations as are 
necessary in order that the capital and unimproved values and value of improvements 
of all the iDroperties to which the revisionrelates may be readjusted and corrected so as 
to represent the correct values as at the time of revision, and for that pmpose he may 
make such fresh valuations as may be required. 
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We are concerned in this appeal only with the capital value of the 
property in question. “ Capital value ” is defined in s. 2 of the Act 
as follows : 


2. In this Aet, unless the context otherwise requires, — 

“Capital value” of land means the sum which the owner’s estate or interest 5 
therein, if tmenciunbered by any mortgage or other charges thereon, might be 
expected to realize at the time of valuation if offered for sale on such reasonable 
terms and conditions as a bona fide seller might be expected to require : 

Two other definitions in s. 2 are relevant to our inquiry : 

“ Land ’’ means all land, tenements, and hereditaments, whether corporeal or 10 
incorporeal, in New Zealand, and all chattell or other interests therein, and all trees 
growing or standing thereon. 

Provided that the value of any trees that have been planted (other than fruit 
trees or live hedges), and the value of any trees that have been preserved for shelter 
or ornamental purposes, shall not be included in any valuation appearing in a 15 
valuation roll supplied by the Valuer-General to a local authority pursuant to 
section twenty-eight hereof. 

“ Owner” means the person who, whether jointly or separately, is seised or 
possessed of or entitled to any estate or interest in land. 

It is desirable also to set out the relevant portions of s. 8 which indi- 20 
cates the particulars which are to be set out in a district valuation roll ; 

valuation roll shall be prepared for each district, and shall be in 
foUo^h^^^° t‘ shall set forth in respect of each separate property the 

^ (o) The name of the owner of the land, and the nature of his estate or interest 26 

trast name of the beneficial owner in the case of land held in 

It is clear from the foregoing provisions of the Act that, although 
the valuation roll is described as a roll of “ separate properties ” any 
estate or interest in land which is held in separate ownership may 30 
be a separate property for roll purposes, and may be valued accordingly. 
Oonveraely, it would appear that nothing can be entered as a property 
m a district valuation roll which is not an estate or interest in land. 

he statutory definition of “ land ” appears to be the decisive factor 
m determining what may be entered on a district valuation roll. Con- 36 

reT^fota^ “ 

fo interest in any land or of any thing included 

^ ^ ^ appearmg on any district valuation roll, the 40 

value of that land, interest, or thing shall be entered on the district valuaSroU 
« be noted that the definition of “ land ” includes “ aU chattels 

W hi therein. ’ Leasehold interests in land may, there- 
subject of separate entries in a district valuation roll. Leases 
and mteiests of a like character are, however, the subject of the followincr 46 
special provisions in the Valuation of Land Act, 1951 : ® 

the currerwv from time to time, during 

laufl wlii'r.i, ^ make such alterations or adjustments of value in the case of 
S tL ™ termmaWe charge or inteLrafare neces- 

o™ at an^^Sffif ti^T^ ^ assessmg the respective interests of the respective 50 
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( 2 ) For the purposes of this section — 

(а) The interest of a lessor is the present value of the net rent under the lease 
for the unexpired term, plus the present value of the reversion to which he is entitled. 

( б ) The interest of a lessee is the present value of the excess (if any) of five per 
5 cent, per annum upon the capital value of the leased land over and above the afore- 
said net rent for the unexpired term, plus the present value of any right to com- 
pensation or of purchase or other valuable consideration to which he is entitled under 
the lease, and minus the interest (if any) of a sublessee. 

(c) The uiterest of a sublessee shall be computed in the same manner, with the 
j 0 necessary modifications, as that of a lessee, and so on in like manner for any interest 

inferior to that of a sublessee. 

(d) All apj)ortionments of the interests of lessors, lessees, and sublessees in 
respect of improvements and of land exclusive of improvements shall be made in the 
proportion that the capital value of the leased land bears to the value of the improve- 

16 ments thereon and to the unimproved value thereof respectively, subject pro tanto 
to any provisions of the lease whereby the lessee or sublessee has a special interest 
in the improvements or in the land exclusive of improvements, as the case may be. 

(e) All computations of present values shall be made on a five per cent, per 
aimum compormd interest basis. 

20 (/) “ Lease ” includes agreement to lease, licence, and any other written docu- 

ment for the tenancy or occupation of land; “rent” includes premium, fine, 
royalty, and any other consideration for the tenancy or occupancy of land. 

The statutory provisions which have been quoted enable us to 
formulate certain propositions which emerge from their consideration 
26 as a whole : 

1. That the owner of any estate or interest in land is entitled to 

have that estate or interest valued and entered upon the district 
valuation roU. 

2. That, in valuing that estate or interest, any mortgage or other 

30 charge thereon is to be disregarded. 

3. That, where in respect of any land there are more interests and more 

owners than one, the united capital values of the interests of 
all the owners must not be less than the capital value of the 
land if held in fee simple by a single owner free from encum- 
36 brances. 

We think that a further and consequential proposition based upon 
these propositions maj^ be enunciated : 

4. That no deduction may be made from the capital value of land 

by reason of a charge thereon which does not constitute an 
40 estate or interest in land, or which, though it may constitute 

an interest in land, has no value or cannot be valued. 

We conceive that this proposition is in accordance with the decision 
of Blair, J., in Valuer -General v. Public Trustee, ( (1941) 4 N.Z.L.G.R. 
135) which concerned the valuation of certain long-term leases 
46 conferring the right to mine coal and fireclay, with other inci- 
dental rights and powers. At the time of valuation, all the coal and 
fireclay had been removed from the lands concerned, but the lessees 
were still required to pay the rentals reserved by the leases during their 
respective terms, by virtue of the personal covenants contained therein. 
50 On an appeal by the Valuer-General, who contended that the lespeetive 
leasehold interests should be valued by the methods now prescribed 
in s. 45 (2) of the Valuation of Land Act, 1951, it was held that, as the 
subject matter of the lease — the coal and fireclay — ^had, in each case, 
ceased to exist, there was no longer any “ land ” to value, and that the 
55 personal covenant to pay rent, though at one time relating to land, 
no longer constituted an interest in land, but had become a mere chose 
in action which was not within the definition of “ land ” in the Valuation 
of Land Act, and so could not be valued under the Act. 
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Though cojiGeriied with the valuation of leases, the decision in 
Valuer -Ckmral v. Public Trustee, ( (1941) 4 N.Z.L.G.R. 125) contains 
nnich that is jiertinent to the issue now before us. After 
referring to the fact that, notwithstanding the exhaustion of the minerals 
referred to therein, the leases conferred certain other rights which might 5 
constitute interests in land, Blair, J., said ; “If these rights or any of 
“ them were, at the time of making the so-called valuation, of assessable 
“ value, then the land to which these rights appertained should have been 
“ assessed in the normal manner, and the value of any right or easement ’ 
“ therein separately so valued ” {ibid., 11 ; 629). 10 

As to the method of valuing land held in more interests than one, 
he said : “In all ordinary cases, the valuer would first look at the 
“ land, and, having ascertained its value, would then look at the in- 
“ terests therein and value those ” {ibid., 11 ; 629). 

He rejected the contention that the value of tlie lessors’ and lessees’ 15 
mtere.sts must necessarily be assessed by the somewhat arbitrary methods 
prescribed in s. 45 (2), and held that, before s. 45 (1) could be applied, 
valuations of the respective interests should first be made “ in the 
“ normal manner,” i.e., by assessing what they might be expected to 
realize if offered for sale on reasonable terms and conditions by a bona 20 
fide seller. He was of opinion that the aggregate values of the re- 
spective interests should not merely be “ not less than ”, but should be 
“ equal to ” the capital value of the land as a whole. 

As we understand it. Valuer -General v. Public Trustee, { (1941) 4 
iST.Z.L.G.R 135) is authority for the proposition that the duty of 25 
the Valuer-General in valuing any property is, first, to value the property 
as a whole, then to value separately the several interests (if any) therein 
which are held by different owners, and, finally, to see that the aggregate 
of the capitaT values assigned to the respective interests is equal to the 
capital value assigned to the whole. 30 

The Valuer-General in the present case valued the property as one in 
which no one but the appellant had any estate or interest. In dis- 
regarding tenancies, he followed his usual practice, and one which he 
claims to be both in accordance with the Valuation of Land Act, 1951, 
and logically desirable in the preparation of a roll to be used for rating 35 
purposes. In so far as the latter is a relevant consideration, we are in 
agreement xvith the Land Valuation Committee which said in its judg- 
ment : “It Avould be inequitable if owners of properties in which they 
“ themselves were residing should be asked to bear a substantially higher 
“ proportion of rates than absentee landlords, merely because, being 40 
“ themselves occupiers, they could notionally give vacant possession of 
“ their properties in the event of a hypothetical sale, and so in theory 
“ secure higher prices.” 

The question before us, however, must be decided by reference to 
the Act itself, but having due regard to the fact that, in accordance 45 
with the Act, the onus of proof rests upon the appellant as the objector 
to the valuation. In our view, the assessment made by the Valuer- 
General, subject to the minor adjustments made by the Committee, 
was a proper valuation of the property as a whole and one made “ in 
“ the normal manner ”, as w'as his fhst duty according to V a’ uer -General 50 
V. Public Trustee, ( (1941) 4 H.Z.L.G.H. 135). Under the rule as to 
onus of proof, it is for the appellant to satisfy us that this valuation 
should be reduced. 

It is, therefore, important to note precisely what is contended and 
what not contended by the appellant. What is contended is that the 55 


8 l.Zi.G.R. 


LAND VALUATION COURT. 


275 




m 


capital value of the property should be limited to its market value if 
sold as a tenanted property. This is agreed by the Valuer-General to 
be something less than the capital value as found by the Committee. 
The appellant does not claim, however, that the tenancies constitute 
5 interests in land, or that the rights of the tenants (whatever they may 
be) can be sej^arately valued. 

It is obvious, of course, that, if the appellant’s flats had been leased 
for terms, there would have been separate estates to value, and the 
value of the propert 3 '' as a whole could have been apportioned between 
10 the appellant and her tenants. If the tenancies are upon a monthly 
or weekly basis it may be, though the matter was not argued, that the 
tenants are possessed of interests in land, but it is difficult to see how 
such limited interests could be given a monetary value. If the tenancies 
(so called) are no more than “ statutory tenancies ” under the Tenancy 
15 Act, 1948, the tenants have no estate or interest in land, and no more 
than a statutory right to remain in possession ; Gamer cm v. The King^ 
((1947) 6 N.Z.L.G.R. 381). No evidence is before us as to the precise 
character of the tenancies, but counsel for the appellant conceded for 
the purposes of his argument that the tenants were not possessed of 
20 interests in land. 

It accordingly^ follows that this is not a case in which there are more 
interests in the land and more owners than one, and it is not a case to 
which s. 45 applies. The terms of that section, however, are by no 
means irrelevant to the issue before us. What has to be valued, accord- 
25 ing to s, 8, is the estate or interest of the owner in the land. The 
definition of capital value makes it clear that the owner’s estate or in- 
terest is to be valued as if unencumbered by any mortgage or other 
charge thereon. Section 45 provides that, where there are leasehold 
or other interests, and, therefore, more owners than one, the aggregate 
30 of the capital values assessed shall not be less than the capital value 
of the land “ if held by a single owner in fee simple free from any lease 
“ or encumbrance.” These wnrds indicate, m our opinion, that an 
owner of land must be assessed with the full value of the unencumbered 
fee simple unless he can show that he has divested himself of a leasehold 
36 or other interest which is capable of separate valuation. 

To approach the matter from a slightly different angle, we are of 
opinion that the primary function of the Valuer-General under the Valu- 
ation of Land Act, 1951, is to value estates or interests in land, dis- 
regarding mortgages and charges or encumbrances which do not con- 
40 stitute interests in land. By this means, the Legislature has sought to 
ensure that every property bears its fair share of liability for rates. Its 
intention, as set out in the Act, is that, where an owner in fee simple 
has divested himself of a lesser estate or interest in land, the value of 
the land, and the consequent liability for rates, may be apportioned 
46 between the owners of the various interests in the land in accordance 
with the values of their respective interests. It is equally its intention 
that mortgages and encumbrances or charges not amounting to interests 
in land are to be disregarded, so as to leave an owner of land which is 
subject to such mortgages, encumbrances or charges solely liable for the 
50 rates assessable on the land, valued as an unencumbered freehold. We 
think that the tenancies concerned in this case fall within the class of 
encumbrances or charges which do not constitute interests in land and 
which must in consequence be disregarded. 

To sum up, we are of opinion that an objection by the owner of a 
56 property which is apparently held in fee simple and. which has been 
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correctly valutjd as such upon the revision of a district valuation roll 
can suc(!eed only if the objector can show that he has divested himself 
of an interest iii the land, the value of which can be separately assessed. 
In the present case, the appellant conceded that the tenancies on which 
she based her objection w^ere not interests in land, and made no attempt 
to show that they had an assessable value. 

The api>eal, therefore, fails and is disallowed. 

Ap 2 )eal dismissed. 

Solicitors for the appellant : Newbery and Mead (Auckland). 

Solicitor for the respondent : Grown Solicitor (Aucldand). 


BAEBER i;. MANAWATU-OEOUA RIVER BOARD. 

Land Valuation Couet. Palmerston North. 1953. September 3 ; 
November 3. Aechee, J. 

Puhlio Works — Oompmsation — Assessment of Compensation — Loss of Land as Result 
of River Diversion Operations — Injurious Affection to Other Land by Erosion — 
Compensation for Delay in Payment for Land lost — Award of Interest until Pay- 
ni£nt of Compensation awarded — Deduction of Value of Accretion to Claimant's 
LandA-Puhlic Works Act, 1908, s. 42 — Land Valuation Court Act, 1948, s, 28. 

Following the judgment of the Court of Appeal, reported ([1953] N.Z.L.R. 
1010), the claim for compensation came before the Land Sales Court for the 
purpose of assessing the compensation to which the claimant was entitled, on 
appeal by both parties from the decision of the Land Valuation Committee, 
which had awarded a net sum of £1,234. 

It was agreed that, as a result of the operations of the River Board, the 
course of the Manawatu River adjacent to the claimant’s land was so changed 
as to cause the loss by erosion of 8 acres of land, and to require the original 
stopbank to be set back five tunes and finally to be so placed that 6 acres of his 
land was now outside the stopbank, apart from the 8 acres lost (m respect of 
which the compensation to be awarded had been agreed on). The 6 acres out- 
side the stopbank were held by the Committee to have depreciated in value, 
oir account of risk of flooding and loss of topsoil, from £70 to £35 per acre. 

An area of some 12 acres of land situated in what was known as Barber’s 
Bend, and originally part of the bed of the Manawatu River, in recent years, 
due to the straightening of the river, had been forming an accretion to the 
claimant’s land. The evidence showed that this area had already some 
gazing value and that there was good reason to suppose that in due course 
it would be of considerable value to the claimant, who shoxild ultimately be 
able to obtain title thereto. The Land Sales Committee on this account de- 
ducted £300 from the compensation awarded, being an allowance of £26 per 
acre for the 12 acres in question. The Committee refused to make an allow- 
ance for possible further losses of land from the action of the river, though the 
claim included ah item of £700 on this aceoimt. 

On the re-assessment of the compensation to which the claimant was 
entitled, 

Held, 1, That, a® the claimant was paid at the rate of £70 per acre for all 
the land actually lost, he was entitled to depreciation only in respect of the 
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difference between the 6 acres now outside the stopbank and the 4 acres which 
was outside the stopbank when the work in the Cuts commenced, or for 2 acres 
at £35 per acre. 

2^ That the Committee’s allowance on account of the 12 acres accretion 
of £26 per acre was too high, and the allowance should be reduced to £20 per 
acre, and the deduction on this acoormt to £240. ^ 

3. That, Avhere the amount to be paid for the loss of the land itself has 
been determined, as had been done here by agreement, nothing more may be 
claimed in respect of the land (as for loss of farm revenue or profits) save that 
an additional sum may be allowed to the claimant for having to wait for his 
money from the time the land was lost until the date of payment, and the most 
convenient method of assessment of this further sum was by way of interest 
or by analogy to interest ; and that a rotmd sum of £150 should be awarded 
on this account. 

E. V. Irving Oil Go. ([1946] 4 D.L.R. 625; [1945] Ex. C.II. 228) 
followed. 

4. That the claimant was entitled to be compensated for the fact that 
his loss of land was spread over a period of six years before the date of his claim, 
and, in consequence, he had had to wait a considerable time for his money ; 
and interest at the rate of 4'^ per cent, per aimum on amovmt awarded from the 
date on which the claim was lodged to the date of payment should be directed. 

Marshall v. Minister of Works ([1950] N.Z.L.R. 339 ; [1950] G.L.R. 
20) and Marshall v. Commissioner of Taxes ([1953] N.Z.L.R. 335) 
referred to. 

5. That a small allowance should be made on account of the possibility of 
further erosion. 

6. That the claimant be awarded, in all, the sum of £990, with interest 
thereon from the date on which the claim was lodged, August 15, 1950, to date 
of payment ; and an allowance towards his costs and witnesses’ expenses, 

CLAIM FOR COBIPENSATION under the PubHc Works Act, 1908, 
first heard in the Land Valuation Court on a cross-appeal by both parties 
against a decision of the Palmerston North Land Valuation Committee 
was the subject of a judgment of that Court dehvered on May 16, 1952 : 

6 reported ([1952] N.Z.L.R. 452 ; [1952] Gr.L.R. 335). The appeal by 
the respondent was thereby allowed and the Committee’s award of 
compensation vacated on the ground that the appeal was out of time. 

Following an application by the claimant for writs of certiorari and 
mandamus in the Supreme Com-t and a subsequent appeal by the River 
10 Board to the Court of Appeal, the legal issue on which the respondent 
had succeeded before this Court was ultimately decided in favour of the 
appellant in the Court of Appeal: Manawatu-Oroua Biver Board v. Barber, 
Ante, p. 232. The claim now came before the Land Valuation Court 
again for the purpose of assessing the compensation to which the 
15 claimant was entitled. 

0. 1. McGregor, for the claimant. 

Yortt, for the respondent. 

Cur. adv. vult. 

The judgment of the Court was delivered by 
Archer, J. The original claim, which was dated August 15, 1950, 
comprised eleven items amounting in all to £5,730, but at the hearing 
before the Committee the claim was reduced to £4,213, assessed as under : 

£ 

Loss of land . . .. .. .. .. .. 1,190 

Loss of revenue . . 1,274 

Remo vmg cowshed .. .. . . .. 600 

Removing calfhouse .. .. .. .. .. 20 
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Loss of use of artesian well 
lilemoviiig milking machinery 
Concrete floor for pigstye 
Dismantling and removing piggery 
Loss of use of metal road 
Fencing new cowshed 
Dangcjr of further erosion 


The Land Valuation Committee awarded a net sum of £1,234, made 
up as follows : ^ 

Loss of 8 acres of land at £70 per acre . . . ■ 560 

Depreciation in value of 6 acres outside stopbank at 

£35 per acre • • • • • • 210 

Concrete floor for pigstye 50 

Dismantling and re-erecting pigstye . . . . • . 100 

Loss of farm revenue • • • • 824 


Less : £ 

Value of 3 acres, which woidd have been lost in 
any case, at £70 per acre . . . • . . 210 

Value of 12 acres of accretion, at £25 per acre 300 


From this decision both parties have appealed, but certain amounts 30 
awarded by the Committee are now accepted by the parties and, accord- 
ingly, call for no further consideration. These are the following ; 

£ 



8 acres of land lost, at £70 per acre 

560 


Concrete floor for pigstye 

50 


Removal and re-erection of pigstye 

100 



£710 


The appeal by the River Board is hmited to the two remaining items 40 
in the award, while the claimant takes issue with the award in respect of 
all the items in the claim, with the exception of the three items agreed on 
as above stated. 

We propose to consider the matters in issue under the following 
headings : — 45 

1. Depreciation of land now outside the stopbank. 

2. Loss of revenue. 

3. Loss attributable to the removal of the cowshed, calf shed, milViTig 

machinery and fencing, and the consequential loss of use of 
the roadway. 50 

4. Value of accretion land, 

5. Probable loss of land in any case, and possibility of fmfher 

erosion. 

We first think it desirable to point out, however, that, as we under- 
stand it, the effect of the judgment of the Court of Appeal is to entitle 55 
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tlie claimant to compensation in respect of loss of land and damage 
suffered in consequence of tlie works undertaken by the River Board 
for the straightening of the Manawatu River by the two cuts at Coley’s 
Bend and Barber’s Bend. We do not conceive that the claimant is 
5 entitled to compensation for loss or damage resulting from work pre- 

t viously undertaken by the River Board, and, in particular, for damage 
resulting from the erection of the original stopbanlrs on his property 
We are of opinion that in the assessment of compensation we must treat 
the commencement of work on the Nos. 1 and 2 Cuts as the commeneino- 
10 point for om* inquiry. 

1. Depreciation of land now outside the stophanh. It is agreed that 
as a result of the operations of the River Board, the course of the Mana- 
watu River adjacent to the claimant’s land was so changed as to cause 
the loss by erosion of eight acres of land, and to require the original stop- 
15 bank to be set back five times and finally to be so placed that six acres 
of the claimant’s land is now outside the stopbanlc, apart from the eic^ht 
acres lost. The compensation to be awarded for the eight acres lost 

has been agreed on. The six acres outside the stopbank were held 

f by the Committee to have been depreciated in value, on account of risk 

20 of flooding and loss of topsoil, from £70 to £35 per acre. We think 

that the allowance of £35 per acre for depreciation is reasonable, but 
the Board contends that depreciation should be allowed in respect of 
two acres only, as four acres of land was already outside the stopbank 
when the work on the Cuts was commenced. 

25 The evidence confirms that the original stopbank cut off four acres 
of the claimant’s land, and the claimant is not now entitled to com-" 
pensation in respect of that area. It appears that this four acres was 
part of the eight acres lost by erosion, but, be that as it may, we think 
there is substance in the Board’s contention that, if the plaintiff is paid 
30 at the rate of £70 per acre for all the land actually lost, he is entitled to 
depreciation only in respect of the difference between the six acres now 
outside the stopbank and the four acres which was outside the stopbank 
when the work on the Cuts commenced. 

The award of £210 for depreciation to land will accordingly be re- 
35 duced to £70, being in respect of two acres, at £35 per acre. 

2. Loss of revenue. The claimant bases his claim for loss of revenue 
on the fact that the loss of his land was spread over a period of some 
six years before the date of his claim was made. He claims £1,274 

for loss of revenue from the land during this period. In computing this 

40 alleged loss of revenue, the claimant’s valuer assumed that erosion had 
proceeded steadily during this six years and assessed as loss of revenue 
the value of the butterfat which the land should have produced in that 
time if it had not been lost. In his computation, the valuer made no de- 
duction for the cost of production, so that, in effect, the claimant asks 
45 for an amount equal to the gross revenue which could have been earned 
_ from the land up to the date of his claim, in addition to the value of the 

^ land itself. 

In explanation of his disregard of the cost of production, the valuer ■ | 

contended that the claimant’s farming costs would be substantially 
50 the same notwithstanding his loss of eight acres of land, and that, accord- 
ingly, no deduction should be made from his estimated gross revenue. 

We camiot believe that this is factually correct, particularly as the land 
was being farmed on a share basis, and the share-milker would have 
been entitled to his appropriate share of the gross revenue. 



In his argument before us, the claimant’s counsel produced no 
authority for the proposition that loss of revenue may be claimed in 5 
addition to the value of the land lost, and we have been unable to find any 
such authority. Counsel founded his claim on the generality of the 
statutory provision for paj^ent of ‘‘ full ” compensation, and upon 
the dictum of Nortlicrofi, 3., in Alarshall v. Commissioner of Taxes ([1953] 
N.Z.L.R. 335) where he said ; “ I think O'Brien, v. Chapman ( (1910) 10 
“ 29 N.Z.L.R. 1053) justifies the view that inasmuch as loss of revenue 
“ is a class of damage suffered by an exercise of the powers given by the 
“Public Works Act, 1928, it may be awarded to a Claimant and, in 
“ appropriate cases, it would be reasonable to calculate it as interest ” 
{ibid., 359). 

The reference to O'Brien v. Chapman relates to the proposition stated 
in that case that compensation is claimable under the Public Works Act 
for three things ; 

1. For land taken. 

2. For land injuriously affected. 20 

3. For damage suffered in the exercise of powers granted by the Act. 

It was in relation to a claim under the third of these headings that 

Northcroft, J., held that allowance could ^woperly be made for what he 
described as “ loss of revenue from the lapse of time between the taking 
“ and the payment of the value of the land ” {ibid., 359). 25 

But, while it is true that the learned Judge thus gave his approval in 
terms to an award for loss of revenue, it is clear from the context that 
the revenue which was under consideration in Marshall’s case ([1953] 
N.Z.L.Pii. 335) was that which the claimant might have expected to 
earn on his money had he been paid promptly for the loss of his land. 30 
This was explicitly stated in the judgment of Finlay, J., where he held 
that an amount described in the award as “ interest ” was given to com- 
pensate the claimant for the loss of the income he might have received 
if he “ had been paid as, ideally, he ought to have been paid, the value 
“ of his land at the moment it was taken out of his possession ” {ibid., 35 
362). Marshall’s case is, therefore, authority for the award of a sum of 
money to compensate a claimant for having to stand out of his com- 
pensation moneys pending the settlement of his claim. The sum 
awarded under this heading in Marshall's case was calculated as interest 
and described in the award as “ interest on the compensation moneys.” 40 
There is no suggestion in any of the judgments in that case that this sum 
was awarded, or might have been awarded, as the income which could 
have been earned by the land itself if it had not been taken. 

Where the amount to be paid for the loss of the land itself has been 
determined, as has in this case been done by agreement, we are of opinion 45 
that nothing more may be claimed in respect of the land, save that an 
additional sum may be allowed to the claimant for having to wait for his 
money from the time the land was lost until the date of payment. The 
most convenient method of assessment of this further sum is as interest 
or by analogj’- to interest. The view that a direct claim for loss of 50 
revenue or profits as such cannot be sustained appears to be in accord- 
ance with the Canadian decision, R. v. Irving Oil Co. ([1946] 4 D.L.R. 625 ; 
[1945] Ex.C/K. 228), where it was held that, while an owner of expro- 
priated property was entitled to compensation for the full value of his 
property, as measured by the fair market value at the date of expropria- 65 
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Idle Board contends that there is no justification for any allowance 
at all on account of loss of revenue in the circumstances of the present 
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tion, and while the profits of a business might be taken into account in 
assessing the market value of the property, the owner was not entitled 
to claim an additional sum for loss of profits. 

We hold, therefore, that the claim for loss of farm revenue is ill-founded 
5 and must be disallowed, but that the claimant is entitled to be compen- 
sated for the fact that his loss of land "vvas spread over a period of six 
years before the date of his claim, and he has, in consequence, had to 
wait a considerable time for his money. It is impossible to assess pre- 
cisely the interest or income which the compensation moneys might 
10 have earned during this period, but we propose to award a round sum of 
£150, which we consider to be equal to a generous allowance for interest, 
on this account. 

3. Loss attributahle to the removal of the cowshed, calf shed, milking 
machinery and fencing , and the consequential loss of the road to the cowshed. 

15 These claims are all founded on the building of a new co%vshed by the 
claimant for the reason, as he claims, that encroachment by the river 
had endangered his existing shed. The Board contended, and the Com- 
mittee found, that the removal of the shed has been undertaken primarily 
for the claimant’s own convenience, and the Committee allowed nothing 
20 under these headings. 

We are satisfied that the new^ cowshed is very much superior to the 
old one, and that motives other than necessity contributed to the 
claimant’s decision to move the shed. At the same time, it is clear 
that the encroachment of the river had been such as to justify concern 
26 as to the safety of the shed, and we have no doubt this was a factor 
which properly weighed with the claimant. 

We are accordingly of opinion that something should have been 
allowed towards the costs of removing the cowshed, and incidental thereto. 
We propose to award a round sum of £300 on account of all the items 
30 under this heading. 

4. Value of accretion land. This item relates to an area of some twelve 
acres of land situated in what was known as Barber’s Bend, and originally 
part of the bed of the Manawatu River, but which in recent years, and 
due to the straightening of the river, has been forming an accretion to the 

30 claimant’s land. The evidence shows that this area has already some 
grazing value and that there is good reason to suppose that in due course 
it will be of considerable value to the claimant, who should ultimately 
be able to obtain title thereto. The Committee on this account de- 
ducted £300 from the compensation awarded, being an allowance of £26 
40 per acre for the twelve acres in question. There was some difference 
of opinion at the hearing as to the value of this area and considerable 
argument as to whether it should be made the subject of a deduction 
for betterment. We are of opinion that this land will ultimately become 
the property of the claimant or his successors and that it is of substantial 
45 value to bim at the present time. It is to be remembered, however, 
that it will be some years before this land reaehes its ultimate full value 
and that the claimant may be faced with considerable expense in obtain- 
ing a title thereto. 

Bor these reasons, we feel that the Committee’s allowance on account 
50 of the accretion of £25 per acre is a Httle high, and we propose to reduce 
the allowance to £20 per acre, and the deduction on this account to £240. 

5. Probable loss of land in any case, and possibility of further erosion. 
Under this heading, we propose to discuss two separate issues. The first 
relates to three acres of the claimant’s land, which it is said would have 
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been lost in any case had the work leading to the present claim not been 
undertaken. The Committee accepted the opinion of the Board’s 
Engineer that this area would have been lost, and deducted its value 
at £70 per acre from the compensation awarded. The Committee 
refused, on the other hand, to make an allowance for possible further 5 
losses of land from the action of the river, though the claim included an 
item of £700 on this account. 

The evidence suggests that the efforts of the Board to stabilize the 
Manawatu Paver in the vicinity of the claimant’s property have been 
reasonably successful and that there is no reason to fear further serious 10 
damage to the claimant’s land. It is nevertheless clear that there is no 
certainty that further land may not be lost, while this is the claimant’s final 
claim for compensation. We think, therefore, that there is justification for 
the view that some small allowance should be made on account of the 
possibility of further erosion. The extent of this danger is a matter 16 
of opinion, as is also the question whether, and when, the three acres 
above mentioned would in any case have been lost. We thinlc it is 
reasonable to offset these items against one another, and accordingly 
make no deduction on account of the three acres which may have been 
lost in any case, in consideration of the fact that some risk still remains 20 
of further loss or damage. 

To sum up, the amounts which we propose to award, including those 
amounts already agreed on, are as follows : — 

£ 

1 . Loss of eight acres of land at £70 per acre . . . . 560 25 

2. Injurious affection to two acres at £35 per acre . , 70 

3. Loss occasioned by removal of cowshed and inci- 

dental matters . . . . . . . . . . 300 

4. Loss occasioned by removal and re-erection of pig- 

styes . . . . . , 150 30 

5. Compensation for delay in payment for land lost . . 150 


Present value of accretion land — twelve acres at 
£20 per acre 


Compensation as above is assessed as at August 15, 1950, the date 40 
the claim was lodged. 

We are of opinion that, in addition to this sum, the claimant should 
receive interest from August 15, 1950, to date of payment. Interest 
until date of payment was allowed in Marshall v. Minister of Works 
([I960] N.Z.L.B. 339 ; [1950] G.L.R. 20), and although the Court of Appeal 46 
in Marshall v. Commissioner of Taxes {[1953] N.Z.L.R. 336) was divided 
as to the propriety of an award of interest as such, it was apparently 
agreed that an amount calculated in the form of interest could properly 
be allowed as part of the compensation awarded. Interest has been 
awarded in a number of cases in the past, and we are of opinion that 50 
it is more convenient and just to dkect the payment of interest until 
the date of payment than to attempt to achieve the same result by the 
addition of a lump sum to the compensation awarded. 

A final question is as to whether the claimant should receive costs. 

The Committee allowed no costs, holding that the claimant had dis- 55 
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entitled himself to costs by the unreasonable amount of his claim. The 
Court is of opinion that in so far as the issues related to the quantum of 
compensation no costs should be allowed. The claim for £5,730 was, 
in our view, excessive and unreasonable, having regard to the agreed 
5 value of the land lost (£560) and to the total amount ultimately awarded 
(£990). It will be seen, moreover, that the River Board’s appeal as to 
the quantum of compensation has been successful in part. It is, never- 
theless, true, as contended by counsel for the claimant, that the sub- 
stantial issue before the Committee and before the Court at its first 
10 hearing of the case was as to legal defences raised by the Board on which 
the claimant has ultimately proved successful. The hearing before the 
Committee and the original hearing before this Court were lengthy 
hearings and were concerned in the main with the difficult question 
whether the claim was in time. Having ultimately succeeded on this 
15 major issue, we are of opinion that the claimant is entitled to an allow- 
ance towards his costs in respect of these hearings. 

The decision of the Court is accordingly : 

(1) That the claimant be awarded the sum of Nine Hundred and 
Ninety Pounds (£990) as compensation. 

20 (2) That he be awarded interest on this amount at 4|- per cent, from 

August 15, 1950, to date of payment. 

(3) That the claimant be allowed the sum of One Hundred Guineas 
(£105) towards his costs, together with the sum of Pifty 
Pounds (£50) towards his witnesses’ expenses. 

Solicitors for the claimant : McGregor and McBride (Palmerston 
North). 

Solicitors for the respondent : Oram and Yortt (Palmerston North). 
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LOWER HUTT CITY CORPORATION v. DYKE. 

Land Valuation Court. Wellington, 1953. November 4, 6, 6, 

30. ikRCIIBR, J. 

Land V aluatixm- -Land Suitable for Industrial Purposes— Land taken compulsorily— 

Proper Method of Valuatim— Compensation for Disturbance or Reinstatement 
allowable— Allowance for Value of Buildings and Improvements to be removed 
from Subdivision of Land for Industrial Purposes — Topsoil — Demand therefor a 
Factor for Consideration — Amount allowable for Value of Topsoil in addition to 
Amount allowed for Land— Land Valuation Act, 1948, s. 28— Finance Act {No. 3), 

1944, s. 29. 

The soixiidest method of valuing an area of land, which appears to be 
capable of realization to the best advantage by subdivision and sale in separate 
sections, is that which arrives at the present value of the land by assessing 
the value of the sections in a hypothetical subdivision and deducting from 
the gross total the estimated cost of roading and subdivision, including an 
allowauce for risk and for profit. When this method is applied to the valua- 
tion of land taken compulsorily, the allowance for profit should be strictly 
limited. 

Section 29 of the Finance Act (No. 3), 1944, is not intended to debar a 
claim for compensation, in appropriate circumstances, for disturbance or re- 
instatement ; but a person dispossessed of land by compulsorily taking is 
bound to minimize his loss by vu'tue of disturbance and his cost of reinstate- 
ment, so far as may be reasonable and possible in the circumstances. 

An area of about 6 acres of land in Lower Hutt City, without road access, 
was taken by the appellant Corporation under the Public Works Act, 1928, 
to provide the access road to a new river bridge. The land was available as j 

immediate subdivision for industrial use ; and the principal matters in issue 
concerned its value for that purpose. The land had been used by the re- 
spondent for many years for the training, stabling, and breeding of trotting 
horses ; an old house and stable were erected on it; and it was fenced. The 
respondent’s claim for compensation was heard by the Land Valuation Commit- 
tee, which awarded him the siun of £29,282 10s. On appeal from that deter- 
mination. 

Held, 1. That the Corporation was not entitled to take the respondent’s , 

land at a price which would enable it to make a substantial profit in its under- 
taking. 

2. That, in assessing the value of land, regarded as available for immediate 
subdivision for industrial purposes, the old house, stables, and fencing upon it 
would have to be removed and demolished; and £1,500 would be a proper 
amount to be allowed as a reasonable additional sum to be paid by a pur- 
chaser on account of the buildings and other improvements. 

3. That a proper assessment of the value of the land must be assumed to 
cover the land as it stands and to include the soil thereon ; but, in view of the 
demand for topsoil, which may be a factor making the land more attractive 
to certain purchasers, a further £1,500 should be added to the amount allowed 
for the land. 

4. That the sum to be awarded as compensation should be £23,400. 

APPEAL against an award of compensation made by the Wellington 

Land Valuation Committee in favour of the respondent John Vincent Dyke 

in respect of an area of some 6 acres of land taken by the appellant Cor- ^ 

poration under the Public Works Act, 1928, for the purpose of a roading ■ 

scheme and to provide the access road to a proposed new bridge over 5 

the Hutt River. The land was situated in Lower Hutt, between High 

Street and the river, and was back land without road access. Mr. Dyke, 

however, had access to this land through a section he owmed in High 

Street, which was not included in the land taken but through which 

he vould have been able, had he so desired, to construct an access road 10 
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into the area taken. By this means, it would have been possible for 
Mr. Dyke to sell his back land in one or more sites for industrial use, 
for which it was zoned and eminently suitable. The back land had been 
utilized by the respondent for many years for the training, stabling, and 
5 breeding of trotting horses, and contained a banked trotting track and 
and old house and stable. 

This area was taken by the appellant by Proclamation dated October 
29, 1951, and a claim for £46,450 compensation was lodged in due course. 
The Corporation did not admit the claim and the Court was advised 
10 that no offer was at any time made in settlement. The claim was 
heard by the Land Valuation Committee in August, 1953, when the 


following award was made : 

£ s. d. 

(1) Land taken (at £4,000 per acre) . . . . 23,307 10 0 

15 (2) House 1,000 0 0 

(3) Stables 1,000 0 0 

(4) Fencing 200 0 0 

(5) Soil 2,175 0 0 

(6) Reinstatement and temporary loss of 

20 earnings . . . . . . . . . . 1,500 0 0 

(7) Expenses of moving , . . . . . 100 0 0 


Total £29,282 10 0 


25 In addition, the respondent was allowed £155 costs. 

From this award, the Corporation brought this appeal. It was 
agreed at the hearing that the land was eminently suitable for industrial 
use, and the principal matters in issue concerned its value for that pur- 
pose. The sums awarded in respect of the house, stables, and fencing 
30 were not disputed as to amount, but it was submitted by the appellant 
that, if the land were devoted to industrial purposes, the buildings and 
fencing would have to be sacrificed and that compensation should be 
allowed only on a reduced or a demolition value. There was a contest 
as to the award of £2,175 for soil, on the basis that the respondent could 
35 have sold soil for removal from the land without reducing its sale value 
for industrial purposes. There was also a contest as to the allowance 
of £1,500 for “ reinstatement and temporary loss of earnings.” As to 
this item, the relevant claim was for £2,300 and was therein described as 
for “ goodwill of horse training business.” For the purposes of the 
40 appeal it was agreed that the item be regarded as a claim for “ dis- 
“ turbance and reinstatement.” No claim was pursued on account of 
loss of goodwill. 

Gillespie and Belling, for the appellant. 

Cleary and Beere, for the respondent. 

45 Cur. adv. mlt. 

The Judgment of the Coui't was delivered by 

AirCHEB, J. [After stating the facts, as above ;] The major portion 
of the evidence related to the value of the land itself. The assessment 
of its value presented considerable difficulty, because of the great de- 
50 mand for industrial sites in the Hutt Valley and the phenomenal in- 
crease in the prices paid for such sites following the removal of Land 
Sales control, and because of the characteristics of the land and its lack 
of road access. A number of experienced valuers gave evidence, and 
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gave to tile Court their reasons for ascribing to the land a value ranging 
from £5,000 per acre in the case of the highest valuer tor the respondent 
down to a little over half that amount in the case of the lowest valuer 
for the Corporation. A great number of sales were cited, and alleged 
to be comparable and relevant, and the Committee fixed the value of the 5 
land as £4,000 per acre and made its award accordingly. 

We have given careful consideration to the evidence of the respective 
valuers, but it is not our intention to traverse the evidence in detail 
or to comment on the individual sales in the Hutt Valley which w'ere 
referred to. As the opinion of a valuer is propeily dependent upon the 10 
according of projier weight to a great number of considerations, so the 
opinion of the Court as to the reliability of a valuer’s evidence ir de- 
pendent on a great many factors which it would be difficult to enumerate 
or define. Valuation is particularly difficult when, as in this case, the 
principal sales which were cited by way of comparison were of land 15 
situated some distance from the area in question, or of sections differing 
substantially in area, access, convenience in relation to transport and to 
labour, and in other respects. We feel it necessary to remark, however, 
that the principal valuer for the respondent placed too great reliance 
upon a comparison of the prices y)er acre paid for small areas of industrial 20 
%nd in widely differing situations and circumstances. We are of 
opinion thau the conversion to a per-acre rate of the prices paid for small 
sections affords no useful basis for assessing the value of areas several 
acres in extent, particularly when such areas are deficient in road access. 

Our experience as a Valuation Court leads us to suppose that the 25 
soundest method of valuing an area of land which appears to be capable 
of realization to the best advantage by subdivision and sale in separate 
sections is that which arrives at the present value of the land by assessing 
the value of the sections in a hypothetical subdivision and deducting 
from the gro.ss total the estimated cost of reading and subdivision, in- 
cluding an allowance for risk and for profit. When this method is 
applied to the valuation of land taken compulsorily, the allowance for 
profit should, of com’se, be strictly limited. The valuers called by the 
Corporation made a more convincing and logical assessment of the 
value of the land in question by reference to its subdivisional possibili- 
ties than did the valuers for the respondent, and to that extent we are 
disposed to give greater weight to their opinions. 

Although the Committee does not state precisely its grounds for 
valuing the land at £4,000 per acre, it would appear that it was con- 
siderably influenced by the view that the Corporation could make a 40 
substantial profit on its proposed subdivision, after payment of that 
amount. In this regard the following appears in the Chairman’s 
Report ; — 


30 


36 


At the hearing, however, a subdivision plan was produced by the Coimcil 
showing that it contemplated the sale of some 27 or 28 light industrial sites fronting 45 
the new road, -wliich is to occupy only If acres out of the total of nearly 6 acres. 


The Engineer’s evidence and the evidence of all the Valuers for^ both sides con- 
vmced the Court {sic) that the Council would stiU be some thousands of pounds in 
pocket after paying the figure awarded by the Coinmittee and all the cost of reading, 
which, in this case, is 10 chains at £600 per chain, or £6,000. 


50 


Being so convinced, it would seem to follow that the Committee’s 
award of £4,000 per acre, or £23,307 10s. was not only justified but con- 
servative,^ and tins Court would not countenance any reduction of the 
award if it were satisfied that the Committee was justified in finding 
that the Corporation could pay that sum and stiU make a substantial 55 
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profit on its undertaking. Unfortunately, however — and in fairness i 

to the Corporation we are bound to make this very clear, — ^there was I 

no evidence in the case as presented to us to justify such a conclusion. 1 

The evidence showed that the plan which provided for a subdivision of 'i 

5 some twenty-seven sites was that of a hypothetical subdivision, which ^ 

Mr. Dyke could have carried out had he so desired by using his adjoining :'| 

section in High Street as a means of access to his back land. This plan f 

had no relation to the Council’s actual proposals, which contemplated \ 

an entirely different subdivision with no access to High Street, but j 

10 providing access to the new Melling Bridge. No subdivisional plan was | 

produced in connection with the Corporation’s scheme and no valuer 
on either side attempted to value the sections which the Corporation ;i 

would have to sell. The only evidence on this point was given by the ij 

City Engineer who gave no precise figures, but said he hoped that, if the |1 

15 Council could acquire the land at a figure in the vicmity of that quoted ’ 

by its own valuers, it might “ break even ” or come out of the trans- 
action with a small profit. , fi 

There was, accordingly, no agreement by the valuers, nor was there, ■! 

indeed, any attempt by the respondent to prove that the Corporation i' 

20 could pay £4,000 per acre for the land and still make a substantial profit ,■ 

on the transaction. The evidence of Mr. Renner, who produced the plan fl 

referred to in the Committee’s Report, was that, upon the basis of his I 

hypothetical subdivision into twenty -seven sections, the present value of the ij 

land was £15,623, or less than £2,700 per acre. We have traversed this f 

25 aspect of the matter in some detail as we desire it to be quite clear that | 

we do not subscribe to the view that the Corporation is entitled to take 
the respondent’s land at a price which will enable it to make a sub- 
stantial profit upon its undertaking. 

In the absence of evidence as to what the Corporation may expect 
30 to realize from the resale of its surplus land, we think the evidence of 
Mr. Renner as to the subdivisional scheme which Mr. Dyke could have 
undertaken if the land had been left in his hands is the most convincing 
method of assessing its value, Mr. Renner’s calculations, as already 
stated, gave a value of £15,623 for the land as a block. It emerged from 
35 a consideration of his figures, however, that he had over-estimated 
certain items of outlay, and that his estimate of the selling value of 
sections might be a little low, having regard to the great demand for 
industrial sites in Lower Hutt and the scarcity of such sites. We are 
in duty bound, moreover, to give due weight to the opinions of the other 
40 valuers, who had in some cases placed much higher values upon the land, 
although, in our opinion, unable to justify such values in their entirety. 

Having regard to all relevant factors, we are of opinion that the valuation 
of £4,000 per acre accepted by the Committee was too high, and that 
the value of the land per acre should be reduced to £3,250. 

45 In so assessing the value of the land, we have regarded it as available 
for immediate subdivision for industrial purposes. It is obvious that 
the old house, stables, and fencing are of little value for such purposes, 
and would almost certainly have to be removed or demolished. We 
do not think a purchaser would pay the amount which we have allowed 
50 for the land and, at the same time, pay full value for the buildiags and 
fencing as fixed by the Committee at £2,200. We conceive, however, 
that a purchaser would pay a reasonable additional sum on account of 
buildiags and other improvements, and we think that £1,500 would be 
a proper amount to allow on this account. 

55 Next in dispute is the award of £2,175 for sod. In the claim, as 
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originallv presented, it was aUeged that 17,400 cubic yards of topsoil 
could be removed and sold at 10s. per yard, without diminishing the 
value of the land. At the hearing, there was considerable evidence as 
to the demand for topsoil, and as to a practice carried on by contractors 
of purchasing sections wth a view to selling the soil therefrom and tlmn 5 
disposing of the land at substantially the price originally paid for it. No 
case was instanced, however, of a vendor fii’st selling the topsoil and then 
being able to dispose of the denuded land at the same price as ii sold 
wdth the sod. Nor was any instance cited of so large a quantity of soil 
being removed in a short time from a single area, or proof given that any 10 
person would be prepared to buy and remove so great a quantity of soil 
Tivitliin a reasonable time. We are by no means satisfied^ that the 
respondent could have disposed of any great quantity of topsoil from his 
land, while, at the same time, disposing of the land itself for the amount 
which we are prepared to award. It is possible that some of those 15 
interested in the purchase of mdustrial sites might have regard to the 
availability of soil for sale, and might, on this account, pay something 
more for the land than they would otherwise offer. This is much in 
the realms of speculation, and we feel that in principle a proper assess- 
ment of the value of the land must be assumed to cover the land as it 20 
stands and to include the soil thereon. In view, however, of the de- 
mand for topsoil which may be a factor making the land more attractive 
to certain purchasers, we propose to add a further £1,500 to the amount 
allowed for the land. 

The remaining subject of serious contest was the award of £1,500 for 25 
reinstatement and loss of earnings. We are satisfied that the respondent 
has operated in a fahly substantial way and for a long period as a trainer 
and breeder of trotting horses on this land. He says that these opera- 
tions have been seriously disorganized as a result of the taldng of the 
land. He has now acquired premises at Levin to which he is moving 30 
his establishment, but he claims that his training and breeding activi- 
ties have been practically at a standstill for twelve months with conse- 
quent loss of earnings and heavy costs of removal. It was contended 
by the appellant that, since the amending provisions of s. 29 of the 
Finance Act (No. 3), 1944, it was no longer competent for us to award 35 
compensation for disturbance or reinstatement. These were recognized 
heads of compensation before the Amendment mentioned, and we do not 
think that the amendment was intended to debar a claim in appropriate 
circumstances upon these grounds. We are of opinion, however, that 
a person dispossessed of land by compulsory taking is in duty bound 40 
to minimize his loss by virtue of disturbance, and his cost of reinstate- 
ment, so far as may be reasonable and possible in the circumstances. 

We think it would have been possible for the respondent in the present 
case to arrange with the Corporation to retain possession and to carry on 
his trotting operations until he was in a position to transfer his establish- 45 
ment elsewhere. The respondent has, in fact, remained in occupation 
and control of the property until the present time, and we see no reason 
why he should not have carried on his business in the meantime. It is 
nevertheless true, however, that the respondent will be put to considerable 
expense by reason of the enforced removal of his establishment and the 50 
disturbance of his operations, and, while we must be fair to both parties, 
we should not be niggardly in the assessment of compensation to an 
owner who is dispossessed of his land. For these reasons and although 
the respondent’s evidence as to the losses in respect of which the Committee 
awarded him £1,600 was deficient in detail, we do not propose to reduce 55 


8 N.Z.L.G.R. 


LAND VALUATION COURT, 


289 



the amount awarded. We think, however, that the sum of £1,500 
allowed should be deemed to cover the claim for removal expenses. 

In the result, the appeal is allowed and the sum awarded reduced to 


the following : — 

5 £ 

1. For land taken — 

{a) 5 ac. 3 r. 12.3 p. at £3,250 per acre, say 18,950 

(6) Allowance for buildings and fencing .. 1,500 

(c) Allowance for topsoil . . . . , . 1,500 

10 2. For Disturbance and Reinstatement , . . . 1,500 


£23,450 

The Committee’s award to the respondent of costs amounting to £165 
16 in respect of the original proceedings will be reduced, having regard to 
the result of this appeal, to £100. No further costs wiU, be allowed to 
either party on the appeal. 

Appeal allowed. 

Solicitors for the appellant : Hogg, Gillespie, Carter, and Oahley 
(Lower Hutt). 

Solicitors for the respondent : Beere and Biddiford (Wellington). 


[in the supreme court.] 


arcus and others V. CASTLE AND OTHERS AND 
WELLINGTON HOSPITAL BOARD. 


Supreme Court. Wellington. 1953. August 27, 28 ; September 3. 
Oresson, J, ; Hay, J, 


Hospitals— Hospital Board— Bequisition for Special Meeting— Right to Requisition 
given by Statute and not by Standing Orders — Non-compliance with Standi^ 
Order as to stating Place of Meeting not invalidating Requisition calling Special 
Meeting — Board entitled to consider, for Third Time, Question whereon Board 
evenly divided twice previously — By-law providing Chairman's Decision on Point 
of Order Final — Such By-law operating to make Chairman's Order Final only 
on Conduct and Control of Debates— Chairman's Determination at Outset that 
Meeting not validly called not Poird of Order— Chairman, by taking Chair, 
recognizing Meeting validly called — Hospitals and Charitable Institutions Act, 
1926, s. 30. 


The right to requisition for a special meeting of a Ho^ital Board is con- 
ferred by s. 30 of the Hospitals and Charitable Institutions Act, 1926, and 
not by standing orders (made pursuant to s. 41 thereof), which do no more than 
provide the machinery, and which should not be interpreted as so mandatory 
in character as to limit the statutory right conferred by s. 30. 

Thomson v. Stevenson ([1916] N.Z.L.R. 963 ; [1916] G.L.R. 646) 

distinguished. 

Non-compliance with the requirement of a standing order as to stating 
the place of meeting does not invalidate a requisition caUing a special meeting 
of a hospital board. 

Howard v. Boddington ( (1877) 2 P.D. 203) appHed. 
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A standing order provided as follows 

“If a motion duly proposed and ]:)ut to tlie Board shall be rejected 
by the Board, no notice of any otlior motion which, in the opinion of the 
Chairman, is sul)stantial!y the same in purport and effecd, as the rejected 
motion, shall be again entered upon the Order Paper for the space of six 
calendar months, unless sucli notice shall be signed by at least five mem- 
bers of the Board.” 

It camiot be regarded as imia’oper, or as having any element of obstmc- 
tion, to invite t,ho Board a third time to consider a question upon which it had 
twice previously been evenly divided, and the question had been decided only 
on the casting vote of the chairman. 

Another Standing Order, No. 52, which provided as follows, 

“ Tho Chairman shall maintain order and any member refusing to 
obey tlie orders of the Chair shall be deemed guilty of contempt. The 
Chairman’s decision on any point of order sliall be final,” 
operated to make the Chairman’s decision final only in regard to the conduct 
and control of debate.s. It is not a point of order within tho meaning of that 
Standing Order to determine at the outset whether or not a meeting at which 
the members have as.sembled has been validly called. The Chairman, by taking 
the chair, recognizes that the meeting has been validly called, 
i?. V. FoUy ([1928J V.L.R. 1) referred to. 

This action aro.so out of sharp conflict of opinion between members of the 
Wellington Hospital Board resulting from the action of the Medical Superin- 
tendent- in-Chief (Dr. K. W. Durand) in tendering his resignation. Pie was 
appointed to tlio position in 1950 upon terms which provided, mier alia, that the 
appointment should be terminable by six months’ notice on either side. On 
January 19, 1953, he tendered his resignation to take effect in six months. 
At the regular Board meeting on January 29, 1953, after some discussion, and 
after an amendment that consideration of the matter be adjourned imtil the 
next meeting had been rejected, a resolution was passed that the resignation 
be accepted. This resolution was carried by nine votes to eight. One mem- 
ber of the Board was absent. At the next regular meeting of the Board, on 
February 26, 1953, a resolution was moved for the rescission of the resolution 
passed at the meeting of January 29 accepting the resignation. Upon this 
motion being put, there was an equal division of the Board members present, 
nine supporting the motion and nine opposing. The Chairman gave a casting 
vote against the motion. At the next regular meeting of the Board, on March 
26, 1953, a motion was again moved for the rescission of the motion which 
had been passed on January 29 accepting the resignation. Again there was 
an equal division of the Board, nine for and nine against the motion ; again 
it was lost on tho casting vote of the Chairman. 

On April 15, 1953, at 4 p.m. there was delivered to the Seci'etary a notice 
(signed by nine members of the Board) requisitioning a special meeting of the 
Board to be held on April 23, at 7.30 p.m. at which, inter alia, a resolution 
would be moved inviting Dr, Durand to withdraw his resignation. 

On the same day, after 5 p.m., the Secretary caused to be posted a notice 
to all members of the Board setting out the requisition, and stating below that 
the meeting would be held “ at the time and date stated above, in the Board 
Boom, Wellington Hospital”. Seventeen meinbers assembled for the meet- 
ing, one being absent from New Zealand. Tho Chairman in opening the meet- 
ing read a legal opinion which stated that the meeting was not in order in three 
respects : First, tho requisition calling the meeting did not indicate the place 
of meeting ; secondly, seveir clear days’ notice of intention to hold the meet- 
ing had not been given; thirdly, the motion was similar in all respects to 
motions already disposed of. 

The Secretary recorded : “ After concluding the reading of the opinion 
the Chairman ruled that, for the foregoing reasons, the meeting was out of 
order and declared tho meeting closed . . When this was submitted 
as proposed minutes of the meeting, the Chairman refused to have it con- 
firmed in that form, and moved a motion for amendment, which was canned 
on his casting vote, effecting an alteration so that the minutes would read : 
“ after concluding the reading of the opinion the Chairman stated ‘ I therefore 
rule the calling of the meeting irregular, the Notices of Motion substantially 
the same in pxirport and effect as the previously rejected motions and therefore 
out of order,’ ; and he declared the meeting closed at 7.38 p.m.” 
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Before the Chairman had left the chair, one member challenged the Chair- 
man’s ruling and moved that the Chairman leave the chair and that another 
named member take his place while the Chairman’s action was discussed. 
This motion was seconded ; but it was ignored by the Chairman, who vacated 
the chair and left the room accompanied by seven other members. Nine 
members remained (constituting a quomm of the Board). Tliey appointed 
a Chairman and passed unanimously a resolution to the effect that the Board 
rescind its decision to accept the resignation of Dr. Durand, and subsequently 
a further rmanimous resolution that Dr. Durand be asked to withdraw his 
resignation. 

Dr. Durand, who was present at this as at aU meetings of the Board, was 
then asked whether he would be prejiared to withdraw his resignation. He 
agreed to do so, and handed to the Chairman of the meeting in writing a with- 
drawal of his resignation as submitted on January 19. A further unanimous 
resolution was thereupon passed that the Board accept the withdrawal of the 
resignation. 

Iir an action by the plaintiffs, suing on behalf of nine members of the Board, 
against the Chairman (sued on behalf of himself and seven members of the 
Board) as first defendant, and against the Board itself as second defendant, 
for a declaration that the resolutions passed at the special meeting of the Board 
held on April 23 were valid ; and a declaration that by virtue thereof the 
resignation of Dr. Durand had been withdrawn and the withdrawal assented to, 
and that it was therefore no longer operative, consequential injimctions being 
sought against the defendants. 




ffeld, 1. That the Chairman recognized the meeting as valid by taking 
the chair, and then, in exei-cise of his authority as Chairman, he declared the 
meeting closed, on the basis that it had not been validly called ; and the stage 
was never reached at which he would have been invested, by virtue of Standing 
Order 52, with authority to control the business. 

2. That, as the Chairman’s action in peremptorily declaring the meeting 
at an end and leaving the room was not justified, it was competent for the meet- 
ing to go on with the business for which it had been convened and to appoint 
another Chairman for this pmpose. 

. National Dwellings Society v. Sykes ([1894] 3 Ch. 159). 

3. That all the resohxtions adopted by the meeting were within its compe- 
tence, and, as such, were binding on the Board. 

4. That it was competent for the Board during the pendency of the six 
months’ irotice of the resignation of the Superintendent-in-Chief to invite 
that officer to withdraw it ; and, upon his doing so, to resolve formally to accept 
the withdrawal ; and the resignation ceased to have any effect upon the 
passing of the resolutions at the special meeting of the Board on April 23, 1963. 

ACTION by tbe plaintiffs, suing on behalf of nine members of the 
Wellington Hospital Board, against the Chairman (sued on behalf of 
himself and seven other members of the Board) as first defendant, and 
against the Board itself as second defendant. One member of the 
5 Board being absent from New Zealand was not made a party to the 
proceedings. An Order was made on the application of the plaintiffs 
that the first-named defendant, Mervyn Athol Castle, represent the other 
persons on whose behalf he was sued and that he defend the action on 
their behalf. The plaintiffs sought a declaration that the resolutions 
10 passed at the special meeting of the Board held on April 23, were valid ; 
and a declaration that by virtue thereof the resignation of Dr. Durand 
had been withdrawn and the withdrawal assented to and that it was 
therefore no longer operative. Consequential injunctions were sought 
against the defendants, 

16 At the hearing it was intimated by counsel for the Board that he 
proposed to call no evidence nor to take part in the argument, but to 
submit to the judgment of the Court. 

This action arose out of a sharp conflict of opinion between members 
of the Wellington Hospital Board resulting from the action of the Medical 
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8uperintendent-m-Gbief— Dr. R. W. Durand— in tendering his resignation. 

He had been appointed to the position is 1950 upon terms which provided 
[inter alia) that the appointment should be terminable by six months’ 
notice on either side. On January 19, 1953, at a meeting of the House 
Committee, there was some criticism regarding some of the officers 5 
following which Dr. Durand left the meeting and returned a few minutes 
later when he handed to the Acting-Secretary a letter which read : 

I liereby tender my resignation. 

From reoent deliberations it is obvious that the Board does not need a Super- 
intendent-in-Chiof, except to criticise. As you are aware, I have to give six months’ 10 

notice of my resignation and I shall therefore request that the resignation take 
effect from six months’ today. 

The letter was placed before the meeting which resolved that it be 
“ received and referred to the Board. ” At the regular Board Meeting 
on January 29, 1953, after some discussion, and after an amendment that 15 
consideration of the matter be adjourned until the next meeting had been 
rejected, a resolution was passed that the resignation be accepted. 
This resolution was carried by nine votes to eight. One member of the 
Board was absent. At the next regular meeting of the Board, on Febru- 
ary 26, 1953, a resolution was moved for the rescission of the resolution 20 
passed at the meeting of January 29, accepting the resignation. Upon 
this motion being put, there was an equal division of the Board members 
present, nine supporting the motion and niue opposing. The Chairman 
gave a casting vote against the motion. At the next regular meeting 
of the Board, on March 26, 1953, a motion was agam moved for the 25 
rescission of the motion which had been passed on January 29 accepting 
the resignation. Again there was an equal division of the Board, nine 
for and nine against the motion ; again it was lost on the casting vote of 
the Chairman. 

On April 15, 1953, at 4 p.m., there was delivered to the Secretary a 30 
notice (signed by nine members of the Board) which read : 

Notice is hereby given that a special meeting is requisitioned to be held on 
Thursday, April 23rd, at 7.30 p.m. whereat the following resolutions will be moved — 

[a) That in view of the Board’s recent hidings that there was no substance in 

the allegations of intimidation and its congratulations on the conduct 35 
of the Silverstream Hospital, that the Board rescind its decision to 
accept the resignation of Dr. B. W. Durand. 

(b) That Dr. Durand be invited to withdraw his resignation. 

Note : — It is proposed that the above motions be discussed with the Board 
in Committee. 

In accordance with this notice, the Secretary caused to be posted 
shortly after five o’clock that evening a notice to all members of the 
Board in the following terms : 

Please note that I have received the following 

‘■Notici is ho’oby given that a special meeting is requisitioned to beheld 45 
on Thursday, April 23rd, at 7.30 p.m. whereat the following resolutions will be 
moved — 

[a) That in view of the Board’s recent findings that there was no substance 

in the allegations of intimidation and its congratulations on the conduct 
of the Silverstream Hospital, that the Board rescind its decision to ka 
accept the resignation of Dr. B. W. Durand. 

[b) That Dr. Durand be invited to withdraw his resignation. 

Note : — It is proposed that the above motions be discussed with the Board 
in committee, 

(Signed) W. J. Arcus, 


B. A. Logie, 


55 
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Robt. J. Archibald, E. E. Fraser, 

A. H. Carman, M. Dowse, 

John Purvis, J. Fleming.” 

Jas. Gumming. 

5 In accordance with Standing Order No. 11, this meeting will be held at the time 
and date stated above, in the Board Room, Wellington Hospital. 

Seventeen members assembled for the meeting, one being absent from New 
Zealand. The Chairman, in opening the meeting, read a legal opinion 
which stated that the meeting was not in order in three respects — first, 
10 the requisition calling the meeting did not indicate the place of meeting ; 
secondly, seven clear days’ notice of intention to hold the meeting had 
not been given ; thirdly, the motion was similar in all respects to motions 
already disposed of. 

There is some difference of opinion as to what happened then. Mr. 
15 Cook, the Secretary of the Board, who was called as a witness, had re- 
corded : 

After concluding the reading of the opinion the Cliairman ruled that, for the 
foregoing reasons, the meeting was out of order and declared the meeting closed. 

But, when this was submitted as proposed minutes of the meeting, the 
20 Chairman refused to have it confirmed in that form and moved a motion 
for amendment which was carried on his casting vote effecting an alteration 
so that the Minutes would read : 

After concluding the reading of the opinion the Chairman stated — “ I therefore 
rule the calling of the meeting irregular, the Notices of Motion substantially the 
26 same in pm'port and effect as the previously rejected motions and therefore out 
of order ” and declared the meeting closed at 7.38 p.m. 

Before the Chairman had left the chair, one member challenged the 
Chairman’s ruling and moved that the Chairman leave the chair and that 
another named member take his place while the Chairman’s action was 
30 discussed. This motion was seconded but was ignored by the Chairman 
who vacated the chair and left the room accompanied by seven other 
members. Nine members remained (constituting a quorum of the Board) ; 
they appointed a Chairman and passed unanimously a resolution : 

(o) That in view of the Board’s recent findings that there was no substance in 
35 the allegations of intimidation and its congratulations on the conduct of the Silver- 
stream Hospital, that the Board rescind its decision to accept the resignation of 
Dr. R. W. Durand. 

And subsequently a further resolution : 

(6) That Dr. Durand be invited to withdraw his resignation. 

40 Dr, Durand, who was present at this as at all meetings of the Board, was 
then asked whether he would be prepared to withdraw his resignation. 
He agreed to do so, and handed to the Chairman of the meeting in writing 
a withdrawal of his resignation as submitted on January 19. A further 
unanimous resolution was thereupon passed that the Board accept the 
46 withdrawal of the resignation. 

Wild, for the plaintiffs. 

Skorland, for the first defendant, 
for the second defendant. 

Cur. adv. vult. 

The judgment of the Court was delivered by 
50 Gresson, J. The main question to be determined is whether the 
meeting of April 23 — ^which the Chairman declared to be irregular — ^was 
invalid. It is contended on behalf of the first defendant that it had not 
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beeu legally convened. The first ground urged is that, inasmuch as the 
recjuisition did not specify the place of the meetmg, it was not in com- 
pliance with the Board’s Standing Orders and that the defect vitiated 
the meeting which was called in pursuance thereof. The calling of such 
a special meeting is provided for by Standing Order 11 which is as follows : 5 

{a) 1’ho Board may at any time hold a fecial meeting, to be called either iipon 
a resolution of the Board or upon a requisition in writing delivered to the Secretary 
and signed by the Chairman or by any five members, specifying the time and place 
at which such meeting is to bo held and the business to be brought before the same. 

(6) Notice in writing of the time and place of such meeting and of such business 10 
shall bo posted by the Secretary to every member of the Board at least three clear 
day.s before the day appointed for such meeting. No business shall be transacted 
excej)t that specified in the notice calling the meeting except with the unanimous 
consent of such meeting. 

With those provisions should be read those of Standing Order 30 — namely, 15 

Any resolution of a meeting of the Board may be revoked or altered : — 

{a) At the same meetmg by the imanimous vote of the members present when 


(fi) At a subsequent meeting by the vote of the majority of the members present 

at such subsequent meeting ; provided that notice of such subsequent 20 
meeting and of the proposal to I’evoke or alter such resolution shall be 
posted to each member at least seven clear days before such subsequent 
meeting. 

The requisition did not specify the place at which the meeting should be 
held but, in our opinion, this omission was not fatal to the validity of the 25 
notice. Counsel for the first defendant relies upon the decision of 
Sim, J., in Thomson v. Stevenson ([1916] N.Z.L.R. 963 ; [1916] G.L.R. 
645). This was an appeal from the decision of a Stipendiary Magistrate 
upon an information alleging intent to avoid paying toll. The Municipal 
Council had purported to establish a toll gate at a bridge over a stream. 30 
It had taken all the steps for making the special order prescribed by s. 65 
of the Municipal Corporations Act, 1908, except that the resolution 
under which the special meeting was convened did not specify the place 
at which the meeting was to be held. The learned Judge held that the 
concluding words of subs. (1) of s. 64 of that Act — “ time and place at 35 
“ which such meeting is to be held ” applied both to the resolution and 
to the requisition mentioned in the subsection ; and that a resolution to 
comply with such subsection must specify the time and place at which 
the meeting was to be held and, therefore, the special order subsequently 
made was invalid ; that compliance with the terms of both subsections 40 
was a condition precedent to the existence of a right to demand tolls . 

This was, therefore, a case , where the validity of a Special Order 
depended upon the efficacy of the resolution which preceded it. The 
statute was interpreted as requiring strict compliance with its terms 
which included the naming of the place of meetmg equally in a resolution 45 
to call a special meeting as in a requisition for such a special meeting. 

The language of the section was imperative in expression and was held to 
be so in intention also. It was an application of the rule that, where the 
Legislature definitely commands certain things to be done in language 
which^ is imperative — ^that is, mandatory — and where, as well, it gives 60 
directions as to the form in which what it has authorized to be done shall 
be done, that properly can be held to be mandatory. But, in our 
opinion, that principle has no application here. The case with which 
we are concerned is one where the right to requisition for a special meeting 
is conferred by the statute and not by the Standing Orders which do no 55 
more than provide the machinery. 
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Section 30 of the Hospitals and Charitable Institutions Act, 1926, 
provides in regard to ordinary and special meetings of the Board — 

(1) Meetings of the Board shall be held at such times and places as the Board 
from time to time appoints. 

5 (2) The Chairman of the Board, or any five members thereof, may at any time 

call a special meeting of the Board. 

(3) It shall be the duty of the Secretary or Chairman of the Board to call a 
special meeting of the Board at any time when requested so to do by a requisition in 
■writing under the hands of any five members of the Board. 

10 In our opinion, Standing Orders (made pursuant to s. 41 of that Act 
which provides that the proceedings of the Board and of its Committees 
“ shall be governed by such regulations not inconsistent with this Act 
“ as are made by the Board from time to time ”) should not be inter- 
preted as so mandatory in character as to limit the statutory right con- 
15 ferred by s. 30. Even where imperative language is used in a statute, 
there are cases where the Court, looking at the whole purpose of the Act 
and at other sections which throw light on the intention of the Legislature 
and the inconvenience which might result from interpreting them as 
mandatory, has held that what is imperative in terms is not imperative 
20 in intention. What, therefore, has to be considered in this case is 
whether a strict compliance with the Standing Order is obligatory. The 
Standing Orders carry the matter further than the statute. The right 
and the procedure are governed by a combination of statute and Standing 
Order. It is this combination of enactments that has to be considered. 
26 Applying to that combination the criterion formulated by Lord Penzance 
in Howard v. Bodington ( (1877) 2 P.B. 203, 211) of looking to the subject- 
matter, considering the importance of the provision and the relation of 
that provision to the general object intended to be secured by the Act, 
and reviewing the case m that aspect to arrive at a decision whether the 
30 enactment is what is called imperative or only directory, we do not think 
the requirement as to stating in the requisition the place of meeting (as 
included in Standing Order 11) to be such that a neglect to do so in- 
validates the requisition. It is difficult to see what good purpose the 
requirement as to place has. It can hardly be that the requisitionists 
35 are free to name any place, e.g., Palmerston North, as the place where the 
meeting is to be held. We are accordmgly of opinion that non-compliance 
with this particular requirement in Standing Order 1 1 did not invalidate 
the requisition. 

No objection is taken to the form of notice sent out by the Secretary 
40 of the Board, and before this Court it was admitted that the posting of 
the notices later upon the day upon which the requisition was received 
complied with the Standing Orders as to the length of time for the notice 
to be given. It is, however, submitted that it was not competent for 
the Board to entertain a third successive motion to rescind the motion 
46 which had accepted Dr. Durand’s resignation. This contention is based 
upon Standing Orders 2(d), 30, 31 and 40. Standing Order 2(d) provides : 

(d) Any resolution of a meeting of the Board may be revoked or altered : 

(1) At the same meeting by the unanimous vote of the members present when 

it was passed. 

(2) At a subsequent meeting by the vote of the majority of the members present 

at such subsequent meeting ; provided that notice of such subsequent 
meeting and of the proposal to revoke or alter such resolution shall be 
given to each member seven days at least before such subsequent meeting. 

Standing Order 30 is to the same effect except that it requires the notices 
56 to be “ posted ”. Standing Order 31 provides : 
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No notice of motion to rescind a resolution of the Board shall constitute a stay 
of proceedings upon such resolution unless such notice shall be signed by at least 
five members of the Board. The Chairman shall decide whether such notice of 
niotif)n sliall be discussed at the next ordinary meeting or at a special meeting to be 
called before such orrlinary meeting. ^ 

and Standing Order 40 provides : 

If a motion duly proposed and put to the Board shall be rejected by the Board, 
no notice of any other motion which, in the opinion of the Chairman, is substantially 
the same in i^urport and effect as the rejected motion, shall be again entered upon 
the Order Paper for the space of six calendar months, rmless such notice shall be |0 
signed by at least five members of the Board. 

It is argued that Standing Order 40 does not apply to a motion to rescind 
a motion previously passed ; that, if it did, it would be competent for a 
minority of five members by giving successive notices to frustrate the 
conduct of the Board’s business since by implication sucb a notice con- 
stitutes a stay of proceedings under Stan^ng Order 31 . We do not thinli f 5 
it is justifiable to limit the operation of Standing Order 40 in this way. 

If it is the case that the Standing Orders permit of a minority of five so 
acting as to obstruct the Board’s administration, a way could be found to 
meet the situation. It would always be practicable for application to 
be made to the Court to restrain members whose conduct was an abuse 20 
of the procedure. It cannot, we think, be regarded as improper or as 
having any element of obstruction to invite the Board a third time to 
consider a question upon which the Board had been so evenly divided on 
each of the two former occasions that the question had been decided only 
upon the casting vote of the Chairman. We hold accordingly that the 25 
third ground upon which the Chairman ruled the meeting out of order 
was not a valid ground. 

But it is contended that, whether the Chairman’s grounds for ruling 
the meeting irregular were well founded or not, his decision was final by 
vii-tue of Standing Order 52. This Standing Order is the first of a series 30 
of Standing Orders introduced under the heading “ Part III. Conduct 
of Debates.” and it provides : 

The Chairman shall maintain order and any member refusing to obey the orders 
of the Chair shall be deemed guilty of contempt. The Chairman’s decision on any 
point of order shall be final. 36 

In oui’ opinion, Standing Order 52 operates to make the Chairman’s 
decision final only in regard to the conduct and control of debates. Just 
what constitutes a “ point of order ” is not easy of definition but we have 
no hesitation in holding that it is not a point cf order within the meaning 
of Standing Order 52 to determine at the outset whether or not a meeting ^0 
at which the members have assembled has been validly called or not. 

A somewhat similar regulation was considered by'the Supreme Court 
of Victoria in R. v. Foley ([1928] V.L.E. 1) ; it was, however, somewhat 
wider in its terms than Standing Order 52 being one of a set of regulations 
under the heading “ Regulation of Proceedings of Council, Officers etc.” 45 
It provided that the Chairman, when called upon to decide on points of 
order or practice, should state the provision, rule or practice which he 
deemed applicable to the case without discussing or commenting on the 
same and that his decision as to order or explanation in each case should 
be final. In this case, the action of the Chairman in immediately 50 
closmg the meeting with a ruling that it was not competent for it to 
teansact any business at ail goes very much further than Standing 
Order 52 authorizes. Possibly, had he aUowed the meeting to proceed 
and when the first of the motions was moved had ruled that as a matter 
of order it could not be accepted, Standmg Order 52 might have been 66 
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applicable. But the position was otherwise. The Chahman did not 
rule on any point of order within the contemplation of Standing Order 52 
but merely ruled (for reasons which he gave) that the meeting was 
irregular, and he according^ closed it. Strictly speaking, his attitude 
5 was somewhat inconsistent for, if the meetmg was not a properly con- 
stituted meeting, it is difficult to see what standing he had as Chairman, 
of the Board. In fact, he recognized the meeting as a valid meeting by 
taldng the Chair and by subsequently approving minutes thereof entered 
in the Minute-Book. It must be presumed, m the absence of evidence 
10 to the contrary, that he acted hona fide. He had apparently obtained 
a legal opinion and had been advised that the meeting was invahdly 
called, for the reasons upon which he based his decision. It is, of course, 
his duty to take care that the business of the Board is conducted in a 
proper manner, but he must be equally careful in his capacity of Chairman 
16 to conduct himself impartiall}'^ and to see that the opinion of the meeting 
is properly ascertained upon any question which is regularly before the 
meeting. If he had misgivings as to whether the meeting was in order, 
he might well have obtained the oj>inion of the Board’s solicitor or even 
instructed the Board’s solicitor to take counsel’s opinion. 

20 The position is, therefore, that there was a meeting which we have 
held to have been a valid meeting ; that the Chairman recognized the 
meeting as a valid meetmg by taking the Chair ; then, in exercise of his 
authority as Chahman, he declared the meeting closed, on the basis that 
it had not been validly called. Since he gave no opportunity for any 
25 business to be brought forward, the stage was never reached at which he 
would have have been invested, by virtue of Standing Order 52, with 
authority to control the business. Instead of waiting until a motion 
was moved, he precipitately closed the meeting when he should properly 
have allowed the meetmg to proceed to business. We hold accordingly 
30 that his action in peremptorily declaring the meetmg at an end and 
leaving the room was not justified, and that it was competent for the 
meeting to go on with the business for which it had been convened and 
to appoint another Chairman for this purpose : National Dwellings Society 
V. Sykes ([1894] 3 Oh. 159). We are satisfied that aU the resolutions 
36 adopted by the meeting were within its competence, and as such are bind- 
ing on the Board. 

The remaining point raised is whether it was legally comxietent for 
the resignation of the Su]3erintendent-in-Chief to be withdrawn. No- 
doubt, once it was given, it was legally effective to terminate the appoint- 
40 ment on the expiration of the six months’ notice, but, in our opinion, it 
was competent for the Board during the pendency of the notice to invite 
the officer to withdraw it, and upon his doing so to resolve formally to 
accept the withdrawal. There is nothing in principle or authority to 
prevent such a course of action ; and, in om view, the resignation ceased 
45 to have any effect upon the jpassing of the resolutions at the special meeting 
of Ainil 23, 1953. 

In the result there will be judgment for the plaintiffs for the relief 
sought, the precise terms of the orders to be settled after hearing comisel. 
The question of costs wih be reserved. 


Solicitors for the plaintiffs : Bell, Gully, and Co. (WeUington). 
Solicitors for th e first defendant : Chapman, Tripp , and Co. ifN ellington) . 
Solicitors for the second defendant : Brandon, Ward, and W atts 
(Wellington). 
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MOUNT ALBERT BOBOUOH AND OTHER 
BOROUGHS V. AUCKLAND TRANSPORT BOARD. 

Supreme Court. Auckland. 1953. July 9 ; September 24j 
November 16. Hay, J. 

Tramways — Maintenance and Repair of Roads by Promoter of Tramway System— 
Extent oj Ldability to Local Authorities for Maintenance of Middle Strip of Road 
between Two Sets of Tramways — Liability of Tramway Promoter, upon Permanent 
Tahmy-up of Tramway, for Restoration of Portion of Roadway on which Such 
Tramway was laid — Standard of Restoration — Construction of Provisions in 
Second Schedule to Tramways Act, lOOS — Tramways Act, 1908, s. 9, Second 
Schedule, Regs. 4, 5, 16 (2). 

The proper construction to be placed on the provisions of the Second 
Schedule to the Tramways Act, 1908, is that they were intended to lay down 
a general standard, subject to such variations and conditions as might be 
rendered necessary according to the facts and circumstances of each particular 
case ; and that they operate with full force except where so varied. 

The powers contained in Eogs. 4 and 6 of the Second Schedule to the 
Tramways Act, 1908, render it competent for the Order in Council in any 
particular case to create a higher and different obligation for repair than and 
from that imposed by Reg. 16 (1). 

The plaintiffs (the boroughs of Mount Albert, Mount Eden, Mount Roskill, 
Newmarket, Onehunga, and One Tree Hill) were municipal coi’porations con- 
stituted under the Municipal Corporations Act, 1933, and their respective 
boundaries (all lying within the Auckland Transport Board District) included 
parts of the urban area known as Aucldand. The defendant corporation 
was constituted under the Auckland Transport Board Act, 1928, and operated 
a tramway system and other transport systems within its district. Tram- 
ways of the defendant were laid in roads and streets vested in fee simple in the 
respective plaintiffs. In certain of those roads and streets two lines of tram- 
ways were laid, the average width between the two inner rails being 6 ft. 8| in, 
on straight stretches, increasing, however, on sharp curves. 

All tlie tramways were laid under and by virtue of Orders in Council 
issued under the provisions of the Tramways Act, 1908. Before the incorpora- 
tioir of the defendant, such Orders in Covmcil were issued in favour of the local 
authorities of the districts in which the tramways were to be laid ; and such 
local authorities, in all cases, delegated their powers (pm'suant to the powers 
of delegation contained in s. 9 of the Tramw'ays Act, 1908), the delegates con- 
structing and operating the tramw^ays under and by virtue of divers deeds of 
delegation from the local authorities. The first delegate was the Auckland 
Electric Tramways Co., Ltd., which later went into liquidation and assigned 
the benefit and burden of the various deeds of delegation to the Auckland City 
Coimcil. That Council from July 1, 1919, operated the tramways as the 
delegate of the local authorities, and entered into further deeds of delegation 
directly with the local authorities, until, on January 16, 1929 (by virtue of the 
Auckland Transport Board Act, 1928), the tramway xmdertaking of the Auck- 
land City Cotmcil was made over to the defendant. After the incoiporation 
of the defendant, certain further tramways were laid by it, pursuant to Orders 
in Council directly m its favour, in roads and streets vested in foe simple in the 
respective plaintiffs. In certain roads and streets in its district, the defendant 
had discontinued using its tramways and substituted a different form of 
transport, and had declared its intention to do the same in respect of certain 
of the roads and streets vested in fee simple in the respective plaintiffs. 

This action was brought for the purpose of determining two matters in 
dispute between the parties : 

(i) A question had arisen as to the liability for the maintena,nc6 and repair 
of the middle strip of road (approximately 2 ft. 8 in. wide) between the two 
sets of tramways, and being the strip the sides of which are in each case 1 ft. 6 in. 
from the nearast inner rail of the tram tracks. 
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The plaintiffs sought a declaration, that the defendant was under a lia- : ' 

bility for the maintenance and repair of such middle strip ; and that the 
defendant shall at all times maintain and keep in good condition and repair 
such middle strip, with such materials and in such manner as the local authority | 

directs, and to its satisfaction. :i 

(ii) A question had arisen under E<eg. 16 (2) of the Second Schedule to the \ 

Tramways Act, 1908, as to the standard to which the defendant, upon the I 

permanent taking up of any tramway, is obliged to fill in the ground, make 
good the surface, and restore the portion of the road upon which such tramway 
was laid. . | 

The plaintiffs sought a declaration that, if the defendant abandons its || 

undertaking or any part of the same, and takes up any tramway or any part 1 1 

thereof, it shall, with all convenient speed, and in all cases within six weeks ;■ 

at the most (unless the local authority otherwise consents in writing), fill in the ii| 

ground and make good the surface, and, to the satisfaction of the local authority, : ; I 

restore the portion of the road upon which such tramway was laid to the same • ' 

standard as that of the other portions of the road at the time of such taking ■ i 

up. I 


Held, 1. That all the Orders in Council, subsequent to the Order in Council 
issued on March 28, 1907 (which expressed the repair obligation in cl. 37 in 
somewhat different language from the First Order in Council issued on April 
27, 1901) including those issued directly to the defendant since its incorpora- 
tion, used the same language as that contained in cl. 37 of the Order in Council 
of March 28, 1907 ; and, while the wording of the repair obligation in the 
Order in Coimcil of April 27, 1901, differed from that of the corresponding clause 
in each of the subsequent Orders in Council, it expressed the same essential 
meanmg — namely, that, where there is a double line, the obligation of repair is 
in respect of so much of the roadway as lies within the two outer rails, as well 
as 18 in. beyond each outer rail. 

2. That the word “ tramway ” is used in the Orders in Council as referring 
either to a double or a single line ; and the expression “ the track between 
“the rails of the tramway ” in the repair clause in the subsequent Orders in 
Council refers (where there is a double line) to the whole of the area over which 
the rails extend. 

3. That the clauses in the several deeds of delegation, in the case of ail 
the deeds up to the year 1915, uniformly and specifically made it clear that, 
where there is a double line, the repair obligation is to be in i'e.spect of the road- 
way along which the tramway may run for a width of 18 ft. 9 in. ; which is 
exactly the width, at least on straight stretches, between the outer rails of the 
double track, plus 18 in. on each side ; and the wording of the repair clauses 
in the deeds between 1915 and 1918, although there was no specific reference 
therein to the width of 18 ft. 9 in., had the same effect as that of the clauses 
in the earlier deeds. 

4. That there was a conflict between the liability to repair contained in 
each of the Orders in Council and that contained in Reg. 16 (1) of the Second 
Schedule to the Tramways Act, 1908 ; but the higher and different obligation 
for repair created by the Orders in Coimeil than and from that created by 
Reg 16 (1) was authorized by the powers contained in Regs. 4 and 5 of that 
Schedule. 

5. That the express preservation of the burden of contracts and obligations 
in s. 57 (1) of the Auckland Transport Board Act, 1928 (which makes over the 
tramway undertaking to the defendant Board, subject to the burden of all 
contracts and obligations of the Auckland City Council in connection therewith), 
is not cancelled by the general declaration continued in s. 57 (6), the effect of 
which is to declare that the Orders in Council are to vest in the defendant Board 
as if originally granted to it. 

6. That, while there were various points in the tramway system where the 
distance between the rails was considerably greater than 5 ft. 8 in. (which, in 
this tramway system, is the average width between the two rails, increasing 
on sharp curves), the liability of the defendant Board in relation to such cases 
(which ar ) by no means characteristic of the tramway system as a whole) is 
limited to the separate sets of tracks forming the perimeter of such iimer areas, 
including IS in. of roadway beyond each outer rail. 

7. That the plaintiffs were entitled to judgment in their favour in terms 
of the first declaration which they sought. 
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S. That the ol iUgatiou of the defendant Board, upon the permanent taking 
lip of any trainvray, in restoration of the portion of the road upon uhich the 
tramway was laid, in view of the cdear terms ot Reg. 16 (2) of the Second 
Schodiilo to the Tramways Act, 190S, was to fill in the ground and make good 
the surface, and, to the satisfaction of the local authority, restore the portion O 
of the roathvay mioii which the tramway was laid to as good a condition as 
tiiat in which it was before such tramway was laid thereon ; that the standard 
of restoration was, therefore, the macadam standard; and that, accordingly, 
the jihiiutiffs wore not entitled to the second declaration sought. 

ACTION in which the six plaintiff boroughs sought certain declarations 
as hereinafter described. 

The plaintiffs (the boroughs of Mount Albert, Mount Eden, Mount 
Boskill, Newmarket, Onehunga and One Tree Hill) were municipal 
corporations constituted under the Municipal Corporations Act, 1933, 
and their I'espective boundaries (all lying witliin the Auckland Transport IS 
Board District) included parts of the urban area known as Auckland. 

The defendant was a corporation constituted under the Auckland 
Tran.sport Board Act, 1928, and operated a tramway system and other 
transport systems within its district. Tramways of the defendant 
were laid in roads and streets vested in fee simple in the respective 20 
plaintiffs. In certain of the roads and .streets, two lines of tramways 
were laid, the average width between the two inner rails being 6 ft. 8-|- in. on 
straight stretches, increasing, however, on sharp curves, 

AU these tramways were laid under and by virtue of Orders in Council 
issued under the provisions of the Tramways Act, 1908. Before the 25 
incorporation of the defendant, such Orders in Council were issued in 
favour of the local authorities of the districts in which the tramways were 
to he laid ; and such local authorities, in all cases, delegated their powers 
(pursuant to the powers of delegation contained in s. 9 of the Tramways 
Act, 1908), the delegates constructing and operating the tramways 30 
under and by virtue of divers deeds of delegation from the local authori- 
ties. The first delegate was the Auckland Electric Tramways Co., 
Ltd., w'hich later went into liquidation and assigned the benefit and 
burden of the various deeds of delegation to the Auckland City Council. 
That Council from July 1, 1919, operated the tramw’^ays as the delegate 35 
of the local authorities, and entered into further deeds of delegation 
directly with the local authorities, until on January 16, 1929 (by virtue 
of the Auckland Transport Board Act, 1928) the tramway undertaking 
of the i\.uckiand City Council was made over to the defendant. After 
the incorporation of the defendant, certain further tramw^ays w'ere laid 40 
by it, pursuant to Orders in Council directly in its favour, in road.s and 
streets vested in fee simple in the respective plaintiffs. In certain 
roads and streets in its district, the defendant had discontinued using 
its tramways and substituted a different form of transport, and had 
declared its intention to do the same in respect of certain of the roads 45 
and streets vested in fee simple in the respective plaintiffs. 

This action was brought for the purpose of determining tw'o matters 
in dispute between the parties. In the first place, a question had 
arisen as to the liability for the maintenance and repair of the middle 
strip of road (approximately 2 ft. 8 in. wide) between the twm sets of tram - 60 
w^ays, and being the strip the sides of which were in each ease 1 ft. 6 in. from 
the nearest inner rail of the tram tracks. The defendant said that it 
w^as under no liability for the maintenance and repair of such middle 
strip, and the plaintiffs sought a declaration to the contrary, and that 
the defendant should at aH times maintain and keep in good condition 55 
and repair such middle strip, with such materials and in such manner as 
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the local axitliority directed, and to its satisfaction. In the second 
place, a question had arisen under Reg. 16 (2) of the Second Schedule 
to the Tramways Act, 1908, as to the standard to which the defendant, 
upon the permanent taking up of any tramway, was obliged to fill in the 
5 ground, make good the surface, and restore the portion of the road upon 
which such tramway was laid. On this question, a declaration was 
sought that, if the defendant abandoned its undertaking or any part of 
it, and took up any tramway or any part thereof, it should, with all 
convenient speed, and in all cases within six weeks at the most (unless the 
10 local authority otherwise consented in writing,) fill in the ground and 
make good the surface, and, to the satisfaction of the local authority, 
restore the portion of the road upon which such tramway was laid to the 
same standard as that of the other portions of the road at the time of 
such taking up. 


A . L. Martin, for the plaintiffs. 

B. C. Haggitt, for the defendant. 


Cur. adv. vult. 


19. The Local Authority shall at all times repair and maintain in good, con- 
dition, to the satisfaction of the Engineer, the roadway between the rails of the said 
Tramway as well where double as where single lines are laid, and in every case 
50 80 mucli of the road as extends eighteen (18) inches beyond the rail of and on each 
side of the Tramway. If the Local Authority at any time, during the continuance 
of this Order or any extension thereof pave the space between the rails with wood 
or otlier blocks, asphalt, or other preparation, the same shall be maintained by the 
Local .4i.uthority to the satisfaction of the Engineer, 


Hay, J. [After setting out the foregoing facts] : As to the first 
question, the primary consideration is whether the repair obligation 
20 imposed by Reg. 16 (1) of the Second Schedule to the Tramways Act, 
1908, is something fixed and unalterable, or whether, on the other hand, 
a higher obligation can be imposed by the Order in Council which con- 
stitutes the authorizing order for the purposes of the Second Schedule. 
Regulation. 16 (1) is in the following terms : 

26 16. (1) The promoters shall, at thoLr own expense, at all times maintain and 

keep in good, condition and repair, with such materials and in such manner as the 
local ai.ithority directs, and to its satisfaction, so much of any road whereon any 
tramway belonging to them is laid as lies between the rails of the tramway ; and 
where two tramways are laid by the same promoters in any road at a distance of 
30 not more than fotu’ feet from each other, the portion of the road between the tram- 
ways ; and in every case so much of the road as ©.xtends eighteen inches beyond 
the rails of and on each side of any such tramway. 


In the Auoldand tramway system, the width between the two sets of 
rails, that is, between the two inner raUs, is more than 4 ft. (it averages 
35 5 ft. 9 in.), and the contention on behalf of the defendant is that, within the 
express language of Reg. 16 (1), its liability for repair is limited to so much 
of the road as lies within each set of rads, and within 18 in. on each 
side thereof. On the other hand, the submission on behalf of the 
plaintiffs is that, pursuant to the powers in Regs. 4 and 5 of the Second 
40 Schedule, it is permissible for the authorizing order to create in a particular 
case, and in substitution for the obligation for repair contained in R>eg. 
16 (1), a higher and different obligation ; and that such substituted 
obligation was, in fact, provided by the various Orders in Council issued 
throughout the history of the Auckland tramways. 

45 The first Order in Council was issued on April 27, 1901, and expressed 
in cl. 19 thereof the following obligation for repair : 
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The next Order in Council was issued on March 28, 1907, and expressed 
the repair obligation (cl. 37) in somewhat different language — namely : 

‘M. Where the Tramway is constructed m a road the Local Authority shall at 
all times keep the track between the rails of the Tramway, and for a distance of 
eighteen inches on each outer side thereof, in good and substantial repair. 

All the subsequent Orders in Coucnil, including those issued directly to 
the defendant since its incorporation, used the sanie language for the 
repair clause as that contained in cl. 37 of the Order in Council of March 
28, 1907. 

It will be seen that the wording of the repair obhgation in the Order 
in Council of April 27, 1901, differs from that of the correspon(hng 
clause in each of the subsequent Orders in Council, but, in my opinion, 
it expresses the same essential meaning — ^namely, that where there is a 
double line, the obligation of repair is in respect of so much of the road- 
way as lies within the two outer rails, as well as 18 in. beyond each outer 
rail. The wording of the clause in the subsequent Orders in Council 
is condensed in form, but, to my mind, is identical in meaning. That 
seems necessarily to follow from the use of the phrase “ on each outer side 
thereof”, and particularly the word “outer”, an expression which 
would be quite inappropriate if the clause were to be construed (in the 
case of a double line) as referring to each Hne separately. There is 
abundant internal evidence in the Orders in Council that the word 
“ tramway ” is used as referring either to a double or single line, and I 
am unable to accept the submission of counsel for the defendant that, 
where there is a double hne, that for the purposes of the repair clause 
must be deemed to be two tramways. It seems to me that the expres- 
sion “ the track between the rails of the tramway ” in the repair clause 
in the subsequent Orders in Council is fairly capable of the construction 
(where there is a double line) that it refers to the whole of the area over 
which the rails extend. 

If the view I have just expressed is sound, there is an undoubted 
confhct between the lialiihty to repair contained in each of the Orders 
in Council and that contained in Reg. 16 (1), and I can come to no other 
conclusion than that such a result was deliberately intended. That, 
indeed, seems to foUow from the departure in the language of the repair 
clauses from that of Reg. 16 (1). I accept the submission of counsel for 
the plaintiffs that the powers contained in Regs. 4 and 6 of the Second 
Schedule render it competent for the Order in Council in any particular 
case to create a higher and different obligation for repair than and from 
that under Reg. 16 (1). Regulations 4 and 5 are in the following terms ; 

4. Where it appears to the Governor-General in Oouncil expedient and proper 
that the application should be granted, with or without addition or modification, 
or subject or not to any restriction or condition, the Governor-General by Order in 
Council may settle and make an authorizing order accordingly. 

6. Evex’y such order shall empower the local authority therein specified to make 
the tramway upon the gauge and in manner therein described, within the district 
of the local authority, upon any road or elsewhere, and shall contain such provisions 
as the Governor-General in Council, according to the nature of the application, 
the facts and circumstances of each case, and the provisions of this Act, thinks fit. 

The necessity of providing these wide powers in the Governor-General in 
Council becomes evident from a perusal of the authorizing orders them- 
selves, which are lengthy and carefully prepared documents setting out 
in elaborate detail the extent of the authority conferred in the particular 
case, and the rights and liabilities arising therefrom. From the nature 
of the case, it seems evident that the proper construction to be placed on 
the provisions of the Second Schedule is that they were intended to lay 
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clo^vn a general standard, subject to sucb variations and additions as 
might be considered necessary according to the facts and circumtstances 
of each particular case ; and that they operate with full force except 
where so varied. 

5 The view I have taken as to the meaning of the repair obligation in 
the Orders in Council is strengthened when the language of the cor- 
responding clauses in the various deeds of delegation is looked at. Those 
clauses, in the case of all the deeds up to the year 1915, uniformly and 
specifically make it clear that, where there is a double line, the repair 
10 obligation is to be in respect of the roadway along which the tramway 
may run for a width of at least 18 ft. 9 in. which is exactly the width, at 
least on straight stretches, between the outer rails of the double track, 
plus 18 in on each side. That width of 18 ft. 9 in. is made up of two running 
lines each of 4 ft. 8 1 in. gauge; 6 ft. 8 in. of roadway between the two inner 
16 rails; width of the four rails themselves 8 in. and 18 in. of roadway beyond 
each outer rail. In the two deeds between 1915 and 1928, there is no 
specific reference to the width of 18 ft. 9 in. but, in my opinion, the wording 
of the repair clause has the same effect as that of the clauses in the 
earlier deeds. Having regard to the construction I have placed on the 
20 repair clauses in the Orders in Council, it is unnecessary to consider the 
question argued whether the deeds of delegation could impose a higher 
repair obligation than that contained in the corresponding Orders in 
Council ; though, in my opinion, Mr. Martin is right in his contention 
that the imposition of such a higher obligation would not, for the purposes 
25 of s. 9 of the Tramways Act, 1908, be inconsistent with the provisions in 
the Orders in CouncH. Proceeding, therefore, on the view that the 
repair clauses in the deeds of delegation are valid, there is stOl to be 
considered the point raised by Mr. Haggitt that such deeds are wholly 
immaterial for present purposes by reason of the fact (according to his 
30 contention) that they never, at any stage, affected the defendant Board, 
and came to a complete end with the passing of the Act under which the 
Board was constituted. For that proposition, he relies on the pro- 
visions of s. 67 (6) of the Auckland Transport Board Act, 1928, the effect 
of which is to declare that the Orders in Council are to vest in the Board 
36 as if originally granted to the Board ; but there is also to be considered 
subs. (1) of the same section, which makes over the tramway undertaking 
to the Board, subject to the burden of all contracts and obligations of 
the Auckland City Council in connection therewith. The City Council, 
while it was the tramw^ay authority, was bound by the deeds of delegation, 
40 as it expressly covenanted with the various local authorities, in the 
assignments executed in the year 1920 from the Auckland Electric 
Tramways Co., Ltd., to observe the provisions of the deeds then in exis- 
tence ; and as it was itself the delegate under the various deeds sub- 
sequently executed. I agree with the submission of Mr. Martin that 
46 the express preservation in s. 57 (1) of the burden of contracts and 
obligations is not cancelled by the general declaration contained in s. 57 (6), 
and that much more coercive language would be required to take away 
from the various local authorities the benefit of the stipulations as to 
road maintenance contained in the deeds under which they delegated 
60 their powers. It is true that most of the deeds of delegation have 
ceased to operate, owing to the expiry of the period of thirty -three years 
for which they were granted, but, in the view I take, it is permissible to 
look at their provisions so far as they will assist in determining the true 
meaning and effect of the Orders in Council. It is not without signi- 
55 ficance that the deeds of delegation contain an express provision to the 
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effect that the provisions of the Act, its Schedules and Regulations, are 
(as modified by the deeds themselves) to be deemed to be incorporated 
therein as though set out at length. 

In support of the interpretation contended for by the plaintiffs, 
reliance is placed upon the usage that has existed between the parties. 5 
It is admitted by the defendant that it has been its practice in the past 
to attend to the maintenance and repair of the whole width of roadway 
between double sets of rails, but that admission is made without any 
acknowledgment on its part that it was under any legal liability to do 
sucli v'ork. It appears that a change in policy on this subject was made 10 
by the Board approximately a year ago, thus giving rise to the present 
controversy. In the view I have taken as to the interpretation of the 
Orders in Council, it is unnecessary for me to come to any determination 
as to the legal effect (if any) of this matter of usage, and I am assuming 
in favour of the defendant, but without deciding the point, that nothing 15 
in the nature of an estoppel can arise from the practice adopted in the 
past. 

There is, however, one other matter to which a good deal of attention 
was given in the evidence, and which was relied on strongly by Mr. 
Hagyitl in support of his argument. Whereas in the Auckland tramway 20 
system the average width between the two inner rails is 5 ft. Sin. increasing 
on sharp curves, there are various points where the distance between the 
tracks is considerably greater than 5 ft. 8 in. such as the junction of Upper 
Queen Street and Karangahape Road (where there exists what is called 
a Y loop) ; at the Point ChevaHer terminus where there is a balloon loop 26 
for turning the trams round ; and at Broadway, Newmarket, w^here 
there are three sets of tracks converging from different directions. In 
all such cases, there is enclosed within the tram tracks generally an inner 
area of roadway more or less extensive ; and the contention advanced 
by Mr. Haggitt is to the effect that a departure from the standard pre- 30 
scribed by Reg. 16 (1) of the Second Schedule would necessarily involve 
the defendant in liability for the maintenance and repair of all such 
iimer areas. That argument, however, appears to me to be entirely 
fallacious, as in no sense can such iimer areas be regarded as part of the 
tramway. As to the language of the repah clauses of the Orders in 35 
Council in relation to such cases (which are by no means characteristic 
of the tramway system as a whole), the plain effect seems to be that the 
liability of the defendant is limited to the separate sets of tracks forming 
the perimeter of such inner areas, including, of course, 18 in. of roadway 
beyond each outer rail. 40 

For the reasons given, the plaintiffs are, in my opinion, entitled to 
succeed on the first question, and to have Judgment in then favour in 
terms of the declaration sought. 

The answer to the second question depends entirely upon the true 
construction of Reg. 16 (2) of the Second Schedule to the Tramways 45 
Act, 1908, the provisions and the subject-matter of which are in no way 
referred to in the Orders in Counal, nor in the deeds of delegation except 
for the reference (which I have already mentioned) to the incorporation 
therein of the provisions of the Act, its Schedules and Regulations. 

The position arising upon the permanent taking up of the tramway, 50 
or any part thereof, is, therefore, governed solely by Reg. 16 (2), which 
provides as follows : 

^ (2) If the promoters abandon their undertaking, or any part of the same, and 

take up any tramway or any part of any tramway belonging to them they shall, 

With all convement speed, and in all cases within six weeks at the most (imless 55 








iii 0 local aatliority otherwise consents in writing), fill in the ground and make good 
th,; s i.-!a “i. and, to the satisfaction of the local authority, restore the portion of 
the i-o.i. I upon which such tramway was laid to as good a condition as that in which 
it was before such tramway was laid thei'eon, and clear away all surplus pavdng or 
5 metalling material or rulrbish occasioned by such work, and they shall in the mean- 
time cause the jilace wliere the road is opened or broken up to be fenced and watched, 
and 1.0 be prop(‘rly lighted at night. 

When the tramways were laid in Auckland in the early years of the 
present century, the roads both in the city and suburban areas were of 
10 the water-bound macadam type of construction, which to-day has been 
abandoned (so far at least as the tram routes are concerned) in favour of 
a higher standard of road, either concrete or bitumen, to meet modern 
traffic requirements. It is submitted on behalf of the plaintiffs that, 
when Reg. 16 (2) refers to restoring the portion of the road upon which 
15 the tramway was laid to as good a condition as that in which it was 
before the tramway was laid, this means in as good a condition having 
regard to the nature and condition of the other portions of the road at 
the time of restoration, and also having regard to the nature of the user 
of the road by the public. In other words, the conteution is that the 
20 expression “to as good a condition as that in which it was before such 
“ tramway was laid ” means a restoration of the road to one uniform 
type, according to the nature of the rest of the road at the time of res- 
toration. Any other reading of the Regulation would, it is submitted, 
leave a patchwork result, leaving the reading authorities with a major 
25 constructional job on their hands once the rails were taken up by the 
tramway authority. 

The language of Reg. 16 (2) is, however, so clear and unequivocal as 
to make it impossible for me to accept those submissions. I agree with 
Mr. Haggitt when he says that they ignore the elementary rule of con- 
30 struction stated in Maxwell on Interpi'etation of Statutes 9th Ed. 3 as 
follows : 


When the laugnage is nob only plain bnb admits of but one meaning, the task of 
inteipretation can liardly bo said to arise. 

The submissions of Mr. Martin, based as they are on what the consequ- 
35 ences may be rather than on the meaning of the language itself, involve 
reading into the Regulation words which are not there, and, as stated by 
Maxwell on Interpretations of Statutes 9 th Ed. 14 ; 


We are not entitled to read words into an Act of Parliament unless clear reason 
for it is to be found within the four corners of the Act itself. 


40 I am satisfied that the obligation of the defendant in the circumstances 
mentioned is, in the plain words of the Regulation, to fill in the ground 
and make good the surface, and, to the satisfaction of the local authority, 
restore the portion of the road upon which the tramway was laid to as 
good a condition as that in which it was before such tramway was laid 
45 thereon. The standard of restoration is, therefore, the macadam 
standard. The declaration sought by the plaintiffs on this subject 
must, therefore, be refused. 

In addition to the two questions with which I have already dealt, 
declarations are sought on two other matters set out in the prayer of 
50 the statement of claim as follows : 


(&) A declaration that the taking up by -the defendant of any tramway shall 
amount to an abandonment of part of its undertaking and taking up of part of a 
tramway within the meaning of Regulation 16 (2) of the Second SchedrJe to the 
Tramways Act, 1908. 


55 {d) A. declaration that the expression “ promoters ” in the said Regulation 16 

means in this case the defendant, and that the expression “ local authority ” in the 
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said Eegulation 16 meaoiis in this case each plaintiff in regard to its roads and streets 
in which tramways are laid. 

It was intimated at the hearing by counsel for the defendant that 
there had never been any dispute between the parties on those matters. 
If desired, therefore, the judgment may be framed to include declarations 
by consent thereon. 

As each of the parties has partly succeeded, there will be no order as 
to costs. Judgment accordingly. 

Solicitors for the plaintiffs; Nicholson, Grihhm, Rogerson, and 
Nicholson (Auckland), 

Solicitors for the defendant : Earl, Kent, Massey, Palmer, and 
Eaggitt (Auckland). 


PETONE BOROUGH v. DAUBNEY. 

Supreme Court. Wellington. 1952. November 17. 1953, 
February 9. Fair, J. 

Court of Appeal. Wellington. 1953. June 24, 25 ; December 22. 
Hutchison, J. ; Cooke, J. ; F. B. Adams, J. 

Municipal Corporation — Drainage — Private Drains — No Duty imposed on Council 
to repair Private Drains or to give Notice to Owners to repair Their Private Drains 
— Corporation not liable in Nuisance for Dangerous State of Sewers in Highway 
unless it has constructed Them, owns Them, or has Control and Management of 
Them — Municipal Corporations Act, 1933, ss. 229 (i) (b). 

The provisions of s. 229 (1) {b) of the Municipal Corporations Act, 1933, 
do not imijose upon a Borough Council a duty — apart from a discretionary 
power — to give notice to owners requirtheing m to repair their private drains. 

East Suffolk Rivers Catchment Board v. Kent ([1939] 2 All E.R. 207, 
and, on app., [1941] A.C. 74 ; [1940] 4 All E.R. 527) applied. 

Chapman v. Fylde Waterworks Co. ([1894] 2 Q.B. 599) distinguished. 

Julius V. Lord Bishop of Oxford ( (1880) 5 App. Cas. 214) referred to. 

So held by the Court of Appeal, allowing an appeal] from the judgment of 
Fair, J,, {post., p. 308). 

At about 10.30 p.m., the plaintiff vras walking along the footpath in Jack- 
eon Sti’eot in the Borough of Petone when his right foot caught in a hole in the 
footpath. He was thrown violently to the groimd, and suffered permanent 
injury to his anlde. He claimed damages, alleging that the accident was due 
to the defondant corporation’s misfeasance in negligently erecting or per- 
mitting to be erected in the pedestrian highway of J ackson Street an artificial 
structure, a storm-water drain, without exercising proper care and workman- 
ship ; permitting the chain to fall into disrepair and to become dangerous to 
pedestrians^ using the footpath; and failing to maintain the drain jiroperly 
to prevent it from becoming a nuisance to users of tho footpath. The defence 
was a general denial of the plaintiff’s allegations. 

The ch-ain iir question was an ordinary storm-water drain constructed 
from a building and running across and under the footpath to the street- 
channel, At some unknown date, about six months before the accident to 
the plaintiff, the concrete kerbing of the street-channel and the adjacent end 
of the drain were broken by some unkno-wm means (probably by the wheel of 
a heavy vehicle negligently driven). The plaintiff and others obseiwed the 
resulting hole at the edge of the footpath, and watched it growhig slowly as 
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month succaaled maafcli; bat no one thought of informing the defendant 
corporation or any of its officers or servants until after the accident. The 
footpath was then promptly repaired, involving some repan* to the broken 
drain-pipe. 

Apart from these facts, nothing was known as to the history of the drain, 
except that it was constructed before 1905. There was no ground for supijosing 
that it was constructed by, or at the instance of, the defendant corporation. 

The work of forming and asphalting the surface of the footpath over the drain 
and the construction of the kerb and the outlet through the kerb must neces- 
sarily have been done by the defendant corporation, which had attended to 
the subsequent maintenance of the footpath and the kerb. Nothing was 
proved to have been done by it in its capacity as a drainage authority. Many 
years ago, it may have given an express or implied consent to the construction 
of the drain. jl 

The jury found that the footpath was a somce of danger to jjedestrians, t; 

and that the defendant corporation was negligent in not discovering and P 

remedying the defect in the footpath “ in some degree,” and it assessed the 
damages as special, £179 8s. and general, £.360. It was agreed that any further 
questions of fact should be determined by the learned Judge. The plaintiff 
moved for judgment ; and the defendant coipjoration moved for nonsuit on 
the followmg grounds ; (a) That the case disclosed no evidence of misfeasance 
on the part of the defendant ; (6) that the verdict of the jury did not involve 
a finding of misfeasance on tiie part of the defendant ; and (c) that the facts 
proved l3y the evidence constituted no more than non-feasance on the part of 
the defendant. '' 

After hearing argument, the learned trial Judge dismissed the motion for 
nonsuit, and gave judgment for the plaintiff against the defendant corporation 
in its capacity as a drainage authority for two-thirds of the special and general 
damages assessed by the jury, after finding contributory negligence on the i 

plaintiff’s part. 

On an appeal by the defendant corporation from that determination and 
a cross-appeal by the plaintiff on the question of contributory negligence, 

Held, per totam curiam, 1. That the drain having been installed for purposes 
other than the use of a highway as a highway, there was no evidence of any 
misfeasance on the appellant corporation’s part as a highway authority ; and 
it was irot liable for its nonfeasance. 

2. That there was no duty imposed on the appellant corporation, as a 
drainage authority, at common law or by the drainage provisions of the M.ini- 
cipal Corporations Act, 1933, to i-epair the drain, which was a private drain 
which had not become vested in the appellant. 

3. That, accordingly, the appeal should be allowed, and the cross-appeal 
consequentially dismissed. 

Per Cooke, J. 1. That, apart from some special statutory provision, a 
sewage or drainage authority is not liable in nuisance for the dangerous state 
of sewers in a high-way unless (a) it has constructed them ; or (b) it is the owner 
of them ; or (c) it has the control and management of them. 

White V. Bindley Local Board of Health ( (1875) L.R. ’TO Q.B. 219) j 
Buckle V. Bayswater Boad Board 57 C.L.R. 2.'>9) applied. 

Borough of Bathurst v. Macpherson ( (1879) 4 App. Cas. 256) ; Muni- 
cipality of Pictou V. Geldert ([1893] A.C. 624) ; Municipal Council 
of Sydney v. Bourkc ([1895] A.C. 433, 441) ; Steel v, Hartford 
Local Board ( (1891) 60 L,J.Q.B. 256) ; Skilton v. Epsom and 
Ewell Urban District Council ([1937] 1 K.B. 112; [1936] 2 AH 
E.R. 60) ; Simon v. Islington Borough Council ([1943] K.B. 188 ; 

[1943] 1 All E.R. 41) ; Thompson v. Mayor etc. of Brighton 
([1894] 1 Q.B. 332) and Hall y. Beckenham Corporation ([1949] 

1 K.B. 716 ; [1949] 1 All E.R. 423) referred to. 

2. That it could not be inferred that the appellant corporation had itself 
constructed the drain ; and, even if its construction by the then owner of 
premises (as must be inferred) took place in compliance with a notice from the 
Borough Council given under s. 274 (1) (a) of Municipal 0oip)orations Act, 1900, 
such construction could not have constituted construction by the appellant 
corporation. 
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ACTIOX claiming damages for personal injuries arising out of an acci- 
dent to the plaintiff while walkmg along a footpath hi the Borough of 30 
Petone, allegedly due to the misfeasance of the defendant corporation. 

Some time before the year 1905, a drain consisting of four-inch dia- 
meter earthenware pipes was laid below the surface of the footpath 
opposite the building No, 303 Jackson Street, Petone, in order to take 
away the storm water from the privately-owned building there, and 35 
discharge it in the street channel. It did not appear whether the work 
was carried out by the Borough Council at the time or by the owner 
himself. There was no suggestion that it was improperly constructed. 

It was laid some 2 in. below the present asphalt surface of the footpath. 

Some six months before January 12, 1952, a motor-lorry proceeding 40 
across the footpath to a passage-way alongside the building known 
as No. 303, crushed the concrete kerbing of the footpath and the under- 
section of the earthenware pijimg near it, and caused a depression in 
tho footpath close to the kerbing. This depression continued in exist- 
ence until the accident referred to happened. 46 

The evidence as to its nature varied. The plaintiff said it would 
extend from the kerb edge to 18 m. into the footpath and was about 18 in 
wide by about 5 in. or 6 in. deep exposing the broken section of drampipe. 

The road foreman, who subsequently repaired it on January 17, 1952, 
said the concrete kerb was broken to an extent of 6 in. to 8 in. in breadth 60 
and the asphalt footpath above it broken about 3 in. to 4 in. in from the kerb 
leaving a hole of about 7 in. 

The plahitiff passed the spot frequently and had often observed the 
hole, noticing that it had been mcreasmg in size. He did not report 
its existence to the Borough offices. 56 

While walking along the footpath about 10.30 p.m. on the night of 
January 12, 1952, his heel caught in the Jagged hole in the footpath, 
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; 

and lie was thrown to the ground suffering injuries which necessitated 
bis spending some twelve or thirteen weeks away from work, and attending ; 

for a considerable period for treatment at the hospital. i 

He claimed that the accident was due to misfeasance of the defendant, i 

5 its servants or agents : ' 

(a) In the erection of the drain ; 

(b) Permittmg it to fall into disrepair and become dangerous, 

(c) Failing proiierly to maintam it to prevent it from becoming a 

nuisance to the users of the footjiath. 

10 At the trial of the action before a jury, the following issues were 
submitted to the jury : 

1. Was the footpath a source of danger to pedestrians ? — ^Yes. 1|' 

2. Was the defendant negligent in not discovering and remedying the defect 

in the footpath ? — Yes, in some degree. 

15 11. Assess damages. — Special: £179 8s. General: £360. !d 


20 


It was agreed that any further questions of fact should be determined 
by the learned trial Judge . Th e plaintiff thereafter moved for j udgment; 
and the defejidant moved for nonsuit on the following grounds : — 

(а) That the ease discloses no evidence of misfeasance on the part 

of the defendant. 

( б ) That tile verdict of the jury does not involve a finding of mis- 

feasance on the part of the defendant. 

(c) That the facts proved by the evidence constitute no more than 
non-feasance on the part of the defendant. 


■i 

i 


25 Relling, for the plaintiff. 



Shorland, for the defendant corporation. 


Cur. adv. vult. 


Fair, J. Upon the argument on the motion for judgment and on 
the motion for nonsuit, a mass of authority was cited. But most of the 
30 cases to which my attention was directed deal with well-established 
principles and, as they are to be found set out correctly in 16 Halsbury's 
Laws of England, 2nd Ed,, p. 332 et seq., I do not propose to refer to them 
in detail. They are useful as illustrating the obligation, and definition 
of the principle, of a highway authority not being liable for non-feasance, 
36 but otherwise they seem to refer to well-established principles. 

So far as such principles are required to be considered in the present 
case, they may be stated as follows ; No action for damages will Lie 
against a highway authority (including local bodies entrusted with the 
care of the highways) at the suit of a person who has suffered injury 
40 through mere non-feasance of the authority in the discharge of its duties ; 
and in order to establish liability it is necessary to show some act amount- 
ing to positive misfeasance as opposed to mere non-feasance. 

In respect of other statutory powers and duties of local bodies, they 
are, in general, liable for negligence whether of omission or commission, 
45 and are liable for nuisance resulting from their works other than those 
administered as liighway authorities : s. 173 of the Municipal Cor- 
porations Act, 1933 ; Irvine and Co., Ltd. v. Dunedin City Corporation 
([1939] N.Z.L.R. 741 ; [1939] G.L.B,. 390). It is also weU established 
that a local body is responsible for damage caused by negligence, whether 
50 non-feasance or misfeasance, in the execution of works carried out on 
the highway or existing on the highway for pui'poses other than the use 
of it as a highway. Among many such purposes are the execution of 
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its duties as a drainage authority, to provide a system of di’ainage for 
tiu^ Borough. One of the clearest examples of this typ>e of case is Pf Mte 
V. Bindley Loml Board ( (1875) L.R. 10 Q.B. 219) whore the clear-cut 
issue was decided : see also Municipal Council of Sydney v . Bourlce 
([1805] A.C. 433). The sole question here to be decided seems to be 5 
whether the defendant is liable as drainage authority for the defect in 
the footpath due to the destruction of the drain and its non-repair. 

The powers and duties of the Borough Council in respect of this type 
of drain are contained in Part XIX of the Municipal Corporations Act, 
1933, ss. 219 et seq. Mr. Belling contends that this drain was a public 10 
drain within the definition of s. 220 as being a drain which ‘‘ had been 
“ under the control ” of the “ Borough Council for not less than twenty 
“ years 

1 do not think, however, that it does come under this definition. The 
definition rchrs, I think, to drains that are in their nature used for the 15 
public draiiitige of the Borough, or drainage that it is the recognized duty 
of the Council of the Borough to provide. “ Private ” drains are drains 
the constniction and maintenance of which under s. 229 and succeeding 
sections are imposed upon the owners of the properties which they serve. 
Under that section, the Council may require them to construct and lay 20 
a private drain from any land or building which is not drained to the 
satisfaction of the Council, and connect it with any pipe, di’ain or covered 
watercourse or street- chamiel, as the Council thinlis fit. It further 
can require him to cleanse and repah, or to relay or alter the course, 
direction, and outfaU of any existing private dram of liis premises. 25 

Under subs. 6, if the owner fails to do any work specified, the Council 
may, if it thinks fit, cause the same to be done, and may recover from 
him the cost together with interest. Under ss. 353 and 354, failure to 
construct such private drains and keep them in repair when required 
is subject to a penalty of twenty pounds. Under s. 360, aU sums payable 30 
by any person to the Council in respect of any works in respect of private 
drains executed by it may be recovered in any Court of competent 
jurisdiction. No doubt if this di'am had been constructed by the Council 
in pursuance of a statutory duty for other than highway purposes, and 
irrespective of the liability of the owner, it would have been liable for 35 
negligence in its maintenance: Papworth v. Battersea Corporation 
([1914] 2 K.B. 89 ; [1915] 1 K.B. 392). But, as appears from the 
statement of facts set out above, it was constructed not for its own pur- 
poses, or in pursuance of any obligation imposed on it by statute but, 
if it was constructed by the Council, it was for and at the cost of the 40 
owner of the land. It was carrying out a duty that rests upon the 
owner, and not upon itself, and the payment by the owner for it and his 
liability for its repair puts this beyond question. 

A very similar argument to that submitted by Mr. Belling was 
addressed to the Court of Appeal in Steel v. Dartford Local Board ( (1891) 45 
60 L.J. Q.B. 256). There, the owner of certain cottages received notice 
from the defendant under the Public Health Act, 1875 (38 & 39 Viet, 
c. 55) requiring him to connect the di'ains of his cottages with the main 
sewer. He dug a trench in the road and made the connection to the 
satisfaction of the defendants’ surveyor and then filled up the trench. 50 
Owmg to negligence in the filling, it subsided, and was the cause of an 
accident to the plaintiff. The defendants were the sewer authority 
and the highway authority of the district. In an action for damages 
for personal injuries, it was held that the defendants were not liable 
as a sewer authority, on the ground that the notice did not constitute 55 
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tlie owner their agent ; nor as a highway authority, on the ground that 
no action would rest on the local board arising from the non-repair of 
the highway. The Court in that case consisted of Lindley, Lopes, and 
Kay, L.JJ., and I have found nothing in any of the later authorities 
5 that casts any doubt on the authority of this decision. It is to be 
noted, however, that in that case there was no evidence that the Local 
Board knew, or ought to have known, of the defect, before the accident 
so there was no question of it allowing a nuisance to continue. 

Mr. Belling relied on the decision in Simon v. Islington Borough 
10 Council ([1943] K.B 188, ; [1943] 1 All E.R. 41) and particularly 
the passage set out on p. 198 ; 45). But, in that case, the respondent, 
in pursuance of powers given to it by statute, had taken over the tram- 
way from the London Passenger Transport Board, and it was a danger 't 

on the highway which was solely owned by the respondents and for which 
15 they were solely resjsonsible. The Court held that : “They were no 
“ part of the road proper, and the duty of the Council as highway 
“ authority was to treat them as obstructions to traffic, protect traffic 
“ from their dangers, and abate the nuisance as soon as they could. 

“ In the meantime, they took the risk of any injuries to members of the 
20 “ public usuig the road as a mere road. The capacity in which they 
“ were related to the obstructing metal and stones was that of highway 
“ authority o^vning a road in which a foreign substance had been in- 
“ serted, and we cannot see any legal ground on which they were in any ’ 

“ better position than if they had themselves put similar lengths of metal 
25 “ and blocks of granite in the surface of the road where, as road material, 

“ they had no place. The Council were in no better position than if ;> 

“ the board had gone into liquidation and the Council had bought the 
“ the old iron and granite from the liquidator, to remove it themselves 
“ and sell it at a profit ” (idid. 198; 45). 

30 This passage makes clear how widely different that situation was 
from the present. It is true the Court went on to say : “ Skilton v. 

“ Epsom and Ewell U.D.G. ([1937] 1 K.B. 112 ; [1936] 2 AU E.R. 50) 

“ is a decision, binding on us, to the effect that the relation of a highway 
“ authority to works constructed in a highway for other than highway 
35 “ purposes, by whomsoever placed there, is not one clothed with the 
“ immunity of the ancient highway authority Imown to English law ” 

{ibid., 198 ; 45). But the later reference to White v. Hindley Local 
Board of Health ( (1875) L.R. 10 Q.B. 219, 223) shows that the phrase 
“ by whomsoever placed there ” in this context means even though 
40 they are placed in pursuance of other powers, and for other purposes, 
by the authority having control of the highway. It simply means — even 
though placed there by itself — i.e., that a highway authority is not 
entitled to shelter behmd immunity m that respect when it acts negli- 
gently as to matters in relation to the road which are foreign to its duty 
45 as the authority controlling the road qua highway. 

It seems to me that the only really arguable questions are ones that 
have not been dhectly raised in the statement of claim although they 
may be covered by the allegations that the accident was due to the 
misfeasance of the defendant, its servants or agents in 
50 [b) permitting the said drain to fall into disrepair and to become 

dangerous for pedestrians proceeding along the said footpath ; 
and 

(c) failing j)roperly to maintain the said drain and prevent it from becoming 
a nuisance to the users of the footpath. 
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The first question that requires consideration is whether it was negli- 
gent of the defendant to faU for so long to call upon the owner of the 
premises to effect the reparn of the di'ain. It seems that there is here 
plain evidence of neglect of w^hat should be a plain duty of the defendant. 

It is argued, however, that such an obhgation is imposed on it qua drainage 5 
authority. The drain, it appears, was functioning quite reasonably as 
a drain for the surface water except in so far as it had destroyed a portion 
of the pavement. There is no evidence that it was not carrying the water 
away satisfactorily, and so there was no ground for the defendant to 
comi)lain as to the drainage. This argument seems fallacious as it 10 
seems to me that the meaning of “ repair’ ” in the context in W'-hich it is 
found includes repair for all purposes. There was ground for complaint 
in that the drainage was negligently mamtained, and so did not con- 
form to the standard reasonably required in conducting the water to 
the water channel. 15 

It seems to me, too, that there is a plain duty on the drainage authority 
in respect of drainage not constructed in order to serve the highway, 
to exercise its pownrs to prevent nuisances existing on the highway. 

If it knew, or, as in this case, ought to have known, of the defect, it may be 
liable for neghgence. That depends upon whether the corporation has 20 
a duty to act under s. 229. This question was not fully argued before 
me ; but, upon the principles set out in 31 Halshury's Laws of England, 

2nd Ed., p. 529, para. 692, it "would appear that there was a statutory 
obligation on the defendant to require the owner to repair this di’ain 
if it had got into a state that rendered it a danger to j)edestrians. If 25 
it had done so, its powers, and the penalties under ss. 353, 354 and 360 
would, it may reasonably bo inferred, have induced the owner to attend 
to the repairs promptly. The terms of s. 226 show that under that sec- 
tion an obligation to do the work itself is not imposed on the defendant 
although it may do it “ if it thinlis fit.” Anj'" allegation of negligence 30 
based on the provision of the statute must, I thirik, depend on its failure 
to give the owner notice to repair. Whether or not a breach of this duty 
to enforce the repair of private drains gives a right of action to a private 
individual injured by it is a difficult question upon which no argument 
was addressed to me ; and w'hich I do not propose to decide, as it appears 35 
to me the plaintiff is entitled to recover on the ground that the defendant 
is responsible for the nuisance existing on the footpath m the hole caused 
as a result of the destruction of the drainj)ipe near the kerb. 

The di-ainage rights conferred upon the Borough Council require to be 
considered apart from its rights and duties as a highway authority. As 40 
a drainage authority it had the right to authorize the occupation of the 
space taken up by this drain and had the right to support for such pipes : 

E ewcastle-under-Lyme Corporation v. Wohtanton, Ltd. ([1947] Ch. 427, 

457 ; [1947] 1 All E.It. 218, 224) ; Normanton Gas Co. v. Pope and 
Pearson, Lid. ( (1883) 52 L.J. Q.B. 629). It was only by virtue of the 45 
defendant’s power to authorize the street to be used for this purpose 
that a private owner could lay, or cause to be laid, pipes under the foot- 
path to caixy water away from, his building. 

In my view, a general survey of the provisions of the Municipal 
Corporations Act, 1933, with regard to drainage show that the streets 50 
are vested in the defendant under s. 175 of the Municipal Corporations 
Act, 1933, for the pm’poses of drainage, as well as for use as highways 
and other purposes. It foUows that as a drainage authority if is the 
owner ol the soU so far at least as the ownership is necessary for drainage 
purposes. There is no doubt as to the liability of private owners to an 55 
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action for nuisance where tiiej?^ create a danger of this kind alongside a 
highway : 24 Halshuri/s Laws of E7igland, 2nd Ed., p. S3, para. 147, 
p. 85, para 149. Public bodies are liable for nuisances in the same way as 
other persons are liable unless protected by statute, or hi cases of non- 
feasance while acting in tbeh capacity as surveyors of highways : [ibid., 
6 p. 87, para. 152). An occupier of land is liable for continuing a nuisance 
that exists on his land. He “ continues ” it if, with knowledge or pre- 
sumed knowledge of its existence, he faOs to take any reasonable means 
to bring it to an end: Sedleigh-Denfield v, O’Callaghan ([1940] A.C. 
10 880, 894 ; [1940] 3 All E.H. 349, 358). The general principles upon which 
an owner of land is made liable for such nuisances where he knew or ought 
to have knovn of them have been recently considered in two English 
cases. In Hall v. Bechenham Corporation ([1949] 1 K.B. 716 ; [1949] 
1 All E.R. 423), Finnemore, J., said in respect of the defendant corpora- 
15 tion Avhich had management and control of a park, although it was left 
an open question whether they were the “ occupiers ” of it : “ I think 

“ that the legal position is the same as if they w’^ere occupiers. Whether 
a person occupies land in the strict sense, or has the management and 
“ control of it, he must occupy or manage and control it so that it is not 
20 “a nuisance. In some circumstances a statute may authori^e a nuisance, 
“ but the fact that something is done by statutory authority does not 
“ entitle the person doing it to disregard others’ rights, or to create a 
“ nuisance to others, unless the Act itself authorizes things to be done 
“ which cannot be done otherwise than by creatuig a nuisance. . . . 
25 “ Therefore, if the corporation here use, or permit to be used, this recrea- 
“ tion ground so that it becomes a nuisance, they whl be liable, subject 
“to . . . the extent of them powers over this ground ” {ibid., 727 ; 426). 

The liability of a local body for acts done on a highway other than 
those of its care and maintenance is exemplified by the decision in 
30 Shilton v. Epsom and Ewell Urban District Council ([1937] 1 K.B. 112 ; 
[1936] 2 All E.R. 50), particularly Homer, L.J., {ibid., 125-127 ; 59, 60). 
That was a case where the defendants had control of a highway both as 
surveyors of the highway, and as transport authority in relation to the 
control of the traffic thereon. It had placed certain studs on the surface 
35 of the road to dhect the flow of the traffic. Owing to its negligence, 
one of these flew out and injured a person who claimed damages. It 
was sought to avoid liability on the ground that the studs as origmaliy 
placed were suitable, and it was a case of non-feasance. Romer, L.J., 
says : “ There is, I think, amj)le authority to be found in the books 

40 “ for the proposition that a person causing a nuisance on the highway 
“ of such a nature may be held liable although he hapi>ens also to be 
“ a surveyor of highways or other highway authority ” {ibid., 126 ; 59). 

He quotes from Lord HerschelVs judgment in the Privy Council in 
Municipal Council of Sydney v. Bourke ([1895] A.C. 433) where he 
45 said in respect of a drain under a highway : “ The defendants had 

“ created a nuisance. Having made the drain, and failed to keep it 
“ in such a condition that the road would not fall into it, they were just 
“ as much liable as if they had made the excavation without constructing 
“the drain, and the road had consequently subsided and become 
50 “ founderous,” . . . The owner of land adjohung a highway has 
“ been held hable to an action if he digs a hole so close to the highway 
“ as to create a nuisance to passengers lawfully passing along it. Why 
“ should the municiijality be less liable than any other person, in respect 
“ of the same acts, merety because the road is vested in them and certain 
55 “ powers or duties m relation to its repair are committed to them ? ” 
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{ibid., 441). It is true that hero the defendant did not construct this 
drain. But it was under licence from it that it was placed upon the 
highway under the footpath, and it had the power and duty to see that 
it was kept in repah. In such circumstances not only was it the owner 
of the soil on which it rested, but it remained under its control. In 5 
such circumstances, the principles applied to landlords as well as occu- 
piers seem to be apphcable. They have recently been reviewed in 
Heaj) V. hid Coope and Alhopp, Ltd. ([1940] 2 K.B. 476 ; [1940] 3 AU 
E.R. 634). In that case, it was held that a landlord was liable for in- 
juries caused by the defective condition of premises alongside a highway p) 
even though he had not covenanted with the tenant to do the external 
repairs. MacKinnon, L.J., {ibid., 484 ; 637) quotes Goddard, 3., 

in Wikhick v. Marks and Silverstone ([1934] 2 K.B. 56) where he says : 

“ The landlord has expressly reserved to himself the right to enter and 
“ do necessary repairs : why then should he be under no duty to make it 15 
“ safe for passers by when he knows that the property is dangerous ? 

“ The proximity is there : he has the right to enter and remedy a known 
“ danger. Is the injured j)erson to be left in such a case only to a remedy 

against the tenant '? ” {ibid., 67). 

To the same effect was a decision in Mint v. Good ([1951] 1 K.B. 517 ; 20 
[1950] 2 All E.R. 1159) where the landlord had an implied right to re- 
enter. There the same passage from W ilchick v. Marks and Silverstone 
([1934] 2 K.B. 56) is quoted with the same modification (immaterial to 
the present case) that the landlord does not require to know if the property 
is dangerous. Gorringe v. Transport Commission { (1950) 80 C.L.R. 25 
357) relied on by Mr. Shorland does not appear to assist here. The 
defective culvert there was constructed by the defendant for highway 
I)urposes. It is there said : “It has no other functions or powers, for 

example, in respect of drainage ” {ibid., 362). So Lambert v. Lowestoft 
Corporation ([1901] 1 K.B. 590) deah with the case of a defect in a jjq 
sewer in the non-repair of which there was no negligence ; but may be of 
doubtful authority in the light of later decisions : see also Buckle v. Bays- 
water Road Board { (1936) 57 C.L.R. 259, 271, 298, etseq.). Fortescue's 
case ([1920] N.Z.L.R. 281 ; [1920] G.L.R. 214) was like Corringe’s 
( (1950) 80 C.L.R. 357) in respect of a road culvert and the discharge gg 
of waters therefrom. 

On the question of contributory neghgence, in my view, although 
it was a dark night, the plaintiff must be considered guilty of a serious 
degree of contrib^utory negligence. He had seen, noted and remarked 
upon this dangerous condition for some months previously. Knowing 
that he was in the vicinity of it he should have been on his guard against 
the danger, and taken special care to avoid it. This, apparently, he did 
not do, and, although one can appreciate that such a want of care might 
occur through inadvertence, I feel that, hi the circumstances, he is partly 
responsible for his misfortune. His negligence, however, was momentary jc 
and the neglect of the defendant’s servants extended over a considerably 
longer time although it was not, I think, of so serious a nature as the plain- 
tiff s description ol the hole in the pavement might lead one to conclude. 
Apportionment is, in such circumstances, always difficult, but I think 
the position may be fairly met by attributing one-third of the responsi- ka 
bility to the plaintiff, and two-thirds to the defendant. ^ 

_ The motion for nonsuit is dismissed, and judgment given for two- 
thirds of the special, and two-thirds of the general, damages aw^arded. 

The question of costs was not argued before me and, if the parties 
wish to make any submissions on this question, they may be submitted tk 
to me in writing. 



Shorland, for the appellant corporation. There is no evidence 
which suggested that the drain beneath the footpath, which gave rise 
to the hole which caused the accident, had been constructed by the de- 
fendant. It was laid privately pursuant to s. 274 of the Municipal 
10 Corporations Act, 1900, which is now s. 229 of the Municipal Corporations 
Act, 1933, but subs. (2) thereof was not in the earlier section. 

Before 1900, the Act in force was the Municipal Corporations Act, 

1886, which contained no section in terms similar to the present s. 229 ; 
but see s. 277 of that statute, which meant that there was a duty by 
15 implication cast on a building owner to provide for storm- water drainage ; 
and, if he did not have drainage to the satisfaction of the Council, then 
the Council could construct the drain and charge the owner. This par- 
ticular drain, in the absence of any record, can be assumed to have 
been mstaUed mainly under the Municipal Corporations Act, 1900. 

20 Alternatively, the onus is on the plauitiff to establish whatever facts are 
necessary to found his case, and some help, in the very understandable 
absence of information, might be got from Batt v. Metropolitan Water 
jBoarc? ([1911] 2 K.B. 965, 971, 974) in which the Court dealt with a similar 
situation on the presumption that the stop-cock was inserted pursuant 
25 to the then current legislation ; so that, unless the plaintiff proves, and 
the onus is on him, that the storm-water pipe or drain which gave rise 
to the hole in the footpath was installed by the defendant, then the case J g 

must stand on the footing of a drain or pipe installed by some unlcnown ‘ S 

person, the owner of No. 303, in accordance with the statutory require- 
30 ments then obtaining ; and the case must be dealt with on the basis 
that the drain was laid by some person other than the defendant. 

The only charge that can be made against the appellant, on the 
evidence and findings of this case, is not that it did something and thereby 
created a nuisance or danger, but that it failed to remedy what was 
35 admittedly a nuisance in the footpath or highway which had been created 
by someone else. 


From the foregoing Judgment, the defendant corporation appealed, 
and the plaintiff cross-appealed from that part of the judgment holding 
the plaintiff to be guilty of contributor^^ negligence and the conse- 
quential reduction of the damages awarded to him. 


The appellant meets the plamtiff’s case as follows ; 

A. The appellant is not liable for non-feasance in failing to repair 
the footpath : Cowley v. Newmarket District Council ([1892] A.O. 345) 

40 which applied Russell v. Men of Devon ( (1788) 2 Term Rep. 667 ; 100 
E.R. 359) to the statutory authority of an luban body having control 
and responsibility of highway ; and that decision was followed hi Tarry 
V. Taranaki County Council ( (1894) 12 N.Z.L.R. 467). The same 
principle was ajjphed by the Privy Council in regard to local bodies in 
45 Nova Scotia and New South Wales : Municipality of Pictou v. Geldert 
([1893] A.C. 524) and Municipal Council of Sydney v. Bourke ([1895] 
A.G. 433) ; and by Sir Michael Myers, m Gascoyne v. Wellington 
City Corporation, ( (1942) 4 N.Z,L.G.R. 168). 

B. Failure by a local body to repair a subsidence in the highway 
50 which has resulted from the collapse of a drain introduced by someone 

else is mere non-feasance for which the local body is not liable : Steel v. 
Dartford Local Board ( (1891) 60 L.J.Q.B. 256), vdiere the position was 


5 In the Court of A23peal, 
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analogous to that in the present ease, because the Municipal Corporation 
Acts vested the streets ^vithhi the boundaries of the Borough in the local 
autliority, and s. 149 of the Public Health Act, 1875 (38 & 39 Viet., c. 55) 
which vested the streets in local bodies, conferred the power rather than 
ini])Oscd the duty to repair, as in s. 175 of the Municipal Corporations 5 
Acl, 1933. Section 23 of the Public Health Act, 1875, is, in substance, 
analogous to s. 229 of the Municipal Corporations Act, 1933 ; and the 
Dai’tfoi'd Local Board stood in the same relation to the drain in that 
oascf as the i’etone Borough does in relation to the drain in tlie present 
case. *S'fccJ’,o case ( (1891) 60 L.J.Q.B. 256) is distinguishable from the 10 
aulhorities (jstablishmg that where a local body, in pursuance of powers, 
has itself placed a drain under the highway, on its subsidence, it causes 
an accident, the local body has been held responsible and liable for 
dan!ag(!S : see Borough of Bathurst v. MaePherson ( (1879) 4 App. Cas. 
256). In two subsecpient cases, the Privy Council itself gave the ratio 15 
dteuhndi of MacPhersoii’s ease : see Municipality of Pictou v. Geldert 
(( 1893] A.C. 524, 531), and Municipal Gomicil of Sydney v. Bourke 
([1895] A.C. 433, 441). MetePherson’s case was followed by the High 
Court of Au.stralia in Buckle v. Bayswater Road Board ( (1936) 57 C.L.R. 

259) (where two Judges held there was a distinction between a drain 20 
laid in the road purety for road purposes, and the ease of a drain laid in 
or under the road for other purposes.) In Andrews v. Merton and Morden 
Urlxm District Council ( (1921) 56 L.J. Newsp. 46), referred to in both 
Beven on Negligence, 4th Ed., 390, 434, and Pratt and McKenzie on High- 
ways, 18th Ed., 412; MaePherson’s case was distinguished. McPherson’ s 
case ( (1879) 4 App. Cas. 256) and Buckle v. Baysivater Road Board ( (1936) 25 
57 C.L.R. 259) are both distmguishable on the ground that in both the 
local body itself constructed and laid the drain. It will be contended 
for the respondent that there is authority which supports the proposi- 
tion that it is misfeasance and not mere non-feasance for a local authority 
to place any artificial structure in the highway and then allow the high- 30 
way to fall into disrepair : see Salmond on Torts, 10th Ed. 277 ; the 
authority usually cited bemg White v. Hindley Board of Health ( (1875) 

L.ll. 10 Q.B. 219); but it is distinguishable because the artificial structure 
was introduced by the local body itself. White v. Hindley Board of Health 

( (1875) L.ll. 10 Q.B. 219) was cited to the Court in Steel v. Dartford 35 
Local ^ Board { (1891) 60 L.J. Q.B. 256, 257), and, accordingly, Steel’s 
case is good authority, notwithstanding the Bathurst case and White’s 
case for the present submission, which it establishes and covers the present 
case. 

C. The pow'ors of the local body (the appellant) both in respect 40 
of the drain and the highway in question are permissive, and no liability 
can be imposed on it for failing to exercise such powers. 

Dealing first with statutory powers relating to private drains : Refers 
to s. 229 1 (6) and (6) of the Municipal Corporations Act, 1933. There 
arc a number of provisions relating to private drains which follow in 45 
ss. 231 and 232 and, no doubt, in ss. 353 and 354, which make it an 
olience ior anyone to fail to carry out what the Council has power to 
dii-ect ; but, in respect of private drains, no statutory provisions can 
be found other than those which are relevant to repair. Such powers 
as arc given to the Council by s. 229 are invariably mtroduced by the 50 
word may (see subss. (1), (2), and (6)) ; and under the other provisions 
of the Municipal Corporations Act, 1933, there is no provision that w^ould 
enable the Council itself to repair this di'ain other than on default of the 
owner and on notice pursuant to subs. (6). Consequently, whatever 
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powers the ajjpellant had in regard to the drain were permissive, and not . j 

obligatory . I 

[To F. B. Adams, J. : Section 242 (2) is confined in its terms, I 

5 using the words “ the property so destroyed or mjured,” which refer back ’ 

to the words “wilfully or negligently destroyed.” These powers are J 

mere or jjermissive pow'ers, and not obligatory. Under s. 175, the j 

appellant would have had powder to repair the hole in the footpath, and, 
as a necessary incident of that repair, to replace broken parts of the 
10 drain ; but the powder given by s. 242 (2) is a permissive power. Section 
175 (4) (a) must of necessity give power to do anjdihing necessarily inci- 
dental to the repair of streets. It is permissive and not obligatory.] 

No action lies for failing to carry out a mere permissive power : 

Salm,ond on Torts, 10th Ed. 44. In the present case, the local body 
15 did nothing, so it is not a case in wdiich it can be said to be negligent 
in exercising the power : see East Suffolk Rivers Catchment Board v. 

Kent ([1941] A.C. 74, 82, 85, 88, 90, 95, 102, 103 ; [1940] 4 All E.R. 

527, 529, 531, 533, 535, 538, 543, 544) ; Sheppard v. Glossop Corporation 
([1921] 3 K.B. 132, 145 ); Smith v. Cawdale Fen, Ely {Cambridge), Com- 
20 missioners ([1938] 4 All E.R. 64) ; and Gillett v. Kent Rivers Catchmsnt 

Board ([1938] 4 All E.R. 810) (all referred to in East Suffolk Rivers Catch- 1 

ment Board v. Kent ([1941] A.C. 74, 83, 84 ; [1940] 4 All E.R. 527, 530, ^ 

531). ; 

The true principle uj)on which the immunity of the modern statutory ' I 

26 local body for non-feasance in respect of the highway rests is that there - j 

is no liability for failure to exercise a mere power ; and, in this con- ; | 

nection, see Municipal Council of Sydney v. Bourke ([1895] A.C. 433, , I 

439), to the effect that no action lies for the failure to exercise mere 
statutory powers. 

30 D. That a borough corporation does not stand in such a relation- , | 

ship to the highway in the borough as to incur a common-law liability 
for failing to remedy a nuisance created in the highwuy by another : see 
Salmond on Torts, 10th Ed. 233, 236, 237 ; and, in particular, as to the 
hability on occupier, Sedleigh-Denfield v. O'Callaghan ([1940] A.C. 880; 

35 [1940] 3 AU E.R. 349). 

Consequently, a local body is neither an occupier nor a landlord in 
the chcumstances of this case ; and, indeed, it is not in a relationship 
to the hole or the drain which would give rise to liability for nuisances 
created by others. Hall v. Beckenham ([1949] K.B. 716, 717, 727 ; [1949] 

40 1 All E.R. 423, 426) is distinguishable on the facts. 

[To the Court ; Section 27 4 (4) of the Municipal Corporations Act, 1900, 
was in terms similar to s. 229 (6) of the Municipal Corporations Act, 

1933.] 

Under s. 175 (4) Qi) of the Municipal Corporations Act, 1933, any 
46 pow'er of a local body to stop or close a street is subject to very stringent 
control in the matter set out in the Fifth Schedule to that statute : 
cf. Lambeth Overseers v. London County Council ([1897] A.C. 625, 630), 
and, in particular, the judgment of this Court in Fortescue v. Te Awamut u 
Borough ([1920] N.Z.L.R. 281, 283, 284, 290, 291, 296, 301; [1920] 

50 G.L.R, 214, 215, 218, 219) citing Sanitary Commissioners of Gibraltar 
V. Orfila ( ]1890) 15 App. Cas. 400) ; and see (1914) 30 Law Quarterly 
Review, 276, 283. Fortescue' s case is a decision of this Court which 
covers the present case, and establishes that there is no hability ; and 
see Bank View Mills, Ltd. v. Nelson Corporation ([1943] K.B. 337, 339, 

65 341; [1943] 1 All E.R. 299, 301, 302) and, finally, Crowley yr. New- 
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market Local Board {[1892] A.O. 345, 346, 348), where the question of 
nuisance was not specifically mentioned, hut the facts are such that 
the question of nuisance and liability could not have been absent from the 
consideration of the Court ; and that case illustrates, if it does nothing 
more, the present submission. 5 

{Cooke, J. Were those submissions put to the learned Judge ?] 

Not as elaborately as here. The specific submission that no liability 
can be imposed upon a local body for failitig to exercise statutory jaowers 
was not put to His Honour ; but the others were as put, though not 
in the detail given here. 10 

[B. B. Admns, J. : Perhaps that submission was implied ?] 

Yes._ There was no duty imposed on the appellant to exercise mere 
permissive powers. His Honour’s judgment is without support on the 
particular basis on which he holds the defendant liable. The defendant 
was entitled to judgment. 15 

Relling, for the respondent. A series of cases has established that 
a local body has a different responsibility in relation to roads from its 
responsibilit}^ in relation to drains. It is misfeasance where a local 
body has constructed a drain on or about a road and has allowed the 
drain to fall into disrepah so that it is a source of danger by reason of 20 
which a person lawfully using the road suffers damage : Borough of 
BatJmrsfv. MacPherson ( (1879) 4 App. Cas. 256). There have been many 

attempts shice that case to explain it away but the actual decision, as 
based on nuisance, was expressly approved in Municipal Council of 
Sydney v. Bourke ([1895] A.C. 433) ; and the distinction is also shown 25 
m Anikrews v. Merton and Morden Urban District Council ( (1921) 56 
LJ. Newsp. 466) : see 16 Halsbury's Laws of England, 2nd Ed., 336. 

In Gascoyne v. Wellington City Corporation, \ (19.2) 4 N.Z.L.G.R. 168) 
ou C.J., adopted the statement in Salmond on Torts, 

Jth Ed. 299. As the evidence in this case shows, the dram was an arti- 





This drain is under the control of the appellant Borough because : 
(a) It is the only person or body who can in any way touch or interfere 
with the drain as it stands. It has specific power under s. 229 (6) to 
direct the owner to repair ; and under s. 242 (2), which gives the Council 
5 itself power to repair in two ways, (i) the Council can repair where property 
has been wilfully or negligently damaged or injured ; and (ii) if it 
catches the offender it can recover the costs from him ; and those two 
powers are independent. (In this case, the appellant Borough itself 
has presumed that the damage to the drain was done bj^ a lorry). Proof 
10 of whfulness or negligence is not necessary before the local body can re- 
pair the damage ; there is nothing in s. 242 to stop the Council, where 
it thought the drain had been negligently damaged, and after repairing 
the drain, from taking the offender to Court to recover the cost. Under 
ss. 203 (c) and 24 (2) of the Municipal Corporations Act, 1933, it is an 
15 offence for other i^ersons to interfere with such a drain as this ; and 
it would be impossible to touch this drain without first obtaining per- 
mission. There is no duty imposed by the Act itself on any owner 
or occupier to repair such a drain. He has no power, and he has no 
duty under the statute. 

20 The Council repaired this particular defect (as the evidence shows) 
and that is sufficient to show that this drain has been wdthin the control 
of the Borough. If that be accepted and it becomes a public drain, 
then it has become vested in the appellant by virtue of s. 219 ; and 
the appellant has thus become liable as a drainage authority for any 
25 nuisance, such as has arisen here : 24 Halshury's Laws of England, 2nd 
Ed., p. 87, para. 152. '3 he occupier of land is liable for continuing a 

nuisance that exists on his land, even if, m certain circumstances, he 
did not cause the nuisance ; Sedleigh-Denfield v. O'Collaghan ([1940] 
A.C. 880, 890, 904, 905 ; [1940] 3 AH E.R. 349, 355, 365, 366) and see 
30 Chapman v. Fylde Water Works Co. ([1894] 2 Q.B. 599, 603, 607), which 
is analogous to the present case. On later legislation after that case, 
and preceding Bait v. Metropolitan Water Board ([1911] 2 K.B. 965), 
it was laid dowm that there was an obligation on the householder to 
carry out sueh repahs. Steel v. Dartford Local Board ( (1891) 60 
35 L.J.Q.B. 256) is distinguished for the reasons : (a) it was sought to hold 
the local body liable for negligent construction, while in this present 
case that course of action was abandoned as no evidence could be ob- 
tained as to the cause of the construction ; (6) the accident apparently 

occurred shortly after the hole developed and there was no allegation 
40 that the local body should have been aware of it, and the question never 
arose as to what would have been the defendant Board’s position if such 
an artificial structme later collapsed, and the local authority left it in 
a collapsed condition ; (c) Steel’s case is no authority for the proposition 
that the control of such a drain-pipe would not vest in the local body. 

45 It is not necessary, in order to fix the local body with liability, that it 
should itself have created the nuisance ; but there is a liability where it takes 
control of something artificial in its streets and allows it to remain there 
in such a state of repah* that it is a nuisance : Simon v. Islington Borough 
Council ([1943] K.B. 188, 198 ; [1943] 1 AU E.R. 41, 45) and see the 
50 reference therein to Skiltoti v. Epsom and Ewal Urban District Council 
([1937] 1 .K.B. 112 ; [1936] 2 Ah E.R. 50). In this case, the Petone 
Borough Council has taken control of this drain-pipe and has permitted 
the pqDe itself to become a nuisance, and it is therefore liable in damages 
to the respondent : Pollock on Torts, 15th Ed. 317. 

55 The powers set out in the Municipal Corporations Act, 1933, regarding 
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draiiiu,ifo are conferred in permissive language ; but, in certain circum- 
stances, permissive words may bo construed as mandatory, and, tliere- 
fore, become duties ; Oraies on. Statute Law, otii Ed. 204. ^ In a 
ea.se such as tiie present where the local body is rcsj>onsible tor.' the 
efficient drainage of the Borough, and there aj)pears no other jmvyer to 5 
forcic an abatement of a nuisance arising in connection with drainage, 
tlien those permissive powers to repair, or to give notice to re])air, should 
be interpreted as being mandatory, and as creating a duty to exercise its 
powers to abate the nuisance. ' East Suffolk River.'^ Catchment Board 
V. Kent ([1941] A.C. 74; [1940] 4 All E.R. 527) is distinguishable as 10 
the land-owners in that case who w(;re comjjlaining themselves had 
power to do tlie work to abcite the nuisance ; in this case, the house- 
holder had no power. In Hall v, BeckenJuini Corporation ([1949] K.B. 

710 ; [1949] 1 yVll E.B. 423) no real distinction is drawn between parks 
and highways or streets in the borough : the local bodies here have 15 
certaiji powers of control over both, and the only difference seems to ])e 
one of degree. 

if there was no responsibility on local bodies as occupiers of streets, 
in the sense that the}'’ could not control nuisances created by unknown 
p(.‘rsons, it would have to follow that in any case where any unknown 20 
person created a nuisance on a highway or street within the control of a 
local body (such as digging a dangerous hole in it), and where the local 
body knew of the hole perhaps through a succession of accidents, thei’e 
W’ould still be no claim against the local body b}’ those who suffered from 
the nuisance. As far as private occupiers are concerned, Sedleigh- 25 
Denfield v. O'Callayhan ([1940] A.C. 880 ; [1940] 3 AU E.R. 349) covers 
such a position ; and it should follow that local bodies, where they are 
drainage authorities, are liable for controlling the nuisance after it has 
come to their knowledge : see Sim.on v. Islington Borough Council ([1943] 
K.B. 188, 198 ; [1943] 1 All E.R. 41, 45). 30 

On the cross -appeal: By virtue of s. 3 (6) of the Contributory Negli- 
gence Act, 1947, referred to m Helson v. McKenzies Ltd. ([1950] N.Z..L.R. 

878, 921 ; [1950] G.L.R. 388, 407) it is for the jury to determine the 
total damages and any reduction therefrom. In the present case, 35 
contributory negligence was not jDleaded ; it w'as not argued ; and no 
submissions 'W'ere made on it. Admittedly, questions of fact over and 
above the issues that were put to the jury were left to the learned trial 
J udge to determine ; but there was no consent (as there w^as in Helson' s 
case) by the parties to any questions of contributory negligence being 40 
decided by him ; and it was not so intended. Contributory negligence 
should be pleaded by the defendant : Bidlen and Leake's Precedents of 
Pleadings, 10th Ed. 794, and see R. 128 of the Code of Civil Procedure. 
Contributory negligence is an affirmative defence : Williams on Joint 
Torts and Contributory Negligence, 386. It is a general practice in New 45 
Zealand to include contributory negligence in a statement of defence. 

The learned Judge was wrong in talcing the question of contributory 
negligence into his own hands at the stage of the proceedings when he 
did ; and, as the jury found for the jdaintiff and raised no questions on 
the issue, the verdict of the jury should be restored. If that be not 60 
accepted, then, as a matter of fact, His Honour was wrong in holding 
that the respondent was guilty of contributory negligence ; Davies v. 
Swan Motor Co. (Swansea), Ltd. ([1949] 1 All E.R. 620, 632 (referred to 
by Qresson, J., in Helson’s case ([1950] N.Z.L.R. 878, 921, 1. 33 ; [1950] 
O.L.R. 388, 407) ); and see Lord Gocicburn, C.J., in Thompson v. North 65 
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Eastern Railway Co. ( (1860) 2 B. & S. 106, 115 ; 121 E.R. 1012, 1016) 
gives tlie test to be applied in this case. His Honour has misdirected 
himself on the point {ante, p. 313, 1. 41), because the plaintiff’s seeing 
a hole several times in a period of six months was not such as would put 
5 a i^rudent man on his guard in the circumstances in which this accident 
occurred. The accident happened at 10.30 p.m., after a visit to a picture 
theatre, and the lighting was not good. Further, the particular hole 
was close to the kerb ; and it is not as though it was a type of obstruction 
extending across a footpath, which every prudent man, after seeing 
10 once, would carry in his mind. The respondent was in a position of 
ordinary manoeuvre, attempting to pass slower-moving pedestrians. 
On these facts, it was unreasonable to attribute to the respondent a 
lack of prudence or care of his own safety. 

Shorland, in reply. It was submitted by Mi\ Rellhig that the drain 
15 w’as a drain vested in the local body, and he founded his submission on 
the provisions of ss. 219 and 220 of the Municipal Corporations Act, 1933. 
Before he can bring under s. 220 a drain that is not a public di-ain shown 
on the drainage map, he must first bring evidence proving that the drain 
in question has been in the de facto control of the local body for not less 
20 than twenty years. Furthermore, s. 229, which deals ^vdth private 
drains, is careful in its choice of language when it refers to the tyjje of 
drain that a householder can be called upon to lay. Sections 219 and 
220, referring to and using the words “ public drain ”, cannot be con- 
strued as governing another tjqae of drain dealt with in the Act and 
25 named as a “ private drain ”, and, accordingly, the submission fails. 
Alternatively, even if the drain were now vested in the local body, the 
authorities to which Mr. Belling referred, and on which he relied, without 
exception relate to drains which the local body has itself constructed 
and placed in th ? highway. Chapman v. Fylde Water Works Co., 
30 Ltd. ([1894] 2 Q.B. 599), considered in Batt v. Metropolitan Water Board 
([1911] 2 K.B. 965, 971, 974), is a decision which must be confined to its 
o^vn particular facts and the joarticular statute that was relevant to that 
case ; it is clearly distinguishable, and the judgments show that the 
learned members of the Court of Appeal were insistent that CJiapman^s 
35 case was a decision on its own particular facts and statute, and had no 
general application. When a householder is called upon by the local 
body under s. 229 of the Municipal Corporations Act, 1933, or under 
any similar section which may have obtained m earlier Acts, to lay a 
storm-water drain from his house to the street channels, then, in sub- 
40 stance, he receives what in effect is an easement to lay a water-pipe or 
drain-pipe from bis house across and under the footpath ; or, perhaps, 
it may more correctly be said to be a licence than a true easement ; 
and it is well established that a right to lay water-pipes through the land 
of another carries with it the right to enter that land for purposes of 
45 maintenance, etc. If a local body pursuant to the statutory power 
given by s. 229 calls on a householder and, therefore, gives him the right 
to lay pipes under the footpath, there is none the less a licence granted 
which is indistinguishable from the licence which the owner of a servient 
tenement may grant in the case of private land ; and, if that be well 
50 founded, then there is no question in regard to the right of repair as 
incident to such licence : Goodhard v. Hyett ( (1883) 25 Gh.I). 182, 186, 
187) which refers also to Pomphrey v. Bicroft ( (1669) 1 Saund. 321, 323 ; 
85 E.B. 454, 459). Once it is established there is a right in the house- 
holder to repair the pipes, there can be no question of his contravening 
56 s. 203 of the Municipal Corporations Act, 1933. Simon v. Islington Borovyh 
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Council ([] 943] K.B. ] 88, 198 ; [1943] 1 All E.R. 41, 45) is distinguisliable ; 
aiul the statement the/rein {ibid., 196, 197 ; 44) is obite?’ dicta in so far 
as it relates to Skilton’s case ([1937] 1 K.B. 112 ; [1936] 2 All E.R. 50) 
as that case did not go to the length which the statement suggests, 
as ihe, basis of SkUton’s case was that the defendant itself had inserted 5 
the artificial structure in the surface ol the roadway, and it had done 
so for traffic jnirposes, so that the stud stood in the same position as 
would any other traffic sign. 

A.s to the cross-appeal : It is admitted that there was no thought, 
wlnm issues Avere settled and the agreement made that other questions 10 
of hict were for His Honour, that there was any issue in relationship to 
contributory jiegligence to be determined. Without hesitation, Mr. 
Rellimfs statement that he would not have knowingly agreed to an issue 
of contributory negligence being taken from the jury and determmed 
by the learned" trial Judges is accepted. 15 

As to Avhether contributory negligence must be pleaded or not : see 
WakeMn v. London a7id South Western Railway Co. ( (1886) 12 App. Cas. 

41, 51, 52). 

[Cooke, J. : There was never a mention of the words contributory 
negligence in the lower Court hearing ?] 20 

That is correct. The pleading was deliberate, and a decision was 
made against j)leading contributory negligence. 

Cur. adv. vult. 

Hutchison, J. I am in agreement with F. B. Adams, J., {post, 
p. 327) whose judgment I have had the opportunity of reading, that the 25 
appeal should be allowed. 

I Avouid hlie, hoAvever, to add to what he has Avritten, AAdth which 
I am in general agreement, one or tAvo observations of my OAvn. 

I thinlc that the view of the learned trial Judge, on Avhich he held 
that the appellant was under a duty to abate the nuisance that existed 30 
Avith the hole in the footpath, Avas that there was such a duty resting on 
it by Aortue of the combined effect of the provisions of the Municipal 
Corporations Act, 1933, Avith regard to drainage and the common law. 
That I thinlr appears from the passage in the judgment : “In my view, a 
“general survey of the provisions of the Municipal Corporations Act 35 
“ with regard to di'ainage shows that the streets are vested in the defend- 
“ ant under s. 175 of the Municipal Corporations Act, 1933, for the pur- 
“ poses of drainage, as well as for use as highways and other purposes. 

“ It follows that as a drainage authority it is the OAvner of the soil so 
“ far at least as the ownership is necessary for diainage purposes. There 40 
“ is no doubt as to the hability of private oAvners to an action for nuis- 
“ance where they create a danger of this Idnd alongside a highway : 

“ 24 Ealsbury's Laws of Engla^, 2nd Ed. 149. Pubhc bodies are 
“ liable for nuisances in the same way as other persons are liable unless 
“ protected by statute, or in cases of non-feasance while acting in their 45 
“capacity as surveyors of highways {ibid., para. 152) ” {Ante, p. 311, 

1. 53), 

For the reasons given by my brother Adams, {Post, p. 327), I think 
that there was no duty imposed on the appellant by the drainage pro- 
visions of the Municipal Corporations Act. 50 

As to the common law: paragraph 152 of 24 Halshury’s Laws of 
Englawl, 2nd Ed., cited in the passage quoted from the judgment sets 
out : 
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Public bodies in whom property or laorkfi are vested for public purposes, whether 
for profit or not, are liable for nuisances in the same way as other persons are liable, 
unless protected by statute ; but local authorities acting in the capacity of sur- 
veyors of highways are not liable for nuisance by nonfeasance in that capacity. 

5 (The italics are mine). It was, in my opinion, the drain, not the street, 
that was the “ property or works ” in this case, and, as my brother 
Adams shows, the drain was not vested in the appellant. In my opinion, 
with great respect to the view expressed by the learned trial Judge, the 
drainage provisions of the Municipal Corporations Act did not impose 
10 such a duty on the appellant nor did the common law, nor did the two 
combined. In Hall v. Beckenham Corporation ([1949] 1 K.B. 716; 
[1949] 1 All E.R. 423) though the plaintiff failed in imposing liability 
on the defendant, Finnemore, J., thought that the Corporation might 
well have been liable if it had had power to prevent the nuisance alleged, 
15 that of creating considerable noise by the flymg of model aircraft. 
That, however, was not a highway case. In Shilton v. Epsom and Ewell 
Urban District Council ([1937] 1 K.B.112 ; [1937] 2 All E.R, 50), the 
local authority had introduced the studs into the road surface in its 
capacity as transport authority and not in the capacity of highway 
20 authority in the ordinary sense. It had caused the nuisance. That 
case, in my respectful opinion, does not bear on the present one, as the 
appellant here did not mtroduce the drain into the road and did not 
cause the nuisance. For the same reason. Borough of Bathurst v. Mac- 
pherson ( (1879) 4 App. Gas, 256), to which case Lord Herschell was re- 
25 ferring when he made the comment in Municipal Council of Sydney v. 
Bourke ([1895] A.C. 433) that is quoted in the judgment under review, 
in my opinion, does not bear on the present case. 

In Simon v, Islington Borough Council ([1943] K.B. 188 ; [1943] 
1 All E.R. 41), cited for the respondent, the Islington Corporation had 
,30 not itself introduced the tram rads into the road surface, but the effect of 
the statutory provisions was that it had succeeded to the obligations 
of the London Passenger Transport Board, which had in turn succeeded 
to the statutory obligations of the tramway promoters who had so 
introduced them. 

36 The removal of the danger that had developed on the footpath was 
primarily a highway matter ; and, as the appellant did not mtroduce 
the drain into the street and the drain was not vested in the appellant 
and there was no duty on the appellant as drainage authority to repair 
it, the liability of the appellant, if any, must, in my opinion, be de- 
40 termined on the law applying to it as highway authority ; and on that 
law it is not liable for its non-feasance. 

I agree that the judgment of the Court should be as proposed by 
F. B. Adams, J. 

Cooke, J, The facts of this case and the course of proceedings 
45 in the Supreme Court are stated in the judgment of Fair, J. {ante, p. 308), 
and it is unnecessary to repeat them. The defendant, having at the 
conclusion of the evidence for the plaintiff moved for judgment, or, 
alternatively, for a nonsuit and having renewed those applications at 
the end of the evidence, repeated them after verdict by a formal notice 
•50 of motion, the grounds of which are stated in the judgment of the learned 
Judge. Upon that motion and upon the plaintiff’s contemporaneous 
motion for judgment, the learned Judge delivered his judgment on 
February 9, 1953, dismissing the applications for judgment for the de- 
fendant, and, alternatively, for a nonsuit and entering judgment for 
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tljo plaintiff for the amount of the jury’s verdict reduced by one-third 
as a result of the attribution to the plaintiff of that proportion of the 
responsibility. From that the defendant has appealed, and the plaintiff 
has cross-appealed against so much of the judgment as assigns blame to 
him. 5 

The conclusions at which the learned Judge arrived on the question 
of the liability of the defendant, in sub-stance, were, first, that, the drain 
having been installed for purj)oses other than the use of a highway as 
a highway, the sole question for decision was whether the defendant 
is liable not as a highway authority but as a drainage authority ; secondly, 10 
that the defendant did not construct the drain but, as a di’ainage authority, 
consented to its construction ; and, thirdly, that in its capacity as a 
drainage authority it is liable on the gromid that, in the circumstances, 
not only was it the o’ivner of the soil on which the drain rested — so far, 
at least, as ovmership W'as necessary for drainage pm’poses — but the di’ain 15 
remained under its control and that, therefore, upon the common-law 
principles that regulate the liability of landlords and occupiers for nuis- 
ance, it is responsible for the nuisance caused by the destruction of the 
drain. The learned Judge also referred to the question as to whether 
the defendant could be liable as a drainage authority on the ground that 20 
it was negligent in failing to exercise its statutory power to call upon 
the owner of the premises to repair the drain. Holding, however, as 
he did, that the defendant is liable for the nuisance on the groimd of 
ownership of the soil and control of the drain, he did not consider it neces- 
sary to express any opinion on the question of a right of action against 25 
it for breach of its duty to exercise that statutory power, although he 
did treat the existence of that statutory power as showing that the drain 
was under its control. 

Before us, eoimsel for the plaintiff accepted, and I think rightly 
accepted, the fhst of the learned Judge’s conclusions. Moreover, I 
did not understand him to contest the second of those conclusions ; 
but upon it I shall say a word or two in a moment to indicate my reasons 
for agreeing with it. Mr. Belling did, however, put in the foreii'ont 
of his argument the ground upon which Fair, J., held the defendant 
Mable, its responsibilitj^ in nuisance, and he also sought to fasten the 
defendant with liabihty on the gromid upon which the learn d Judge 
found it umiecessary to express an opinion, its breach of statutory duty 
in failing to call upon the owner to repair. The argument for the de- 
fendant, in short, was that it is not liable on either of those grounds. 

The second conclusion is directed to the circumstances under which 
the drain was constructed. It is, therefore, desirable fhst to say .some- 
thing about the history and the nature of the dram. It was constructed 
on some date before 1905 in order to take away the storm water from the 
privately-owned building at No. 303 Jackson Street, Petone, and to 
discharge it into the street channel. The defendant has, however, no 45 
knowledge or record of who constructed it and there is no evidence 
before the Court as to who did. Section 229 of the Municipal Corpora- 
tions Act, 1933, contains provisions authorizing a Council to require an 
owner to lay a private drain from any undrained laud and to connect 
such private drain wdth any street channel and authorizing the Council, 60 
on his failure to do so, to cause the work to be done and recover the cost 
from him. Provisions that are the same for all present purposes v^ere 
contained in s. 274 of the Municipal Corporations Act, 1900, which was 
in force between 1900 and 1908. The provisions of the Municipal 
Corporations Act, 1886, were somewhat different ; but it is umiecessary 55 
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to consider what the position would have been if the drain now in 
question had been constructed while they were in force because the onus 
of proving the date when and the circumstances under which the drain 
was constructed lies on the plaintiff and, as he is al>]e only to prove 
that the drain was constructed before 1905 and is unable to a,dduce any 
evidence as to whether construction took place before or after the date 
when the Act of 1900 came into force, October 18, 1900, the defendant 
is, as I think, entitled to say, as it in effect does, that, the construction 
of the drain between 1900 and 1905 not having been shown bj'- the plaintiff 
to have been any less probable than its construction at some earlier time, 
the plamtiff is not entitled to have the case determined on any other basis 
than that construction took place between 1900 and 1905. 8o approach- 
ing the matter, I think the proper inference to draw from the evidence 
before the Court — or rather from the lack of evidence— -and from the 
fact that, during that period, s. 274 of the Act of 1900 was in force is that 
the then ovuier of the premises constructed the drain either in response 
to a notice from the Council given under that secition or on his own 
initiative with the permission of the Council. In the former event, 
as well as in the latter, the Council can properly be said to have con- 
sented to its construction. 

The learned Judge’s third conclusion, in effect, is that liability in 
nuisance rests on the defendant as a result of a combination ownershij), 
which enabled the defendant to consent to the construction of the drain, 
and control, which sprang from its powers under s. 229 of the Act of 
1933. It is plain that a local authority may be both a highway authority 
and a drainage authority and that its liability depends upon the par- 
ticular capacity in which it committed the act or omission complained of : 
see, for instance, White v. Hindley Local Board of Health ( (1875) L.R. 
10 Q.B. 219) • Buckle v. Baysivater Hoad Board \ (1936) 57 O.L.K. 259). 
From that point onwards, however, the authorities are not always easy 
to reconcile, but, in my opinion, they show that, apart, of course, from 
some special statutory provision, a sewerage or drainage authority is 
not liatile in nuisance for the dangerous state of sewers or drains in a 
highway unless (1) it constructed them : Borough of BatJmrst v. Mac- 
pheraon ( (1879) 4 App. Gas. 256, 267) (as to whicd) see Municipality of 
Pictou V. Geldert ([1893] A.C. 524, 531) and Municipal Council of Sydney 
V. Bourke ([1895] A.C. 433, 441) : Steel v. Hartford Local Board ( (1891) 
60 L.J.Q.B. 256) ; Buckle v. Baysivater Road Board ( (1936) 57 C.L.R. 
259) ; Shilton v. Epsom and Ewell Urban District Council ([1937] 1 K.B. 
112, 124; [1936] 2 All E.R. 50, 58 per Slesser, L.J.) ; Simon v. Islington 
Borough Council ([1943] K.B. 188 ; [1943] 1 All E.R. 41) (where it was 
held that a positive and active step taken by the Council to keep certain 
disused tramway tracks in situ was equivalent to the original construc- 
tion of them and, therefore, that its liability was no less than if it had 
origmally constructed them) ; or (2) it is the owner of them ; White 
V. Hindley Local Board of Hexdth ( (1875) L.R. 10 Q.B. 219) (approved 
in Borough of Bathurst v. Macpherson ( (1879) 4 App. Gas. 256, 266) ); 
Shilton V. Epsom and Ewell Urban District Council ([1937] 1 K.B. 112, 
122, 123 ; [1936] 2 All E.R. 60, 56, 57, per Slesser, L.J.) ; or (3) it has the 
control or management of them : Borough of Bathurst v. Macpherson 
( (1879) 4 App. Gas. 256, 265); Thompson ■v. Mayor, etc. of Brighton 
([1894] 1 Q.B. 332, 344, per Davey, L. J.). Upon this last point it is useful 
also to refer to Hall v. Beckenham Corporation 1 K.B. 716 ; [1949] 

1 All E.R. 423). It is not a highway case, but is, I think, of assistance 
for })resent purposes on tiie question of liability on the basis of control 
or management. 
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It is necessary, then, to consider whether the circumstances of the 
present case bring it within any of the three categories just mentioned. 

As to the first, it cannot be inferred that the defendant itself constructed 
the drain ; and, even if its construction by the then owTier of the premises 
— and, as I have already said, I think it must be inferred that he con- 5 
structed it. — ^took place in compHance with a notice from the Council 
given under s. 274 (1) (a) of the Act of 1900, such construction would 
not, in my opinion, have constituted construction by the defendant 
within the meaning of the decisions that treat construction as a ground 
of liability : see Steel v. DaHford Local Board ( (1891) 60 L.J.Q.B. 256, 10' 
257). 

Upon the question of ownership of the drain, it is necessary to refer to 
the plaintiff’s contention that the drain had become a public drain. 

The importance of that contention is that, if the drain was a public drain, 
it by that very fact became vested in the corporation : see s. 219 of the 15 
Municipal Corporations Act, 1933. I think, however, that the pro- 
visions contained in subs. (1) {a) of s. 229 of the Municipal Corporations 
Act, 1933, and in s. 274 (1) (a) of the Municipal Corporations Act, 1900, 
and in the corresponding sections in the intervening Acts of 1908 and 1920 
show that the drain in question here is a private drain within the mean- 20 
ing of the legislation ; and, whatever may be the precise meaning and 
effect of s. 220 of the Municipal Corporations Act, 1933, which provides 
that every draha in a borough that has actually been under the control 
of any borough council for not less than twenty years as a drain shall be 
deemed, to be a public drain, there is no evidence here of anything having 25 
been done by the Council under s. 274 of the act of 1900* or under the 
successors of that section or under any other power that could have con- 
stituted actual control within the meaning of s. 220 of the Act of 1933. 

In my opinion, therefore, the dram has not become a public drain and is 
thus not vested in the Council by virtue of s. 219 of the Act of 1933. It 30 
is not suggested that there is any other way in which the Council could 
be the owner of the drain. 

The third class of case mentioned above relates to the question of 
control and management. The only powers of the Council over the 
drain that require consideration upon this aspect of the matter are 35 
those contained in subss. (1) (&) and (6) of s. 229 of the Act of 1933. I 
have had the opportunity' of reading and considering the judgment of 
my brother Adams {post, p. 326) and I agree with him that, for the 
reasons he gives, the provisions of subs, (1) (6) do not impose a duty, 
as distinct from a discretionary power, to give notices to owners requir- 40 
ing them to repair then- private drains. I thinlc it is also clear that the 
provisions of subs. (6) operate in a similar way : indeed, the view that 
they do not impose a duty was, I think, not challenged, and is, in fact, 
emphasized b} the presence of the words “if it thinks fit.” Nor is 
it suggested that the defendant was itself under any duty to repair arising 45 
otherwise than under subs. (6) of s. 229. In my opinion, the provisions 
of subss. (1) (6) and (6), construed in this way, fell short of showing that 
the drain w'as under the control or management of the defendant within 
the meaning of the decisions. 

I take the view, then, that the present case does not fell within any 50 
of the three categories I have mentioned. Moreover, as the defendant 
is not the owner nor has the control or management of the dram, it is 
not necessary to consider the further question whether the principles 
that govern the liabilities of occupiers and landlords for nuisance extend 
to a sewage or drainage authority in whom is vested the ownership, con- 55 
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trol or management of sewers or drains : but I would not wish to be re- 
garded as assenting to the view that this question should receive an 
affirmative answer. 

The defendant being, as I think, free from liability in nuisance, it is 
5 necessary to consider whether it is liable on the ground of breach of 
statutory duty by reason of its failure to exercise its statutory powers 
under s. 229 (1) (6). I thinlc that the answer to any such suggestion is 
that those provisions do not impose a duty on the defendant. 

I thinlc it is desirable to say a word about Chapman v. Fylde Water- 
1© ivories Co., Ltd. ([1894] 2 Q.B. 599) which was cited and relied on for the 
plaintiff, and which related to the non-repair of a cover or guard- box 
let into the pavement by the waterworks company to protect a stop- 
cock it had placed there. The claim there was based on negligence 
and the Court of Appeal held that the company was under a duty to 
15 repair the cover. The ground upon which Lord Esher, M.R., and Kay, 
L.j., proceeded was that, as under the legislation the company alone 
had power to repair it, there was a duty upon it to do so, while A. L. 
Smith, L.J., held that, upon the true construction of the legislation itself, 
the company was subject to that duty. That decision was thus based 
20 on the existence of a duty to repair*. In the present case, the defendant 
was under no duty to call upon the owner to repair under subs. (1) (6) 
of s. 229 of the Municipal Corporations Act, 1933, and it is not suggested 
that it was itself mider any duty to repair either under subs. (6) of that 
section or otherwise. The decision in Chapman’s case ([1894] 2 Q.B. 
25 599) does not, therefore, assist the plaintiff upon either of the heads 
under which his case is put. 

I am for allowing the appeal and consequentially dismissing the cross - 
appeal, and I agree with the orders as to costs that are proposed in the 
judgment of my brother Adams. 

30 F. B. Adams, J. The judgment under review exonerates the 
appellant from liability in its capacity as a highway authority ; and, 
there being no evidence of any misfeasance on its part, I respectfully 
agree. But the learned Judge has held the appellant liable in its 
capacity as a drainage authority. The drain is an ordinary storm- water 
35 drain constructed from a builditig and running across and under the 
footpath to the street-chamiel. At some uMmown date about six 
months before the accident to the respondent, the concrete kerbing of 
the street-chaimel and the adjacent end of the drain were broken by some 
unknown means — ^probably by the wheel of a heavy vehicle negligently 
40 driven. The respondent and others observed the resulting hole at the 
edge of the footpath, and watched it growing slowiy as month succeeded 
month ; but no one thought of informing the appellant or any of its 
officers or servants until after the accident. The drain and footpath 
were then promptty repaired. 

45 Apart from these facts, nothing whatever is known as to the history 
of the drain except that it was constracted before 1905. There is no 
ground for supposing that it was constructed by, or at the mstance of, 
the apj)ellant, but it may be proper to assume, as the learned Judge did — 
on the supposition that it could not be lawfully constructed without 
50 the appellant’s consent — ^that such consent was given. The work of 
forming and asphalting the surface of the footpath over the drain and 
the construction of the kerb and the outlet through the kerb must 
necessarily have been done by the appellant, and the ajDpeUant has, no 
doubt, also attended to the subsequent maintenance of the footpath 
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and the kerb. But these things were done in its capacity as a highway 
aulhocity; and it will be observed that nothhig whatever is proved 
i o have been done by it in its capacity as a drainage authority, except, 
[x-rhaps, that it may manj^ years ago have given an express or implied 
cons(ait to the construction of the drain. 5 

in the Sujjreme Court, Mr. RelUng, as coxmsel for the respondent, 
endeavoured to found liability on the contention — rejected by the 
learned Judge but renewed before us — that the drain is a “ pubhc drain ” 
within the meanhig of the Act by virtue of s. 220, and is accordingly 
vested in the Borough Comacil by s. 219. What s. 220 requires is that lO 
the drain shall have been “ actually, and whether legally or not, under 
“ tlie control of any Borough Comicil ... for not less than twenty 
“ years as a drain,” in which event it is to be deemed to be a public di'am 
under the Act. With respect, I would hesitate to accept the learned 
Judge’s view that the operation of s. 220 must be limited to drains that 15 
are in then iiatme used for public drainage, or are such that it is the 
recognized duty of a Borough Council to provide them. It seems to 
me that drains of those descriptions would naturally fall within the 
words quite ai)art from s. 220. Under s. 233, a Borough Coimcil may 
declare any “ common private diuin ” to bo a public drain ; and I think 20 
it must follow that a common private drain may also become a public 
drain under s. 220 by virtue of actual control for not less than twenty 
years. There is no apparent reason why a private drain other than a 
common jirivate drain may not be similarly affected by s. 220, though 
it might require stronger evidence to show that the Borough Council 25 
had exercised actual control. I doubt, therefore, whether s. 220 can 
be limited in the way suggested by the learned Judge. But it is enough 
for the purposes of this case to say that this drain is not a public drain 
withm the ordinary meaning of the words, and that, in the absence of 
any evidence of actual control for twenty years, s. 220 does not make it 30 
such. I do not think it can be said that a di’ain of this kind is under 
the “ actual control ” of a Borough Council merely because it is in a 
street, or because the Borough Council may have certain powers exer- 
cisable in respect of it, or because the consent of the Borough Council 
may be necessary to enable anyone else to repair it. What is neces- 35 
sary is control actually and consciously exercised for the required period ; 
and, in the present case, no act of control was proved other than the 
repair of the drain after the accident to the respondent — a repair which 
consisted merely in replacing the broken pipe at the end of the drain, 
and which was done rather for the purpose of repauing the footpath 40 
than with a view to repairing the ^am. There was some evidence 
that the appellant had repaired similar drains in the past, but this is 
not enough to fix it with actual control of all such drains, or to prove 
such control over the necessary period. I am, therefore, in respectful 
agreement with the learned Judge’s view that this is a private and not a 45 
public drain. 

What I have already said is sufficient to distinguish the reported 
decisions in which public authorities have been held liable in respect of 
defective chains or other artificial structures placed in or under roads 
or streets and constructed by or vested in such authorities. 1 refer in 50 
particular to such cases as White v. Bindley Local Board of Health ( (1875) 

L.B. 10 Q.B. 219) ; Borough of Bathurst v. Maepherson { (1879) 4 App. 

Cas. 2o6) ; Papworth v. Battersea Corporation ([1914] 2 K.B. 89) ; Shilton 
V. Epsom and Ewell Urban District Council ([1937] 1 K.B. 112 ; [1936] 

2 All E.R. 50); and Simon v. Islington Borough Council ([1943] k!b. 188 ; 55 
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[1943] 1 All E.R. 41). The question here is a different one — ^namely, 
whether the appellant is liable for the non-repair of a private drain which 
was not in any sense its drain, and in respect of which it had done 
nothing. I shall examine, first, the grounds on which the learned 
5 Judge has held the appellant liable, and then deal with an alternative 
ground suggested by Mr. Belling. But, before doing so, it is desirable 
to refer briefly and by way of preamble to the provisions of the Act. 

There is no general provision vesting general control of drainage 
in a Borough Council, or expressly imposmg on a Borough Council any 
10 general duty to provide or control drainage. What is done is done 
piecemeal by confei’ring specific and particular powers, and, with one 
exception, everything is in permissive form, the word “ may ” recurring 
time and time again like a keynote. (The exception is not important : 
it is contained in s. 222, which requires a Council to prepare a drainage- 
15 map of existing or intended drains, with the addendum that it “ may 
“ cause new drains or alterations to be marked on the map.”) Public 
drains are vested in the Corporation (s. 219), and include drains actually 
controlled for twenty years (s. 220). The Council “ may ” provide 
buildings and plant for the efficient drainage of the borough (s. 221). 
20 It “ may ” cause to be constructed the drains shown on the map, or, 
until there is a map, such drains as it thinks needful, whether upon or 
under streets and public places or xipon or under private lands or 
buildings (s. 223 subs. 1). This is, no doubt, the cardinal provision, 
and is in form no more than a power to construct such drains. Section 
25 223 (3) originally provided that the Council “ may ” alter, renew, repair 
and cleanse “ any drain so constructed ” ; but the last four words have 
been amended to read “ any public drain,” thus giving power to repair, 
not only drains so constructed, but any public drain. There is no 
similar express power enabling the Council in general terms to repair 
30 private drains. The Council “ may ” erect buildings and other works 
and things in connection with drainage in, upon or under streets or public 
places (s. 225). It “ may ” do certain things with regard to streams 
and water-courses (ss. 226 and 227). There is a great deal more in 
similar vein but irrelevant for present purposes. By s. 229, the Council 
35 is empowered to require tie owner of any land or building to do various 
things in connection with private drains, and, on default of the owner, 
to cause them to be done, and recover the cost from him. I quote the 
opening jjortion of this section as it is the basis of the learned Judge’s 
decision . 


40 


(1) In respect of any lanl or building within, the borough the Council may, 
subject to subsection seven hereof, by notice in writing, require the owner thereof 
to do all or any of the follow'ing things : 

(а) To provide, construct, and lay a private drain from any land or building 

Wiiich is not drained by some pipe or drain to the satisfaction of the 
Council, and to connect such private drain with any public drain or 
covered watercourse or street-channel or the sea, as the Council thinks 
fit : 

(б) To cileanse and repair or to relay or alter the course, direction, and outfall 

of any existing private drain of or belonging to such premises : 

It will be observed that these provisions enable the Council to compel 
the property owner to construct or to repair a drain of the kind now 
in question, and that this must necessarily involve a right in the owner 
to do those things when required, even though the work may necessitate 
interference with the footxdath or the street. The provisions are not 
limited to storm- water drains, but mast include sewage drains as well. 
Provisions similar to those contained in s. 229 appeared in s. 274 of the 


[ 1954 ] 



'■’V* 



butterworth’s local governmekt reports. 

Ivluuici])al Corporations Act, 1900, and have been repeated in each of the 
ialei'vejijiig enactments. Before the Act of 1900 there was no such 
])roA-isi(m, and it is impossible, tlierefore, to say whether such provisions 
w('re in. force or were relied upon when this particular drain was con- 
.structed, 5 

Tliere is only one other relevant provision relating to the repair of 
pj‘i\'Hte drains. " It is contained with other matter in s. 242, and its 
effect is that the Council “ may ” replace or repair any private diain 
ihat has been vdlfully or negligently destro 5 ^ed or injm-ed, and may 
recover the cost from the offender. 10 

Urn foregoing is not an exhaustive analysis of the statute, but is suffi- 
(•i<;nt for the purposes of this case. In regard to the repair of private 
drains— a matter which presents obvious difficulties when such drains 
are constructed in a street — the statute is curious!}'- silent. The repair 
of a ]}rivate drain, and particularly of a sewage drain, may involve exten- 15 
sive interference with the street. Where a Borough Council proceeds 
under s. 229, its consent to such interference, and the right of the owner 
to interfere with the street to the requwed extent, may be taken as 
necessarily implied. But what is the position where the Borough 
Council doss not proceed mider that section ? May the owner effect 20 
necessary repairs without the consent of the Borough Council, and what 
is his position in regard to any resulting nuisance pending consent or 
if such consent be refused ? These questions do not arise directly in 
this case, but, in Ids contention discussed below, Mr. Belling relied on 
the fact that, apart from s. 229, the Act does not expressly impose any 25 
dut}', or confer any power, on the property owner to repair a private drain 
of this kind. But it must be remembered that there is equally no duty 
or j)ower in that behalf expressly imposed or conferred on the Borough 
Council. 

It has not been suggested that the appellant is liable merely by reason 30 
of the construction of the drain under the footpath, whether with or with- 
out its consent. As the drain may have been lawfully constructed by 
the owner, and there is no evidence that it was constructed by, or on 
the requisition of the appellant, the latter cannot be held liable on any 
supposition that it constructed the drain itself or requked the o%vner to 35 
construct it ; and nothing need be said as to possible liability in either 
of those events. 

The grounds upon which the learned Judge has held the appellant 
liable may, I think, be stated in the following propositiorvs : 

1. That s. 229 (I) (6) is not merely an empowering section but imposes 40 
on the Borough Council a legal duty binding it, if disrepair causes a 
nuisance to the highway, to exercise the power of requiring the owner 

to J'cpair : 

2. That, the streets and their management and control being vested 

in tlie Borough Council for piu'poses which include di‘aiuage, it is liable — 45 
on the same principles as apply in the cases of occupiers of land, or public 
authorities having the management and control of lands, or landlords 
who have reserved rights enabling them to abate nuisances — ^if, by the 
failure to exercise this power, it permits the continuance of a nuisance 
such as this : and gq 

3. That the liability is not confined to nuisances known to exist but 
extends also to those of whose existence the Borough Council ought to 
have known and must, therefore, be presumed to have known. 

The leaimed Judge expressly refrained from deciding whether a breach 
of the duty referred to in the first proposition would in itself give rise to 55 
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a right of action based on negligence ; but bis judgment, nevertheless, 
rests on the existence of this duty as founding his view on the crucial 
point that the drain “remained under its (the appellant’s) control” 
because (1) it had licensed its placing upon the highway, and (2) it “ had 
5 “ the power and the duty to see tlmt it was kept in repair.” He made no 
suggestion that it had such power or duty apart from s. 229 (1) (6) ; and, 
as will appear, I am in agreement on that point. 

As I am, with all respect, unable to accept the first of those three 
propositions, it is unnecessary to discuss the other two. I desire, how- 
10 ever, to guard myself against the supposition that they are accepted. 
The idea that a Borough Council is, in relation to nuisances arising on 
its streets, in a position similar to that of an occupier seems novel, and 
seems also to be contrary to what was said in Municipal Council of Sydney 
V. BourJce ([1895] A. C. 433, 439-440), and Fortescue v. Te Awamutu 
15 Borough ([1920] N.Z.L.R. 281 ; [1920] G.L.R. 214). But the matter 
need not be discussed, as it was not suggested by the learned Judge or 
by counsel m argument that liability could be rested simply on the ground 
that the street was vested in or under the control of the appellant. It 
was the combination of this with the supposed duty that was relied on, 
20 and, if the duty is rejected, the argument falls. The third proposition 
also is one that may be open to doubt, as it postulates a duty of an onerous 
kind requii'ing a Borough Council to exercise vigilance in order to discover 
defects in private drains in its streets. I need, however, express no 
opinion about it. 

25 But there can be no liability here on the grounds suggested by the 
learned Judge unless s. 229 (1) (6) is construed as imposing a legal duty 
to exercise the power thereby conferred on all appropriate occasions. 
What the statute says is that the Borough Council “ may ” require the 
owner to repair. The learned Judge has invoked the princij)les set out 
30 in 31 Halsbury’s Laws of England, 2nd Ed., pp. 529, 530, para. 
692, where there are statements to the effect that permissive words con- 
ferring a power may import a statutory obligation to exercise it — a 
proposition which is not open to criticism — and that, broadly speaking, 
this is so in the case of public statutes where the thing to be done is for 
35 the public benefit or in advancement of public justice. This latter 
statement is, however, almost a verbatim transcription of the dictum of 
Coleridge, J., in R. v. Tithe Commissioners ( (1849) 14 Q.B. 459 ; 117 E.R, 
179) which did not meet with acceptance in the leading case of Julius 
V. Lord Bishop of Oxford ( (1880) 5 App. Gas. 214) and which must be 
40 read in the light of what was there said. After referring to the dictum 
and its supposed elevation into an established canon of construction, 
Lord Cairns .said ; “ My Lords, the cases to which I have referred appear 
“ to decide nothing more than this : that where a power is deposited 
“ with a public officer for the purpose of being used /or the benefit of per - 
45 “ sons who are S2')ecifically pointed out, and with regard to whom a defini- 
“ tion is suppdied by the Legislature of the conditions upon which they are 
“ entitled to call for its exercise, that power ought to be exercised, and the 
“ Court will require it to be exercised ” {ibid., 223) , 

(The italics are mine). Lord Penzance spoke of it as “a somewhat 
50 “ loose definition ” [ibid., 230) and added : “ It is surely not enough 

“ tliat the thing empowered to be done should be for the public benefit, 
“ in order to make it imperative to exercise that power on all occasions 
“falling within the statute ” {ibid., 230). 

Lord Blackburn's view of the supposed axiom may be gathered from 
55 the following pas-sages in his speech : “ The only part of this to which 
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“ exception can be taken is the use of the word ‘ public ’ ; if by that 
it is to be understood either that enabling words are always compulsory 
Avhere the public are concerned, or are never compulsory except where 
the public are concerned, I do not think either was meant . , . But 
‘ I carmot agree with the Court of Queen’s Bench, that whenever the 5 
statute is for the public good, and of general interest and concern, 
powers conferred by enabling wmrds are, prima facie, to be considered 
' powers which must be exercised ” {ibid., 244, 245). 

It is accordingly not enough that the power is conferred in the public 
interest or for the public benefit. What is requhed was authoritatively 10 
stated m the classical passage in the opinion of Lord Cairns {ibid. , 222 223) 

1 refrain from quotation, but its purport is that those who allege a duty 
to arip from merely permissive words must show something in the nature 
or object of the power, or in the conditions under which it is to be exer- 
cised, or in the title of the persons for whose benefit it is to be exercised 15 
suilicient to show that the power is coupled with a duty. 

I can see no sufficient ground for inferring that s. 229 (1) (6) was in- 
tended to impose a duty, as distinguished from a discretionary power 

Pri^’ate drains! 

When the case of Lasi iniffolh Rivers Catchment Board v. Kent ([1941] 20 
/tn t ^ I’eached the House of Lords, it was con- 

the statutory j.ower to repair the sea wall did not impose a 
dutv to undertake such repair. The contention that there wms such 

dlW 2 All E Birr! ¥ J-’ of first instance 

([IdoJj 2 All E.R 20/) and there can be no doubt that this met with 25 
the approval of their Lordships. One may accordingly rely on his 
judgment as sufficient authority for the view I have exjiressed, particu- 
la as the decision c4 the House of Lords was to the effect thaL even 

iio^dut!Ptn^rmu“''*“^ Board had embarked upon the repairs, there was 
no duty to continue or complete the \vork 30 

cnlT ^ of opinion that the judgment 

cannot be supported on the grounds adopted by the learned Judse 
It remains to consider Mr. Bellini's submission that, as the statute makes 
no direct jirovision for the repair of a private drain by the pronertv owner 
and as the Borough Council has wide general powers in respect of drain-i ap 35 
and IS in no Jfficulty with regard to interfience whli 

™ “8”* implied a staluto^ du^ 

™ ro«ardod as ha™,g no suob po w Sptl^th t oS 

and tke lious^oTdortsi^eOS^^irLjJi ? wSfr M IT*® ““‘“y 
mBatt V. Metropolitan Water Board {[1911] Tk B '965 

L.d,. prow not to disoui 55 
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in Robinson on Public Authorities and Legal 
LiaUhty, 19^6 Ed., p. 185. It seems almost to proceed on the principle 
™to quote the words of Kay, L.J., that “ somebody must be liable for 
negligence in not repairing the apparatus Ghapmanr. Flyde Water- 
6 works Co. ([1894] 2 Q.B. 599, 607). But I need express no opinion 
about it, as I think there is no sufficient analogy between our statute 
and the one there in question. The case of J^dius v. Lord Bishop of 
Oxford ( (1880) 5 App. Gas. 214) shows that there is an onus resting on 
anyone who suggests that a duty is to be inferred where the language 
lb ot a statute purports to give a mere discretionary power. The onus, 
must be far heavier where there is not even a permissive power expressly 
given on which to found the alleged duty. In my opinion, in such "a 
case it must appear, on considerations similar to those discussed in the 
case just cited, that the Legislature must necessarily have intended to 
lo nnpose the duty. I do not see any sufficient grounds for. drawing that 
inference here. 



30 


^ The Legislature has dealt with the matter in s. 229 by givmg a Borough 
Council a discretionary power to require the owner to repair. It is. 

9 A that the duty is intended to fall ; and to hold that 

there is an implied positive duty on the Borough Council to effect such 
repairs itself would involve it in possible liability for breach of that, 
duty on every occasion when it resorted to the procedure authorized by 
s. 229, in so far as such procedure might involve delay in effecting the 
repairs. Whether it is permissible to imply a duty on the part of the 
' owner in the absence of a requisition under s. 229 is a question that does 
not arise, but I am satisfied that the statute imposes no such positive 
duty on the Borough Council. 

XT, counsel suggested, the property owner could not repair 

the dram without the appellant’s consent, it would not follow that the^ 
duty to_ repair rests on the appellant. The appeUant would stiU have^ 
the option under s. 229 of requiring the owner to repair, and there is: 
no necessary implication that it must itself effect the repairs. 

To sum the matter up, there was here, in regard to the repair of the 
footpath as such, no more than non-feasance on the appellant’s part, 
and it was under no legal duty as a drainage authority either to repair 
the dram Itself or to require the owner to repair it. There is, no doubt 
a duty of a non-legal kind incumbent on a Borough Council to exercise 
powers for the benefit of the community (as to which see Municipal 
Council of Sydney r. Bourke ([1895] A.C. 433, 439) ; but such a duty is 
4b not to be confused with legally enforceable duties. There was no breach 
of any legal duty, and the jury’s findings that the footpath was a source 
of danger to pedestrians, and that the appellant was to some deoree 
negligent m not discovering and remedying the defect, are irrelevant 
m tile circumstances. The nuisance was not created by the appellant 
and the appellant was guilty of no breach of duty such as would render 
It liable either for the continuance of the nuisance or, if negligence be 
reieyant as distinguished from nuisance, for negligence. It seems that 
Jiability for nuisance may in some cases arise for mere non-feasance 
50 Angling Association v. British Celanese, 

50 Ltd. ([1953] 1 AU E.R. 179, 194, 195, 202) ; but this can apply only where 
the non-feasance is in breach of some positive duty. 

It follows that, in my opinion, the appeal must succeed. The re- 
spondent s cross-appeal on the question of contributory negligence 
becomes accordingly irrelevant and must be formally dismissed. 

There must also bo an order for payment by the respondent to the 
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appellant of its costs of the appeal as on a claim for £359 12s., but, in the 
oiroumstanees, there will be no allowance for the second day. The order 
of the Supreme Court as to costs must be reversed, and the appellant is 
entitled to its costs in that Court as per scale by reference to the amount 
c.lairned in the statement of claim (£675 9s. 8d.), with disbursements 5 
for fees of Comt, witnesses’ expenses and other necessary payments 
to be fixed by the Registrar of that Court. There will be no order as to 
costs on the cross-appeal. 

Appeal alloived : Cross appeal dismissed. 

(Solicitors for the appellant : Chapman, Tripp, and Go. (Wellmgton). 

Solicitors for the respondent : Hogg, Gillespie, Garter, and Oakley 
(Wellington). 


NAPIER HARBOUR BOARD v. PUBLIC TRUSTEE. 

Supreme Court. Napier. 1953. December 16. 1954. January 27. 

Archer, J. 

Fuhlic Works — Compensation — Harbour Board's Endowment Lands — Part thereof 
taken for Public Purposes under Public Works Act, 1928 — Compensation Moneys 
paid to Public Trustee — Order on Terms for Payment to Harbour Board — Public 
WorksAct,192S,ss.01,92{l){a),(3),(4}. 

Seven sums of money, amounting in all to £15,170 15s. 9d. were paid 
from timo to time during the years 1938 and 1951 to the Public Trustee as 
compensation moneys under the Public Works Act, 1928, for the taking for 
public purposes of parts of the Napier Harbour Board’s endowment lands. 

The Harbour Board sought an order under s. 92 of the Public Works 
Act, 1928 (as amended by s. 10 of the Public Works Amendment Act, 1952), 
directing payment of the moneys by the Public Trustee to the Board to be 
hold by it in accordance with the terms of s. 92 (4) (as added by s. 10 (3) of 
the Public Works Amendment Act, 1952). 

Held, That, having regard to the provisions of ss. 91 and 92 (as amended) 
of the Public Works Act, 1928, the moneys in the hands of the Public Trustee, 
with interest thereon and subject to the deduction of administrative expenses, 
should be paid to the Harboiw Board under an order of the Court made under 
s. 92 (1) (a), but upon condition that the Board should hold and apply such 
moneys in the manner as is required of a local authority by s. 92 (4) in the 
case of moneys paid direct to that authority under s. 92 (3). 

In re Auckland Grammar School Board ((1940) 4 N.Z.L.G.R.; 43) applied. 

PETITION under s. 92 of the Public Works Act, 1928. This was a 
petition by the Napier Harbour Board and concerned seven sums of 
money, amounting in all to £15,170 15s. 9d., which had been paid from 
time to time to the Public Trustee as compensation moneys for the 
taking of parts of the Board’s endowment lands for public purposes 5 
under the Public Works Act, 1928. The first of these sums was paid in 
the year 1938 and the last in the year 1951, and His Honour was not 
aware that any claim had been made previously by the Board for pos- 
session thereof. 

The Board now sought an order under s. 92 of the Public Works 10 
Act, 1928 (as amended by s. 10 of the Public Works Amendment Act, 
1962) directing payment of these moneys to the Board, to be held by 
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the Board ill accordance with the terms of subs. 4 of s, 92, being a sub- 
section added by virtue of the Pubho Works Amendment Act. 1962. ‘ 

McLeod, for the petitioner. 

Wacher, for the respondent. 

^ Cur. adv. vult. 

Archer, J. The Public Trustee submits to the order of the Court, 
but questions the authority of the Court to make the order applied for 
In the course of his argument, counsel for the Board was prepared to 
rely upon s. 91 of the Public Works Act, 1928, as weU as upon s. 92 of 
10 the Act, and he asked leave, if necessary, to amend the petition to 
include an application for an order under s. 91. For the reasons later 
to be given, I do not find this amendment to be necessary. 

It is conceded by the Board that the lands for which the compensation 
moneys were paid were held by the Board upon the trusts and with the 
16 powers and for the purposes expressed in the Napier Harbour Act, 1875, 
that the Board had only a partial or quahfied interest in the lands and 
was not entitled to sell or convey them, and that accordingly the pro- 
visions of s. 92 of the Public Works Act, 1928, are, or were, applicable 
to the compensation moneys . The Board desires payment of the moneys 

20 in order that it may use them for the permanent improvement of its 
other endowment lands, and, in particular, of the land adjoining the 
Napier Breakwater Harbour. The Board concedes that these purposes 
are not authorized by s. 92 (1) {a) of the PubMc Works Act, 1928, but 
claims that they would be authorized by the recently added subs. 4: 
25 of s. 92, if that subsection be appHcable to this case. 

The only directly relevant authority referred to me is In re Auchland 
Grammar School Board ( (1940) 4 N.Z.L.G.B. 43) which was decided before 
the amendment of s. 92, In this case, orders for payment of compen- 
sation moneys were sought by the Auckland Grammar School Board 
and by the Auckland City Council. It was held that (as the law then 
stood) where land was vested in a person (including a corporation) who 
had no power to sell and who, therefore, could not give a valid receipt 
for the purchase money to a purchaser of the land, there was a doubt as 
to the right of such person to receive compensation moneys payable in 
respect to such land, and such compensation moneys should, therefore, 
be paid to the Public Trustee under s. 91. It w^as also held that the 
interest of such a person in the land {i.e., of a person liolding land but 
without power to sell) was a “ qualified interest ”, and that s. 92, there- 
AO applied in respect of compensation moneys paid for land taken 
from him. 

The headnote proceeds ; 

In the case of the two petitions to the Court under s, 92, the Court held on 
the facts, that there was a ‘doubt” under s. 91 ; that each claimant had a “qualified 
“ interest in the land taken ; and that s. 92 applied. Orders were made that 
45 the compensation should be paid to each petitioner in such a way as to preserve 
the trust on which it had held the land taken in as nearly the .same form as if the 
endowment had continued in land. 

The relevant subsections added to s. 92 by the Public Works Amend- 
ment Act, 1952, were as follows : 

50 (3) Notwithstanding the provisions of subsection one of this section, where the 

person having the partial or qualified interest in the land and not entitled to seU 
or convoy it is a local authority the compensation money or purchase money may 
be paid to the local authority. 
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(4) The local authority shall record any moneys paid to it uiulei' .siiliseetion 
tliree of this aeotion in a separate account anti, shall invG.si tliein se]5aralel\' ; and 
shallexpend them oidy for the permanent improvement of otliej' lands held lor the 
same or like uses, tnists, and purpo.ses or for all or any of the piu'|iosos .sot out in 
subparagraph.s (i) and (ii) of paragi-aph (a) of that suhsec.tion. and so that the 5 
application of the money as aforesaid will benefit j:erson.s in suiistantially the same 
locality. 

It is clear that, if the lands concerned in the present case had been 
taken subsequent to this amendment, the compensation moneys could 
properly have been paid under subs. 3 direct to the Board, subject to 10 
the provisions of subs. 4. The Public Trustee questions, however, 
whether the amendment can be gitren retrospective effect, and points 
out that, in any case, its terms seem hardly appropriately worded to 
cover the case of moneys already in the hands of the Public Trustee. 

I do not think it necessaiy to go into these questions, however, 15 
as I am of opinion that I may properly give effect to the wishes 
of the petitioner upon the authority of In re Auckland Grammar 
School Board ( (1940) 4 N.Z.L.G.R. 43). In that case, it was held that 
both s. 91 and s. 92 were applicable to the moneys there under 
consideration. The Court, moreover, made orders which were in rather 20 
wider terms than would at first sight appear to have been warranted 
by 8. 92 (1) (a). In terms, that subsection appears to authorize the 
payment of compensation moneys direct to a claimant only where the 
claimant can show that he has become “ absolutely entitled thereto ”, 
but it was held that the Auckland Grammar School Board was not 25 
" absolutely entitled ” within the meaning of s. 92 (1) (a) {v). On this 
point, the Court said : “ Mr. Richmond suggested I should make a pay- 
ment to the Board as the person ‘ absolutely entitled ’. In one sense 
it is entitled to the absohxte ownership. But, in my view, it is not 
“ entitled to claim a pajonent without conditions ” [ibid., 52). (The ^0 
italics are mine). The Court then made an order for the Public 
TrUvStee to pay the compensation moneys to the Board upon conditions 
designed to ]xreserve the fiduciary character of the Board’s qualified 
interest therein. 

I consider that I am similarly entitled in this case to make an order ^5 
for the payment of the compensation moneys to the Napier Harbour 
Board upon conditions in keeping with the statutor}'^ obligations of the 
Board in relation to its endowments. I am entitled, moreover, to have 
regard to the whole of s. 92 as it now stands, and, in particular, to 
subs. 4 of s. 92, which, in effect, extends the powders of local authorities, 
including Harbour Boards, in respect of moneys received as compensation 
for the taking of lands in which the authority concerned had no more 
than a qualified interest. It is conceded that no person other than the 
Napier H arbour Board has any right to these moneys, and that the Public 
Trustee is concerned only to urge that they be applied according to ^5 
law. Having regard to the provisions of s. 91 and of s. 92, as now 
amended, of the Public Works Act, 1928, which should, 1 think, be 
given a liberal interpretation, I am of opinion that it will be in accord- 
ance with the intention of the Legislature if these moneys, together with 
the interest thereon, and subject to the deduction of administration 50 
expenses, he now paid to the Napier Harbour Board under an order of 
tins Court made under s. 92 (1) (a), but upon condition that the Board 
shall hold and apply such moneys in the same manner as is required of 
a local authority by subs. 4 of s. 92 in the case of moneys paid dheot to 
that authority under subs. 3 of that section, 55 
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All order Avill be made accordingly, and the parties are requested to 
submit a draft form of order to the Court. £10 10s, costs and disburse- 
ments will be allowed to the Public Trustee. 

Order accordingly. 

Solicitors for the petitioner : Sainsbury, Logan, and Williams 
(Napier). 

Solicitors for the respondent : Lawry, Dowling, and Wacher (Napier). 


CITY IMPROVEMENTS, LIMITED, v. LOWER HUTT 
CITY CORPORATION. 


Supreme Court. Wellington. 1953. June 23 ; July 29. Fair, J. 

Court of Appeal. Wellington. 1953. September 22 ; December 18. 
Gresson, J. ; Stainton, J. ; North, J. 


Town-planning— Approval of Building-plans Subject to Condition — Build, ing 
ivithin, Area zoned for Residential Purposes — Town-planning Scheme pro- 
hibiting Erection of Licensed Hotels on Residential Sites — Refusal of Appli- 
cation for Permit to alter Building to make it suitable for Licensed Hotel — Further 
Application for Permit for Amended Plans for Alterations to make Buildings 
suitable for Private Hotel — Possibility of Licence being granted in respect of 
Premises — Alterations approved subject to Undertaking being given by Owner 
that Building would not be converted from Private Hotel to Licensed Hotel — 
Condition within Local Authority's Powers as Town-planning Authority — 
Power conferrrd on Local Authority referable to Structure of Proposed Buildings 
and to Use proposed to be made of Them — Toion-plarming Act, 1926, s. 23 (1). 


The power given to a local authority by s. 34 (1) of the Town-planning 
Act, 1926, to impose conditions on the gi*anting of its consent to the erection 
of any buildings withm its district, appiie.s both to the physical structure of 
the proposed buildings .and to the use proposed to be made of the premises. 

Accordingly, a local authority, in granting its consent to alterations in 
building, may, in exercismg that power, imi^oso a condition or conditions 
which relate to its future user. 


So held by the Court of Appeal, dismissing an aiipoal from the Judgment 
of Fair, J., (post., p. 339). 

The appellant applied in December, 1950, for a permit under the 
respondent’s building by-laws to alter certain buildings in the Lower Hutt 
borough to make them suitable for a licensed hotel. The respondent refused 
the application under s. 34 of the Town-planning Act, 1926, upon the grounds 
that, in its town-planning scheme, the site had been zoned for residential 
purposes, and tliat imder the scheme the erection of licensed hotels in the 
residential area was prohibited. Requests wore made to induco the respondent 
to raconsidcT its decision, but it refused to do so. An appeal to tho Town- 
planiring Board was dismissed. In April, 1952, a further application was made 
by tlie appellant for a permit to make alterations to its buildings, in accordance 
with plans and specificaiions then submitted, to render tho building suitable 
for a private hoL('l (which would not have boon in contravention of the 
respondent’s town-planning .scheme). Tho applications made ui December, 
1950, foj- a permit to convert the promises for uso as a licensed hotel had been 
siqjported by plans showing the proposed alterations in which xJlans an area 
oi apxjroximately 1300 sq. ft. was sliowii set aside as bar-room space. The 
plans siqsporting the application to conv’^ort the premises for rise as a private 
hotel showed portions of the proposed building totalling an area of 1,300 sq. ft. 
sot aside as rocreatio i space. Too portion so sob aside as recreation sj^ace 
appeared identical with tlie ^jortion sot aside for bar space in the jilans earlier 
submitted. 
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The plans were not in conformity witli the re.sponci(‘nt’rt toAvn-plaiming 
regulations relatijig to general residential zones, in that 1-here was a failure to 
conform with the Borough’s town-planning scheme’s “ front- yard ’ regulation, 
requiring that no person should erect, construct, add to, rcverect or re-construct 
any building so that any part thereof shoidd be within lo ft-, of the street 
houndary ; but the respondent was willing to dispense with t hat i-equirement. 
The decision of the respondent in respect of the last applicat ion, as contained 
in a resolution of the respondent’s Council passed on Beceruber S, 1952, was in 
the following terms ; 

'■ That tins application be approved and the necessary dispensation granted 
subject to the following conditions being acceptable to the company ; — 

(а) The bedrooms to be provided in the permanent building instead of in the 
old wooden building as irroposed by the application ; the alterations to 
be constructed in permanent materials. 

(б) That in view of the past negotiations and decisions wdth regard to the use 
of this building an imdertaking be given to the Coimcil that the company 
does not propose to convert this building from a private hotel to a licensed 
hotel. 

The appellant did not appeal from that decision to the Towm-planning 
Board. 

It was not disputed that the defendant corporation w-as influenced by 
the knowledge that, on May 11, 1951, application had been made to the Hutt 
Licen-sing Committee under s. 19 (3) of the Public Works Amendment Act, 
1948, for the removal of the licence attaching to the Hotel Cecil in Wellington 
to premises to be erected on the site of the appellant’s buildings ; that, on 
June 17, 1951, the application had been considered by the Licensing Committee 
which had decided that the Wellington Licensing Committee be recommended 
to grant such removal ; that on May 14, 1951, an application had been filed 
by one McP. for a publican’s licence in substitution for the former Hotel Cecil 
licence to be issued for premises intended to be erected on that site ; and that 
McP. was a director of, and a substantial shareholder in, the appellant 
company. The application relating to the removal of the licence had not 
yet been determined by the Licensing Committee. 

After due notice, the appellant, on February 18, 1953, began an action 
seeking a mandamus commanding the defendant corporation to issue the permit 
for which the plaintiff had applied. Fair, J., dismissed the action. The 
appellant appealed. 

Held, per totarn curiam, That w'hen the respondent, in e.xercise of its 
powders imder s. 34 of the Tow-n-planning Act, 1926, conditionally refused its 
consent to the carrying out of the proposed work by the appellant, the condition 
attached to the refusal was one which the respondent could validly imi^ose 
under the section. 

Per Qresson, J., 1. That there is nothing in s. 34 to limit or qualify in any 
way the generality of the power thereby given to a local authority. 

2. That, in the light of the history of the appellant’s repeated attempts 
to obtain approval of the use of the premises for the conduct of a licensed hotel 
and the preservation of the space originally intended for the bar, the condition 
imposed by the respondent was reasonable ; and, indeed, might bo regarded 
as necessary to preserve the integrity of the respondent’s town-planning 
scheme. 

Per North, J., 1. That s. 34 does not authorize a local atithority to require 
an applicant for a permit to bind himself indefinitely as to tlie future use to 
bo made of the new buildings or works, the plans of which have been siibmitted 
to the local authority for its approval under the Town-planning Act, 1926 ; 
but the respondent’s condition (h) wtis not a demand for an undertaking that 
the premises would never bo used as a licensed hotel. 

2. That a local authority has power under s. 34 to require the applicant 
to state the use to which it proposes to put the premises ; and that, if it is 
dissatisfied with the answer or has otherwise been put on the alert, it is 
entitled to call on the. applicant for an assurance as to its intentions. 

: 3. That the respondent de.sirod an undertaking from the appellant tliat 

its application was being made in good faith ; and the re.spondent, in all the 
circumstances, was entitled to withhold its consent when such an undertaking 
was refused. 

Appeal from the judgment of Fair, J., {post., p. 339) dismissed. 
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APPLICATION for a writ of mandamus ordering? the defendants to 
issue to the plainttff a peimiit to carry out alterations to a brick and 
concrete building situate ivithin the city of Lower Hutt. 

The facts are fully set out in the judgment. 


D. Perry, for the plaintiff. 

Oakley and Curtin, for the defendant 


Cur. adv. vult. 


Fair, J . This application involves an interpretation of s. 34 of the 
Town-planning Act, 1926, but the facts, none of which appears seriously 
10 in dispute, require to be set out in some detail before the question of 
law is considered. 

The plaintiff company is the owner of land at the corner of Cuba 
Street and Central Terrace in the city of Lower Hutt, upon which is 
erected a two-storey brick and concrete building used for commercial 
15 purposes, and an old dwelling-house adjoining. In the month of Decem- 
ber, 1950, the plaintiff applied to the defendant for a permit to alter 
these buildings to make them suitable for a licensed hotel, but his appli- 
cation was refused on March 12, 1951, under s. 34 of the Town-planning 
Act, 1926, on tlie ground that in the city’s Town-planning scheme the 
20 building was within an area zoned for residential purposes, and the 
scheme prohibited the erection of licensed hotels on residential sites. 

On March 20, 1951, the plaintiff requested the Council to reconsider 
its decision, but, on April 9, it declined to do so. Further representa- 
tions were made to it, but, on July 9, 1951, it refused to alter its decision. 
25 On July 16, the plaintiff gave notice of its intention to appeal to the 
Town-plammig Board against the Council’s decision, and such appeal 
was considered by the Board on November 27, 1951. 

On November 30, 1951, the defendant was advised that the Board 
had considered the appeal, and dismissed it on the grounds “ that the 
30 “ Board considers that the area wliich includes the property on which 
“ the appellant Company wishes to establish a hotel has been rightly 
“ classified by the respondent Council in its proposed Town-plamiing 
“ scheme as a general residential district.” 

On April 16, 1952, a further request for a permit to convert such 
35 premises into a licensed hotel was refused by the Council, and that 
decision was reaffirmed by the Council on June 9, after hearing a deputa- 
tion on behalf of the plaintiff. 

On October 21, the plaintiff applied for a permit to make alterations 
to the buildings in accordance with the plans and specifications then 
40 submitted to the defendant corporation with the intention of rendering 
the buildings suitable for a private hotel, and an amended plan was 
forwarded to the CouncU on December 4, 1952. On each of the plans, 
portions of the buildings totalling approximately 1,300 sq, ft., were set 
aside as recreation space. Such portions appeared identical with the 
45 portions set aside in the plan under the previous appHcation for bar- 
room space. 

It requires further to be recorded that on May 11, 1951, application 
was made to the Hutt Licensing Committee (which controls hcensed 
hotels withm Lower Hutt City) under s. 19 (3) of the Public Works 
50 Amendment Act, 1948, for the removal of the licence from the Hotel 
Cecil in Wellington to premises to be erected on the corner of Cuba Street 
and Central Terrace in the city of Lower Hutt. Such application was 
considered by the Hutt Licensing Committee on June 7, 1951. The 
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decision of the Licensing Committee was that the Wellington Licensing 
Committee be recommended to grant a removal of the licence to such 
site when the building was completed in accordance with a plan approved 
by the Licensing Committee. On May 14, 1951, an application was 
filed by Charles John McFarland for a publican’s licence in respect of the 5 
Hotel Cecil licence for premises to be located on the corner of Cuba 
Street and Central Terrace. JMi'. McFarland has been, and stiU is, a direc- 
tor of tlie plaintiff comisany and has held, and still holds, 7,500 shares 
of £1 each in that company, the capital of which is £30,000 divided into 
30,000 shares of £1 each. He is described on the Share Register as a 10 
liotei-keeper. 

It is admitted by the plaintiff that, if a suitable building is available, 
the Minister of IVorks and the Licensing Committee may grant a licence 
in resY>ect of premises without reqixiring the consent or a,pproval of the 
Lower Hutt City Council. 15 

On .December 8, 1952, the Council of the defendant adopted a resolu- 
tion relating to the plaintiff’s application of October 21 , in the follow- 
ing terms ; 

That tlii.s uppliration be approved and the neoe-ssary di.^pensation (as to front 
yard ” or “ air space ” requirements for a private hotel) granted subject to the 20 
following conditions being acceptable to the company : — 

(a) (Is irrelevairt to the present matter). 

(b) That in view of the juist negotiations and decisions with regard to the use 
of this building an undertaking bo given to the Covmcil that the company 
does not propose to convert this building from a private hotel to a licensed 25 
hotel. 

The plaintiffs, upon being advised of this, accepted the first condition, 
but advised that the second one was not acceptable, and asked that a 
permit be made available as early as possible. 

On December 24, 1952, the Conneil repeated its requirement that the 30 
permit should be subject to the second condition as w'ell as the first. On 
January 30, the plamtiff’s solicitors gave notice of their intention to 
apply for a mandamus requiring the corporation to issue such permit on 
the grounds ; 

1. That it i.s entitled to make its proposed alterations to its promise.s, subject 35 
only to compliance with the provisions of your corporation’s by-laws and the general 
law ; 

2. That it is entitled as of right to the i.s.sue of the permit applied for ; 

3. That your Council has refused to grant the said permit except upon the 
condition that the said company shall give an imdertaking as to the future user 40 
of the premises ; 

4. That your Coimcil or Corporation has no right, power or diserelioir to require 
as a condition of the issue of the said permit that the company shall give such 
imdertaking. 

These ju-oceedings were commenced in this Court on February 19, 45 
1953, and the ground set out in the statement of claim was that the 
imposition of the condition by the defendant corporation is not author- 
ized by the by-laws, or otherwise, and is beyond the powers of the de- 
fendant corporation. 

At the hearing, Mr. Perry also submitted argument that the defendant 50 
in determining the matter had taken into consideration matters wdiich 
it should not have had regard to and, in particular, in its earlier con- 
sideration of the previous applications had heard a deputation from 
nearby householders as to their objections to a permit being granted. 

It w^as suggested, as they were heard in the absence of the plaintiff, 56 
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that that should invalidate the decision of the Council. I cannot attach 
weight to this argument for the Council is entitled to hear representations 
made on behalf of the residents whom it represents, and it seems too late 
for the plaintiff to raise this question as to matters dealt with by the 
5 Council before the appeal to the Town-planning Board, and in respect of 
matters which were subject to review by that Board. The plaintiff 
^ does not appear to have made any previous complaint as to these, or to 

have asked that it be present when a deputation was being heard. It 
is not a ground set out in the statement of claim and, in the circumstances, 
10 I would not be prepared to amend the statement of claim to include 
this ground which appears, on the scanty evidence as to the circumstances, 
somewdiat technical : and, moreover, in respect of w^hich the defendant 
may be entitled to urge that the plaintfiff is estopped from now raising 
it by its previour inaction in respect of it. Then, if there were any 
15 grounds for complaint on this basis, before any amendmant would be 
granted they would require to be based on much more detailed and sub- 
stantial evidence than has been put before the Court here. 

There was also in the plaintiff’s affidavits material suggesting, rather 
than alleging, bad faith, or inconsistency in the Council’s attitude in that 
20 it w^as prepared in another instance to allow premises to be taken out 
of a residential zone for use for the erection of a licensed hotel. This 
aspect did not appear to be relied on to any material extent in the 
plaintiff’s argument. The affidavits in reply clearly showed that the 
circumstances and situation of the premises concerned were very different 
25 in those cases, and I do not think it is necessary for me to refer to it in 
detail. 

It appears to me that the question that the Court has to consider 
is wholly one of law, and depends on the construction of s. 34 of the 
Town-plannmg Act, 1926. This, so far as relevant, reads as follows : — 

30 (t) Any local authority that by this Act or by Order in Comicil under this 

Act is under an obligation to prepare a town-planning scheme . . . may at 

any time before the scheme has been approved bj'’ the Town-planning Board 
absolutely or conditionally refuse its consent to the erection of any building or the 
carrying-out of any \vork within its district, or may definitely prohibit the erection 
35 of such building or the carrying-out of such work, if it appears to such local 
authority that the erection of .such building or the carrying-out of such work would 
be in contravention of the scheme if it had been completed and approved, or would 
be in contravention of town-planning prmciples, or would interfere with the 
amenities of the neighbourhood. 

40 (2) Any person injuriously affected by any determination of a local authority 

imder this section may appeal from that determination to the Town-planning 
Board. 

(3) The determination of the Town-planning Board for the purposes of this 
section on any question relatmg to principle,s of town-planning shall be conclusive 
45 and shall bind the local authority. 

There have been numerous decisions on this section, and it is now 
well established that the powers given by it may be exercised : — 

(1) Even though no town-planning scheme has been considered by ■ 
the local body : WongY. Northcote Borough {ante., p. 132). 

50 (2) Where a scheme has been provisionally approved by the local 

authority, as is the case here, although it has not been approved 
by the Town-planning Board {ibid.) ; and Mount Edm Borough 
V. New Zealand W allboards, Ltd. ([1945] 5 N.Z.L.G.B. 326]. 

The sole question that arises in the present case is as to the scope and 
55 application of the words “ if it appears to such local authority that . . . ■ 
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‘‘ tlio caiTving-out of” (any work witliin its district) •‘would l)e in 
contravention of the sdioine if it had been coin plot ed and a})})rovod, 
or would bo in contra volition of town-planning pniK-i])ios, oi- would 
intorfei'o with the amenities of the neighbourhood The question 
seems to be whether the words extend to work which would not innnedi- 5 
ately have that effect, but which appears tt) the loc-al body to be in- 
tended and designed for use in the irnmediatje future for a ])ur|X)se in 
contravention of the scheme, or town-])lanning princij)les, oi’ the ameni- 
ties of the neighbourhood. 

it ajipears (dear from the facts set out above that the Council had the 10 
strongest grounds for believing that the alterations, as planned, wci'e 
intended to make the Imilding suitable for a licensed Iiotel rather than a 
private hotel. It is true that it would be also suitable for the latter 


It, iu« UICL i-nai/, n r-ne Diiiiciing w^ere 
altered m the way suggested, a licence might well lie, and p]-()bablv\vould 
be, obtained by the plaintiff or its representative from the Licensimr 
Committee over w^hich the Council has no control. 

In such circumstances, it does not ajipear unreasonable of the de- 20 
lendant to impose a condition to prevent its town-jilanning scheme from 
being defeated owing to the powers of the Licensing Committee. It 
may be that it had power absolutely to refuse to sanction the alterations 
It it appeared to it that their real purpose w'as to enable the plaintiff 

u-r building given to the Council, 25 

and to nulhl;s' its refusal to allow it to be used as a licensed hotel. But 
such a refusal might have Ixurn open to objection on the ground that it 
^Kas harsh and um’ea.sonable as the same end might have been obtained 
by imposmg a condition. But the poiver to impose a reasonable con- 
^tion seems the natural and desirable complement of, or alternative to, 30 
a power of absolute refusal. In this case, the condition soimht to be 
imposed seems to me m the circumstances, to be entirely reasonable 
except, peihaps as to its term. It seems, indeed, the only wav in wLich 
the Council cwild effectively ensure that its powders and duty to enforce 
observance of its town-plaiming scheme were effective. 35 

This consideration raises a strong prima facie presumption that 
such powers are included in the words of the section. To gnmt a pe7 
mit wuthout conditions w^ould, it appears, almost certainly result in^S 
being txsed for a purpose in contravention of the towm-plannhm prindp les 
lt d not only by the Council but the Towmplanning 40 

Boaid. It coiild be considered, too, as ultimatelv in conjunction with a 
iceiice intcuTermg with the amenities of the neighbourhood To limit 
the Couned to considering only the immediate effoot of its decision md 

I ^t Hnf d at a not distant date would 

I thmlv, place an unreasonably strict construction on the language and 45 
seems madmissible. That it should not bo atrictlv constniS 
to be confirmed by the authorities to which I have been referred a'f well 
as by the very helpful decision of Callan, J., in Fenton v ^4nrJland Cit 
Corp^uhon and Dominion Motors, Ltd. ( (1045) 5 N Z L G R via ? 

His Honour there explains his reasons for being obliged to o-ivV Vn 50 
oral decision, but his language is clear and, with respect semus 7n 
me a sound exposition of the wide powers conferred bv s 34 and thr- 
mamier in which they should be exercised He savs • t 
s. 34 empowers tie local body to make" om “f”™’ 

Sion, a number of independent decisions as to matters which, if allowed 55 
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“ would conflict with the scheme as it last was. In my opinion, the local 
“ body is empowered by Parliament to decide each of these as it comes 
“up, and to decide each of them in one or other of three ways. As to 
“ each, it may say, in the exercise of its judgment, — ‘ No, this thiii"^ 
) “ ‘ which is proposed w^ould make nonsense of our town-planning scheme 
“ ‘ as it w^as when w^e last saw it, and as we hope it wdll be to 
the end, and w^e wdll have none of it ’, and totally refuse. Or it 
“ may say, — ‘ This particular proposal does undoubtedly offend, but 
touches an aspect of the scheme w'hich w^e do not regard as of tremen- 
) “ ‘ dous importance, and we would not be at all surprised or disappointed 
“ ‘ if it were changed by the Board in Wellington, or by the later re- 
consideration ; and, really, balancing interests and what is just to all 
parties, w^e think it right, now that w'e have learned that somebody 
Wyants to do this, to let the wdiole of it be done, though it offends 
) “ against our town-planning scheme.’ Or it may say, — ‘ Weil, this is 
against our town-planning scheme ; but, for various reasons that 
seem to us good, to some extent in this particular instance, that 
scheme may be varied, and w'^e wdll allow something which, to some 
extent, offends against it, but we will not allow all the length that 
) “ ‘ these people wish to go to. Weighing what is our idea of justice 
and what is good for the city and its various citizens, we think it is 
“ ‘ a case of “ thus far ” in transgression of the provisional town-planning 
“ ‘ scheme, but “ no further ” In my belief, all those powers are 
“ given, and it therefore follows that in order to succ3ed in this motion, 
i “it must be established, upon material made available to the Court, 
“ that the city has acted improperly, with bad faith, or influenced by 
“ considerations which the law forbids it to be influenced by ” [ibid., 
358). Later on, he says : “ But for the city to realize that to 

“ Dominion Motors, Ltd.” (to whom in the year before the Town-planning 
• Scheme having been adopted the city had issued a building permit) 
“in all the circumstances, there was something in the nature of a moral 
“ duty, would be very natural. Something fell from Mr. Machay which 
“ rather suggested that he also argues that City Corporations and their 
“ officials have no right to afford themselves the luxury of considering 
I “ mere questions of commercial morahty, apart from legal rights. That 
“ camiot be so, and I cannot subscribe to that. . . . But in a matter 

“ of this sort, where the plain function of the city is to do what is fair 
“ to everybody as best it can, and w'hat is best for the citj'-, to observe 
“ the ordinary decency of avoiding getting into the situation that it has 
I encouraged people to start expensive building in the belief that they 
“ will be allowed to finish, and then to break faith — to avoid that kind 
“ of thing, in my opinion, is part of the duty of those charged with the 
“ administration of this matter. And, if it be a fact (it looks as if it were 
“ a fact) that in deciding to be influenced by this, and to do what was 
“ decent in the matter, the City authorities were influenced also by a 
“ realization that it woidd be expensive to act otherwise, does not seem 
“ to have an adverse effect on the validity of the decision. One is glad 
“ to learn that the twm motives combhied to lead in what, I venture to 
“ think, was the right direction ” (ifiwL, 359). 

More directly applicable to the circumstances of the case is a deci.sion 
of Hutchison, J., in Attorney- General y. Prhice {ante, p. 210). 
In that case, the defendant had erected a building in respect of which 
he had no permit, and which contravened the City of Palmerston North’s 
town-plannmg scheme. The Council sought an injmiotion restraining 
the defendant from using the building, or permitting it to be used, for 
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any ptirjioso other than permitted uses in residential or local commercial 
districts as su<-h permittiid nses a, re restricted in the Standard Code of 
Clauses for toMm-j)la.nning schemes. There, the Court held that the 
proper way of (niforeing tlie Coimoirs powers was to grant an injunction 
restricting the use of the huilding in the teims asked for. That seems 5 
a close parallel to the present case indicating the necessity for the exist- 
ence of a ])ower to im])ose a condition such as that here being con- 
sidered. That is confirmed by the general considerations to which I 
have referred. The same general broad view seems contemplated by 
s. 15 and cl. 7 of the Schedule to the Town-planning Act, 1926, and by 10 
the decision in Downs mid Poole, Ltd. v. Vpper Hutt Borough Council 
(jl950] G.L.R. 240, 244). That decision holds, too, that Quinlan v. 
Mayor ke.ofWelMngton{[im]'N.Z.L.li. 491- [1929] G.L.R. 152) relied 
on by the j)laintiff did not apply to s. :14 where a refusal was absolute. 

The general considerations there adverted to, in my opinion, apply with 15 
full force to this case. The town-planning authority has a very wide 
discretion which is generally invalid only where it issued either mala fide, 
or for puiposes other than those for which it is given. Here, it had ample 
grounds for thinking that an unconditional approval of the plans would 
result in an interference with the amenities of the neighbourhood and 20 
would in fact, though not in form, be, in view of the special circumstances, 
in contravention of town-planning principles, and so should be approved 
only conditionall 3 ^ 

There remains onlj' the question as to whether the condition is un- 
reasonable as fixing no time within which the condition is to operate. 25 
That does not appear to me to make it unreasonable. Indeed, it seems 
necessary, as appears to have been the position with the injunction in 
Prince’s case {ante, p. 210), that it should be indefinite in time. 

It will operate until the City Council, in the exercise of its powers 
under the Town-planning Act, may decide to release it. It seems prob- 30 
able that there would be no difficulty in effecting that if, as controlling 
authority, it decided that it wrs, at some stage in the city’s development, 
desirable. 

For these reasons, I think the Council has power to impose this con- 
dition, and that the application must be dismissed, with costs to the 35 
City Council £78 15s. 

From the whole of the foregoing judgment, the plaintiff appealed 
on the grounds that it was erroneous in fact and in law. 

In the Court of Aj)peal, 

Cleary and D. Perry, for the appellant. 40 

J. U. Oakley and Curtin, for the respondent. 

Cleary, for the appellajit. The appellant is the owner of a property 
which was erected, and always has been used, as a commercial building, 
but it is in a locality which, under the respondent’s tovm-plan zoniifg 
scheme, is classified as “general residential.” In October, 1952 j the 45 
appellant made application to the respondent for the purpose of con- 
verting the premises into a private hotel. The carrying-on of a private 
hotel is what, in the language of the to\TO-plannors, is known as a per- 
mitted use in a residential area. This is the application the Court is 
concerned with in the present case. qq 

The respondent has attached to its decision to grant tlie permit a 
condition that the appellant give an undertaldng as to the future use 
of the premises, which the appellant was not prepared to give. 
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graLng of a dispenslLTmMrbe^'r^SStim^’rffeoW 

Se'r.] i*- "O b-ring u“ ft 


buildiog permit aa andertakiag as to the future use to\?Zd?„m: 


25 


10 position, the normal situawZis’that qrZen of 

ofWelku^on ([1929] N.Z.L.R. 491. 4 k,. 496 ; “Sf " Ta? l^! 

B. Where a scheme has been finallv annrovPfl h^r + 1 ,^ rp 
planning Board, there are statutory provisions enablinj? a fnral a 

15 to control the use of buildings in ^ oLrm“h tfeheZ^ 

of the Statutes Amendment Act, 1941 and s 6 of tb^ T™' 1 • ^ 

Amendment Act 1948. The whole eomplaint'in this Le Sy 
by seekmg to obtain the undertaking from the appellant, the SndZ’ 

20 s. 44, seeks to control the future use of a building and so to ph itself 
in t^e same position as il it had had its scheme approved. 

C. Under s. 34, the powers of the local authority are confined to the 
refusal of i s consent to the erection of any building^or the caTryii-ou? 
of any work, feuch refusal is to be exercised upon the grounds^set out 
in the' seetion , and its powers do not e.xtend to the control of the future 

thP reserved by 

the Legislature to those local authorities which have had their scheme 
finally approved by the To%vn-planning Board. 

All that s. 34 of the Town-planning Act, 1926 enables the 
30 authority to prohibit is the erection of a building or the carryint^-out 
of any work ; and that refusal must be based upon one of the tlu4 
grounds set out m the section. It is at least questionable whetheJ a 
local authority which has adopted a scheme may rely on the second 

35 ereethin f local authority that the 

35 election of the building or the carrying-out of the work would contra- 
vene one or more of the grounds available to the local authority under 
s. 34. Undoubtedly, the local authority may have regard to the kind 
or nature of the building or work, in deciding whether or not to give its 
consent. .Ihe common ease where local authorities have refused their 
40 consent under s 34 is where extensions are sought to existing buildings 
which alreacty do not conform to the zoning requirements ; Wit. Eden 
Eoroiigfi Y. New Zealand Wallboards, Ltd. ([1945] 5 NZLGK 3*'>6 • 

morm Borough Council 

([iJoUJ U.L.K. 240) and lle/Z.s v. Newmarket Borough ([19321 N Z L R 
4o 50, 67 ; [1931] G.L.R. 690, 691). But, if an appliktL is made' to a 
local authority for permission, for instance, to erect a dwellinghouse 
in a residential zone, the local authoritv has no power to attach a con- 
dition that the dwellinghouse shall not in future be used as offices or 
^ as a club. The reasons why the respondent attached the condition are 
t>0 obvious. It had in mind the previous applications and negotiations 
for the use ol these premises as a licensed hotel; and it had in mind 
the similarity in the ])lans lodged in support of both applications. What- 
ever the reasons of the respondent may have been, whether its hopes 
or fears that these premisses may in the future become licensed premises 
00 were well grounded or not, it had no power under s. 34 to impose a con- 


■ 
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flition as to use. The a|)plicatioii for tJie alteration of. the l)nilding for 
use as a private hotel oontraveiies nothing that the respondent is coii- 
ceriKTl with ; on the other hand, it eonfornis to the zoning require- 
merits of the res].)ondont’s scheme, and that i.s all t-liat the respondent 
can concern itself witli under s. 34. Idle se<;tion, in terms, contemplates 5 
the local authority’s laying down conditions. The conditions that it 
may impose are conditions relating to the braiding or na.ture of the wnrk 
itsell'to which it consents : Fenton v. AucJdand City Corporation ( (1945) 

5 X.Z.L.d.H. 353) an<l Wowj v. Norfhcote Boromjh {ante, p. 
132). 'fhe section does not authorize a " condition ’ as to the control 10 
of the u.sc of a building in the Ihture, w'hether near or remote, wdiich 
power of control can be exercised only by a local authority which has 
had its .s('heme ajjproved. 

T>. A local authority, which elects to operate under s. 34 and takes 
the advantages of so doing, must accept any disadr'antages that ensue. 15 
Once a plan is a]j})roved, it is the duty of the local authority to enforce 
it, and dispensations are entirely in the hands of the Town-planning 
Board ; s. 22. Under s. 34, however, the pow'^ers of the local authority 
are pcrmis.sive only ; and they are flexible. The Council of the local 
authority may, under s. 34, grant dispensations; and it may presumably 20 
from time to time alter its scheme. 

[To North, J.] Originally, s. 34 w^as enacted to enable local authori- 
ties to deal with matters pending the approval of the scheme. It is 
idle for the respondent to suggest that it has not elected to act under 
s. 34 rather than have its scheme approved, because that is patently 25 
w'hat it has done.] 

What is submitted here has no effect on interpretation ; but see 
Wong V. Northcote Borough {ante, 132, 138). 

As to His Honour’s judgment {ante, p. 338) : it proceeds on two 
principles : (a) that the respondent could have refused this application, 30 
and {b) that the imposition of a condition as to user was a natural com- 
plement to the pow'er of refusal. Both those propositions are dis- 
puted. It is denied that the respondent could have refused this appli- 
cation (otherwise than by insisting on the fore-com’t) ; because it was 
an application to do w'ork that conformed to its scheme. His Honour 35 
seems to as.sume that there w'as a power of refusal in order to enable 
the respondent to control the use ; but a local authority has no power 
of control over user. It is also denied that a power to impose a con- 
dition as to user is a natural complement to the power of refusal that is 
confen’ed by s. 34 ; and it is contended that, because the power of 40 
refusal is limited to the refusal of the erection of a building or the carry- 
ing out of work, so also the conditions which may be attached to the 
granting of the consent, must be related thereto. 

[To North, J.] At no stage has it been suggested that the conditions 
as to user could be tied to the dispensation as to the fore-court.] 45 

[To Gbesson, j.] The respondent is clearly entitled to take into 
consideration the kind of work it is authorized to approve. There is 
no question here as to the purpose of the application. The question 
is whether the respondent can ask the ai^pellant to give an undertaking 
that it will not continue to use the premises as a private hotel. Mere 50 
zoning as a residential area does not prohibit any property- owner in that 
area from using his building for other than residential purposes, unless 
he has to apply for a permit. 
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The way in which this application was dealt with by the respondent 
raises the issue as to whether it is competent for a local authority to 
require an undertaking as to the future user of a building. Had" the 
matter been dealt with differently, and had it been said that this was a 
5 sham altogether, then the issue in the proceedings would have been 
different, the evidence no doubt would have been different, and different 
questions would have arisen : among others, the question of onus as to 
such an issue. 

As to the cases to which some importance was attached by the learned 
10 Judge : (a) Fenton v. Auckland City Coriyoration ( (1946) 5 N.Z.L.G.R. 
353) does not assist on the question which, on the appellant’s argu- 
ment, arises here — namely, whether the respondent, in granting a 
permit under S..34 for a building that conforms to its zoning require- 
ments, may attach a condition as to future user. (6) In Attorney- 
15 General v. Prince {ante., p. 210), the Court granted an injunction to 
restrain the defendant from a non-conforming user of his building ; 
and it cannot be construed as authority for the different proposition 
which arises here — nameljq whether, under s. 34, the local authority 
itself can control the user of a building upon the grant of a permit under 
20 that section. 



Oakley, for the respondent. It is agreed that the respondent must 
rely on s. 34 to uphold and sustain the condition it has sought to impose. 
The respondent was prepared, if the conditions were complied with, 
to grant an unqualified permit to carry out the alterations to the build- 
25 ing ; it was not trying to grant a conditional permit or attach a con- 
dition to the j)ermit ; but it rather regarded the undertaking it sought 
as being a step in a final inquiry preceding the issue of the permit. 

On the question w’hether the respondent w-^as entitled to consider 
user as coming w'ithin s. 34, His Honour w^as correct in his findings from 
30 the facts before him. In particular, his findings of the facts relevant 
to the present proceedings w'ere : {a) that tlie Council had the strongest 
grounds for believing that the alterations, as planned, Avere intended 
to make the building suitable for a licensed hotel rather than a private 
hotel ; [h] that the Council had before it, too, the fact that, if the build- 
35 ing wore altered in the way suggested, a licence might w’ell be, and pro- 
bably w’ould be, obtained by the appellant or its representative from 
the Licensing Committee, OA'-er which the Council has no control ; 
(c) that the condition sought to be imposed is, m the circumstances, 
entirely reasonable, except, perhaps, as to its term, and that it seems, 
40 indeed, the only way in which the Council could effectively ensure that 
its pow'ers and duty to enforce observance of its town-planning scheme 
w'-ore effective {a-nte., p. 342). When those facts are considered, 'm the 
light of the additional factor that tlie resi^ondent at no stage had before 
it any evidence from, or on behalf of, the appellant that it did not in- 
45 tend in any w'ay to violate the principle of the scheme, this further forti- 
fies the view expressed by the learned Judge, 

Section 34 must be considered in the light of those facts. The 
appellant submitted that s. 34 can be invoked only b}'- the respondent 
whei-e the wvjrk itself and by its nature offends against the scheme ; 
50 that here in its nature the Avork did not offend against the scheme ; and 
that, hence, under this section the respondent had no right to impose 
an^^ conditions. That is not the proper way to read and interpret the 
section ; and the section really means, not only work which by its 
nature offends against the scheme, but also work which by its purpose 
55 or user offends against the scheme. The carrying-out of the work, and 
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the use to which the completed work is to be put, are so intermingled 
that one must consider both of them in properly considering the section. 

In short, the local authority, when it considered the question, had to 
consider in this case whether the carrying-out of this work, in its nature 
and purpose, contravened the scheme. This is required of it on a 5 
proper appreciation of the statute, and the particular language of s. 34. 

The whole purpose of the statute is to provide for more orderly and 
careful planning of boroughs and cities andfor a consequent improvement 
of amenities. Tins statute should, therefore, be construed as specified 
in s. 5 (j) of the Acts Interpretation Act, 1924, to enable the object of the 10 
statute to be attained. This can be done here only by imposing, under 
s. 34, the condition w'bich the respondent seeks to impose ; because s. 34 
is the only section dealing with provisional schemes. Section 15 gives 
to the Council the power to set aside certain areas to be used for certain 
purposes under its scheme. It seems, therefore, that under the 15 
scheme the Council has to decide the use to which certain structures are 
to be put. 

There is no case which in any way really touches the matter dealt 
with here ; but the cases relied upon by the learned Judge, Attorney - 
General v. Prince {ante, p. 210) and Downs and Poole, Ltd. v. 20 
Upper Hutt Borough ([1950] G.L.R. 240) throw some light on the ques- 
tion of user of premises. In Prince's case {ante,, pp- 210, 214), 
it was not the building itself which in any way interfered with the 
amenities of the neighbourhood ; and there is an irresistible inference 
that it w'as only the use to which the storeroom would be put that could 25 
have interfered with the amenities of the neighbourhood ; and the 
nature of the remedy shows that the user was considered relevant. 

[Geesson, J. Does a limitation imposed by the Court on the user 
agamst a wrongdoer take this Court any further towards establishing 
that the Council might attach a condition of user before granting per- 30 
mission 1] 

The Court in that case said that the defendant must not use the store- 
room in a way which conflicted with the scheme. It is conceded that it 
is a different case. In Downs and Poole, Ltd's case ([1950] G.L.R. 240, 
244), there was no suggestion that the building itself contravened the 35 
scheme or by-laws ; but objection was taken to the user to which the build- 
ing was to be put. Arising out of those cases, the respondent w^as 
entitled to hold that the stated purpose was not the real purpose ; and it 
W'as entitled to consider that its scheme might be violated unless it had the 
undertaking as to user. Accordingly, until it had that evidence before 40 
it, it had every reason to believe that the stated purpose was not the 
real purpose ; and, accordingly, it w'as entitled to impose the condi- 
tion which it did impose. 

Curtin, in support. As to s. 76 of the Statutes Amendment Act, 
1941, considered in connection with s. 22 of the Town- planning Act 45 
1926 : h 

A. In any event, s. 34 does not prevent the control of future user. 

The most that may be said is that it merely restricts the control of future 
usei*. Section 76 of the Statutes Amendment Act, 1941, makes pro- 
vision for the local authority to enforce its scheme, so far as user is con- 50 
cerued, in relation to buildings already existing at the time, when the 
user is changed. Section 22 of the Town-planning Act, 1926, gives 
power to the local authority to refuse to permit the erection of a l>uilding 
contravening the scheme, not only by its outw'ard appearance, but also 
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by the use to which it is to be put. Section 76 of the Statutes Amend 
ment Act, 1941, went further stiU, saying that improper use of a building 
already erected could be stopped. When the scheme came into force, 
s. 22 imposed on the local authority an obligation to enforce its scheme ; 

6 see s. 22 (1). The word “ works ”, used in s. 22, includes works which 
offend not only by their nature, but also by their purpose or use ; and a 
similar meaning should be given to the word “ work ” in s. 34. 

B, Alternatively, if it should be held that it is not within the power 
of a local authority to control future user, then the respondent has not 
10 endeavoured to control future user at all, but merely endeavoured to 
ascertain future user. It is clear from the wording of the condition 
that the respondent was communicating to the appellant the view it 
held — namely, that it thought the application was nothing more than 
a sham. Counsel for the appellant admitted that a local authority may 
15 have regard to the nature of the building in deciding whether a permit 
should be granted ; and he referred to a number of cases as examples 
of this. If the respondent is entitled to consider what the nature of the 
building is in relation to its immediate intended purpose, then the only 
question remaining open for argument is the manner in which the Council 
20 may seek to discover the nature of the building. Where a local authority 
has to determine an issue, it is entitled to consider such evidence as it 
thinks necessary to determine it, provided such evidence is not outside 
its sphere : Reg, v. Local Government Board ( (1882) 10 Q.B.B. 309, 326), 

Cleary, in reply. Mr. Oakley said that the respondent had nothing 
25 before it to show that the appellant did not intend to violate its scheme ; 
and he referred to the passage in the judgment of the learned Judge 
that “ it seems, indeed, the only way in which the Council could effectively 
“ ensure that its powers and duty to enforce observance of its town- 
“ planning scheme were effective.” {ante., p. 342, 11. 33-35). Both the 
30 respondent’s and the learned Judge’s observations assume that the re- 
spondent has a power of control, which is the very point in issue. To 
speak of “ violating ” necessarily presupposes that the Council has some 
control over future user of the premises. 

As to respondent’s submission regarding the desirability of the Council’s 
35 having these powers under s. 34 ; the question is not as to desirability, 
but as to whether, on the bare construction of the section, those powers 
are conferred. 

The respondent attached some importance to the case of Downs and 
Poole, Ltd. V. Upper Hutt Borough ([1950] G.L.B. 240), but that case, 
40 once again, was merely a case of refusal under s. 34 to permit factory 
extensions in a residential area. 

The respondent was not entitled to conclude (as has been submitted) 
that the appellant’s stated purpose was not its real purpose ; it did not 
say so ; and it asked for an undertaking that the premises would not 
45 be converted from a private hotel to a pubhc hotel. 

Cur. adv. milt. 

Gresson, J. This is an appeal from the judgment of Pair, J., 
{ante, p. 339) in an action in which the appellant company unsuccess- 
fully sought a wTit of mandamus against the respondent corporation 
50 to command the latter to issue a permit in respect of certain alterations 
which the a])pellant desired to carry out to buildings upon land owned by 
it, situate at the corner of Cuba Street and Central Terrace in the city 
of Lower Hutt. 

The facts are not in dispute. They require only to be stated in 
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b^re' outline. The appellant applied in December, 1950, for a permit 
under the respondent’s building bj^-laws to alter the buildings to make 
lh(im suitable for a licensed hotel. The respondent refused the applica- 
tion under s. 34 of the Town-planning Act, 1926, upon the grounds that 
in its towii-plaiming scheme the site had been zoned for residential pur- 5 
jjo.ses, and under the scheme the erection of licensed hotels in the resi- 
dential area was prohibited. Thereafter, requests \vere made to induce 
the respondent to reconsider its decision which, however, it refused 
to do. An ajjpeal to the Town-planning Board was taken ; it was 
dismissed. Then, in April, 1952, a further application was made by the 10 
ap])t.‘llant for a permit to make alterations to its buildings in accordance 
with plans and specifications then submitted to render the building 
suitable for a private hotel. The applications made in December, 1950, 
for a permit to convert the premises for use as a licensed hotel had been 
su})j)orted by plans showing the proposed alterations in which plans an 15 
area of approximately 1,300 sq. ft. was shown set aside as bar-room space. 

The plans supporting the application to convert the premises for use 
as a private hotel showed portions of the proposed building totalling 
an area of 1,300 sq. ft. set aside as recreation space. The portion so 
set aside as recreation space appeared identical with the portion set aside 20 
for bar space in the plans earlier submitted. The plans were not in 
conformity with the respondent’s town planning regulations relating to 
general residential zones in that there was a failure to conform to a front 
yard space back of fifteen feet, but the respondent was willing to dis- 
pense with that requirement. The decision of the respondent in re- 25 
spect of the last application as contained in a resolution of the respondent 
Council passed on December 8 , 1952, was : 

That tlus application be approved and the necessary dispensation granted 
subject to the following conditions being acceptable to the company : 

(i) The bedrooms to be provided in the permanent building instead of in the 30 
old woodon building as propo.sed bjf the application ; the alterations to 

be constructed in permanent materials. 

(ii) That, in view of the past negotiations and decisions with regard to the use 
of tliis building, an xmdertaking be given to the Council that the company 
does not propose to convert this building from a private hotel to a licensed 35 
hotel. 

The appellant made no appeal from that decision to the Town-planning 
Board but instituted (after due notice) on February 18, 1953, the action 
seeking a mandamus. 

It was not disputed that the respondent corporation was influenced 40 
by the knowledge that, on May 11 , 1951, application had been made 
to the Hutt Licensing Committee under s. 19 (3) of the Public Works 
Amendment Act, 1948, for the removal of the licence attaching to the 
Hotel Cecil in Wellington to premises to be erected on the corner of Cuba 
Street and Central Terrace in the city of Lower Hutt ; that the apjjlica- 45 
tion had been considered by the Licensing Committee on June 17, 1951, 
which had decided that the Wellington Licensing Committee be recom- 
mended to grant such removal ; that on May 14, 1951, an application 
had been filed by Charles John McParland for a publican’s licence in 
substitution of the former Hotel Cecil licence to be issued for premises 50 
intended to be erected on the corner of Cuba Street and Central Terrace ; 
and that Charles John McParland was a director of, and a substantial 
shareholder in, the appellant company. The application relating to the 
removal of the hcence has not yet been determined by the Licensing 
Committee, 55 
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It was contended on behalf of the appellant that the respondent had 
no power to impose a condition as to future user ; that, if the x 3 ro] 30 sed 
buildings complied with the by-laws, the appellant had a right to the 
issue of a permit. It was not disputed that the proposed alterations 
5 would comply with the by-law's. It was further contended that, though 
where a scheme has been finally approved by the Town-planning Board, 
statutory provisions (Statutes Amendment Act, 1941, s. 76 ; Town- 
planning Amendment Act, 1948) enable a local authority to restrain the 
use of buildings in a manner not in conformity with its scheme, since 
10 in this case the scheme had not been fmally approved there was no power 
to control the future use of a building and thus to seek to put itself in the 
same position as if its scheme had been approved. Further, it w^as 
contended on behalf of the appellant that, under s. 34 of the Town- 
planning Act, 1926, which was the sole source of its power, the local 
16 authority was confined to a refusal of its consent to the erection of any 
building or the carrying-out of any work only upon the grounds set out 
in the section, which grounds did not extend to authorize control of 
future use. 


The buildings and works contemplated did contravene the scheme 
30 in that the “ front yard ” requirements prescribed for a private hotel 
in a general residential zone had not been comx3lied with ; but the re- 
spondent intimated its readiness to dispense with this requirement sub- 
ject to an undertaking being given that the applicant did not propose 
to convert the building from a private hotel to a licensed hotel. Under 
35 the respondent Couneirs regulations embodjdng its scheme, a licensed 
hotel is not permitted within a general residential zone, but since the 
apj)lioation wtis for a private hotel the buildings and work contemplated 
and for which a permit wns sought would not have been in contravention 
of the scheme. There Avere, however, circumstances which were sufficient 
40 to lead the res|3ondent Council to be apxirehensive that the ultimate 
jjurpose of the buildings w^as for use as a licensed hotel. The issue is, 
therefore, whether the respondent Council may refuse its consent to 
buildings and works which as buildings and works did not offend and which 
were to be used in a waj- that would not offend but which were readily 
45 convertible to a use Avhich wmuld offend, and which use the aijplicant 
had already sought to have approved and might be thought still to have 
in contemplation. Though the carrymg-on of the work and the erection 
of the building would not contravene the scheme, it is manifest that there 
is a }3ossibility, even a hkelihood, that a subsequent change of user will 
60 cause the building to offend. If the respondent Council had had its 
scheme finally approved and had thereafter given a permit for the build- 
ing and caiTying-out of the work “ as a private hotel ”, s. 76 of the 
Statutes Amendment Act, 1941, contains provisions adequate to re- 
strain any change of user or purpose. But these provisions are applic- 
55 able only where a scheme has been fmally approved by the Town- 


Whether or not the respondent Council’s action in this case was 
20 warranted depends wholly upon the proper construction of s. 34, Under 
that section the respondent can : 

Absolutely or conditionally refuse its consent to the erection of any building or 
the carrying-out of any work ... or may definitely prohibit the erection of 
such building or the carrying-out of s\ich work, if it appears to such local authority 
25 that the erection of such building or the carrying-out of such work would be in 
contravention of the scheme if it had been completed or approved, or would be in 
contravention of town-planning principles, or would interfere with the amenities 
of the neighbourhood. 
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])lanniiig Board. They would not apply if the respondeiit Council 
should grant the permit sought “ for a private hotel ” and thereafter the 
])remise.s should be used as a licensed hotel. 

The power '' conditionally ” to refuse consent entitles the respondent 
t(j refuse a permit where the proposed buildings are to be used for a pur- 5 
])Osc which contravenes . the regulations constituting the scheme. That 
is not 1ho case at present but there is good ground for apprehension. 

It was ai'gued that there was no power to attach conditions relating to 
user, or which were unlimited as to time. There is not, however, any- 
thing in tins empowering section to support the view that the generality 10 
of tlie pouer given is limited or qualified in any way. Indeed, the 
Schedule to the x\ct which enumerates the matters for which provision 
must be made in accordance with s. 15 makes express reference to uses 
and to purposes. In my opinion, therefore, the respondent Councirs 
power to impose conditions was not limited to the physical nature of the 15 
propos(;d [)uildings but extended as well to the purposes to which the 
propos(‘d buildings were to be put, that is to user. Had the Councirs 
decision bc'en expressed as a refusal to permit the erection of the build- 
ing and the carrying-out of the work except for the purposes of a private 
hotel such a decision would, in my opinion, have been within the Council’s 20 
power. But the Council did not give its decision in those terms — for 
the very good reason that the provisions of the amending Acts of 1941 
and 1948 which were obviously designed to prevent a change of user 
subsequent to the grant of a permit have no application, the scheme 
being as yet not “finally approved”. The respondent Council took 25 
mstead the course of imposing as a condition that the applicant should 
undertake not to convert the building from a private hotel to a licensed 
hotel. Tlie position is, therefore, that the respondent Council refused 
its consent conditionally — namely, unless, and until, such an under- 
taking should have been given. In my opinion, a conditional refusal 30 
so expressed was within the power of the respondent Council. It is 
entitled, I think, to take the view that the erection of a building de- 
signed originally for use as a licensed hotel and in respect of which a per- 
mit had originally been sought on the basis of its being so used and which 
would be capable without any structural alteration of being at any time 35 
put to such use contravenes the scheme and town-planning principles, 
unless there is an assurance that there will not be a change. The 
question in issue depends, of course, upon the actual language of the 
section construed in relation to the general context of the Act and the 
subject-matter with which it is dealing. I do not find any justification 40 
for reading it with the qualification for which counsel for the appellant 
contended. In my opinion, the wude and comprehensive language of 
the sectioii permits in the particular circumstances of this case the imposi- 
tion of the condition attached to the respondent’s refusal to issue a permit. 

I respectfully concur vdth Fair, J., that “ power to impose a reason- 45 
able condition seems the natm'al and clesirable complement of, or alterna- 
“ tive to, a power of absolute refusal ” {ante, p. 342, 1. 29). In the light 
of the history of the applicant’s repeated attempts to obtain ajiproval 
of the use of the premises for the conduct of a licensed hotel and the preser- 
vation of the space originally intended for the bar, the condition is cer- 
tainly reasonable, and, indeed, may be regarded as necessary to preserve 50 
the integrity of the scheme. The respondent in exercise of its powers 
under s. 34 of the Town-planning Act, 1926, conditionally refused a permit 
and the condition attached to the refusal was, in my opinion, one that 
respondent could validly impose under the section. I think accordinoly 
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that the appeal should be dismissed and that the respondent should be 
allowed costs on the middle scale. 

Stanton, J. I have had the advantage of reading the judgment 
ot Gresson J., {ante,p. 349) and I agree with the conclusion at which ho 
5 has arrived and desire to add onty a few words. 

Counsel for the appellant relied on a contention that the respondent 
was seeking to control the future use of buildings and invited us to say 
that it had no sucli power It may well be that s. 34 does not authorize 
a local authority to exercise the same control over the user of property 
10 as can be exercised when its towui-plamiing scheme has been finally 
approved, but the circumstances in this case involve other considerations. 
The respondent might well have said that the proposed “ private hotel ”, 
based on and adliering to the plans submitted for a licensed hotel, wdth 
its extensive ” recreation space” convertible without further consent 
15 of the local authority into the bar as originally planned, was calculated 
to contravene its tovm-planning scheme, and it could, therefore, have 
refused its consent under s. 34. The local authority, however, exercised 
a less harsh power and said that it would accept an assurance or under- 
taking that such conversion would not take place. That the appellant 
20 refused to give the required undertaking lends some support to the re- 
spondent s view that the proposed work was intended to be w'hat its 
lay-out suggested, and, in all the circumstances, I think that the re- 
spondent was acting wuthiii its powers in conditionally refusing its con- 
sent to the carrying-out of the proposed work by the appellant. 

25 North, J. I have had the opportunity of reading the judgments 
prepared by Gresson, J., {ante, p. 349) a,i\d Stanton, J., {supra, p. 353) 
and I agree with them, that this appeal cannot succeed. I desire, how*- 
ever, to say that, in my view, s. 34 does not authorize a local authority to 
require an applicant to bind himself indefinitelj'' as to the future use 
30 to be made of the new buildings or works, the plans of w'hich have been 
submitted to the local authority for its approval under the Town- 
planning Act, 1926, for I do not think that the wording of the section 
justifies such a conclusion, and I wmild mention that, if the respondent’s 
ai'pment was accepted, then the further question wmuld immediately 
35 arise— namely, whether the undertaking, when given, is to be regarded 
as the personal undertaking of the then owmer or whether it binds his 
assigns as WTh, On the other hand, it seems to me to be inescapable 
that the provisions of s. 34 apply both to the })hysical structure itself 
and to the use proposed to be made of the premises, for how otherwise 
40 is a local authority to be in a position to determine whether an applica- 
tion offends against its town-planning scheme, if it has one, or against 
town-planning principles, or adversely affects the amenities of the 
neighbourhood ? It surely cannot be suggested that town-planning 
schemes, or principles, or the amenities of a neighbourhood arc affected 
only by the appearance of buildings and not by the use they are put to. 
45 Thus, in the present case, the zone in question is a “ general residential ” 
zone, w-Iiere private hotels are permitted but not licensed hotels. In 
another zone, light industries might be tolerated hnt not heavy in- 
dustries. ^ Yet, in each case, the physical structure may be substantially 
the same in appearance and design. 

60 It seems to me that a local authority must be regarded as having 
^ powur under s. 34 to require the applicant to state the use to which it 
^ proposes to put the premises. If this be conceded, then it surely must 
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follow that, a local authority, if it is dissatisfied with the answer or has 
otherwise been put on the alert, is entitled to call on the applicant for an 
assurance as to its intentions. So far as I can see, that is really all that 
h;is ha[jpened here. The respondent said that it had decided to approve 
the a])])lication for a permit and grant the necessary town-planning 5 
dispensation subject to the following conditions being acceptable to the 
apjiollant ; 

(6) Thii.t in \new of the past negotiations and decisions with regard to the use 
of tliis building an imdertaking be given to the Council that your company 
floe.s not propose to convert this building from a private hotel to a licensed 10’ 
hotel. 

The language is not as clear as one would lilce, but I do not regard 
this condition to be a demand by the respondent for an undertaking that 
the premises would never he used as a licensed hotel. I think the proper 
inter] )retation is that the respondent desired an undertaking from the 15’ 
appellant that its application was being made in good faith and I think 
that the respondent, in all the circumstances, was entitled to withhold 
its consent when such an undertaking was refused. 

Appeal dismissed. 

Solicitors for the appellant : Perry, Perry, and Pope (Wellington). 

Solitiitors for the respondents : Hogg, Qillespie, Carter, and Oakley 
(Wellington). 


PAULEY V. DUNSTAN RABBIT BOARD. 
Supreme Court. Dunedin. 1954. March 12 ; April 12. Archer, J. 

Rates and Rating — Rabbit Board — Certificate by Ratepayers'’ List compiled in accord- 
mice with Statutory Provisions — Such List not Invalid by Reason of Secretary's 
Signing Same after Date by lohicli It was to be made — Failure^ to prove Valid 
Rate Demand not affecting Jurisdiction — Proof of Demand may be waived — 
Rabbit Nuisance Act, 1928, s. 39. 

A certificate given by the Secretary of a Babbit Board certifying that a 
ratepayeiss’ list was compiled in. accordance with the provisions of the Babbit 
Nuisance Act, 192B, and the Rabbit Nuisance Amendment Act, 1947, is not 
invalid as a valuation roll for the assessment of rates because it was signed 
on September 6, 1950, as that fact does not support an inference that the list 
itself was not made until after the date prescribed by s. 39 of the Rabbit 
Nuisance Act, 1928 — namely, Sei>tember 1, 1960. 

Failure to prove a valid demand to the ratepayer for rates owing by liim 
is not a matter affecting the jurisdiction of the Court, but, if it should be so, 
waiver is permissible by virtue of s. 3 of the Inferior Courts Procedure Act, 
1909. If however, proof of demand is no more than an ossen ial requirement 
in establishing a Rabbit Board’s claim for rates, it is a requiremen which can 
be waived, 

P. J. Fawcett, Ltd. v. Levien ([1931] N.Z.L.R. 481 ; [1931] G.L.R. 

, 42) and New Zealand Sheep-farmers’ Agency, Ltd. v. Mosley and 
mu, ([1932] N.Z.L.R. 949 ; [1932] G.L.R. 589) applied. 

An arrangement under which a ratepayer agreed to pay a portion of the 
rates claimed from him in consideration of an adjournment of the action claim- 
ing such rates, is consistent only with an acknowledgment by him that the 
rates in question had been validly demanded; and such conduct amounts to 
a waiver of proof of demand by the Rabbit Board. 


8 N.Z.L.G.R. 


SUPREME COURT. 


Quaere, Wiiefchei’, had there been no such waiver, the Boai-d would liavo 
beau eubifcled to remedy its omission to prove demand by calling further 
evidence at the hearing of an appeal to remedy an omission in formal proof at 
the hearing Vjefore the Magistrate of a olaim for the rates alleged to be due l)y 
the ratepayer. 

Seagar V. Wellington City Corporation ([1951] N.Z.L.R. 1060; [1952] 
G.L.R. 45) ; Wilson v. Nisbett ([1953] N.Z.L.R. 884) and Cillard 
v. Cleaver A'lotors, Ltd. ([1953] N.Z.L.R. 885) referred to. 

APPEAL against the whole of a final determination of the Magistrates’ 
Court given at Alexandra on August 5, 1953, whereby judgment was 
given for the respondent Board for a sum of £17 18s. 8d., for rates 
alleged to be due by the appellant, together with costs thereof. 

5 The notice of appeal set out four grounds on which it was alleged 
that the Board had failed to prove that conditions precedent to the 
recovery of the rates had been observed, but at the hearhig of the appeal 
two of these grounds were abandoned, and counsel for the appellant 
relied only upon the remaining grounds — namely : 

10 (1) That the respondent had failed to compile a ratepayers’ list as 

prescribed by s. 39 of the Rabbit Nuisance Act, 1928, and 

(2) That the respondent had failed to demand from the appellant 
the rates alleged to be due from her. 

In the Magistrates’ Court, the secretary of the Board produced what 
15 was claimed to be the ratepayers’ list, and upon which the name of the 
appellant was entered. At the end of the list, was a certificate by the 
Secretary of the Board which read as follows : — 

I, William Francis Pedofsky, Secretaiy of the Dunstan Rabbit Board, 
do hereby certify that this Ratepayers’ List was compiled in accordance with the 
on provisions of the Rabbit Nuisance Act, 1928, and the Rabbit Nuisance Amendment 
Act, 1947. 

Signed at Alexandra this 6th day of September 1950. 

W. F. Pedofsky. 

The list bears a date-stamp indicating that it was received at the 
25 Magistrates’ Court, Alexandra, on September 6, 1950, and also the 
words : 

List as amended, initialled and signed by me is allowed. 

A. E. Bobbie 

Stijiendiary Magistrate. 

30 Gilbert, for the appellant. 

Guest, for the respondent. 

Cur. adv. vuU. 


Archer, J. Section 39 of the Rabbit Nuisance Act, 1928, provides 
that the Secretary of the Board shall cause to be made a list, to be called 
35 the ratepayers’ list, and that such list shall be made on or before 
September 1, in each year in wliich a general election of members is to be 
held. The list now under consideration was i)repared for the purpose 
of the first election of members of the respondent Board and it is agreed 
that to comply with s. 39 it should have been made on or before 
40 September 1 , 1950. It is not disputed that the list was properly deposited 

for inspection at the Magistrates’ Court at Alexandra, or that Mr. A. 
E. Bobbie, S.M,, subsequently heard and determined objections to the 
list and signed the list after correction, in accordance with the provisions 
of ss. 43 and 44 of the Rabbit Nuisance Act, 1928. 

45 The ajjpellant contends that the certificate of Mr. Pedofsky shows 
that the list was not made until September 6, 1960, and that it is, there- 
fore, invalid as a valuation roll for the assessment of rates. 



I am not satisfied, however, that Mr. Pedofsky’s certificate should be 
so construed. The certificate does not say that the list was made on 
September 6, 1950, but, on the contrary, purports to certify that it was 
compiled in accordance with the provisions of the Babbit Nuisance 
Act, 1928. If so, the list must have been made on or before September 5 
1, 1950. The certificate purports to have been signed on September 6, 
1950, but the fact that it w-as signed on that date does not, in my view, 
support the inference that the list itself was not made until after the 
date prescribed in the Act. 

There is no other evidence to suggest that the Act was not complied 10 
with, and Mr, Pedofsky does not appear to have been cross-examined on 
the point. I therefore accept his certificate for w'hat it purj)orts to be 
— namely, a certificate that the ratepayers’ list was, in fact, compiled 
in accordance with the provisions of the Act, and the fnst ground of 
appeal accordingly fails. 15 

The second ground of appeal is that the Board failed to demand from 
the appellant the rates alleged to be due from her, or, stated more pre- 
cisely, that the Board failed to prove a valid demand. It would appear 
from the somewhat scanty notes of evidence that the service of a demand 
upon the appellant was not expressly proved in evidence. The appellant 20 
contends that this was a vital defect in the Board’s case. 

There is ample authority for the proposition that a valid demand 
for rates is a condition precedent to their recovery, and, presumably, 
a failure to prove a valid demand would be fatal to a claim for rates 
unless the proof of demand can be waived and was in fact waived. No 25 
authority as to waiver was cited to me and I have been unable to find 
any direct authority, but I see no reason in principle why the proof of 
demand should not be waived. 

I do not think that failure to prove demand is a matter affecting the 
jurisdiction of the Court, but, if it should be so, it is clear that waiver 30 
is permissible by virtue of s. 3 of the Inferior Courts Procedure Act, 

1909. F. J. Fawcett, Ltd. v. Levien ([1931] N.Z.L.B. 481 [1931] 

G.L.R. 42), and ZmZawd Agency, Ltd. v. Mosley a'nd 

Hill ([1932] N.Z.L.B. 949 ; [1932] G.L.R. 589). If, however, the proof 
of demand is no more than an essential requirement in the establishing 35 
of the respondent’s case, I think it is a requirement which could be 
waived. 

The conduct of the appellant before and during the proceedings n 
the Magistrates’ Court was such as to suggest that proof of demamf was 
intended to be waived in this case. The rate in question was struck on 40 
August 25, 1952, following a notice which was advertised on August 7, 

1952. The appellant wrote to the Board on September, 9 1952, stating 
that she wished to appeal against the unduly high rate which had been 
struck, and her letter w^as treated by the Board as an apjdication for 
remission of the rate, either -wholly or in part, under s. 67 {a) of the 45 
Act. On September 26, 1950, the Board advised the appellant that it 
was unable to grant any remission. The summons for recovery of the 
rate was issued on April 14, 1953, and, after receiving the summons, the 
appellant and other ratepayers with whom she was associated approached 
tiic Board again, Avith a view to securing a reduction in their rates. 50 
t ® hearing at Alexandra on June 10 

1 Jo3, but, on June 9, there was a conference between the solicitors for 
tlie objectmg ratepayers and the solicitor for the Board, and an ao-ree 
ment was reached under which the objecting ratepayers undertook to 
pay 75 per cent, of the rates claimed, but without prejudice to their 55 
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rights in respect of the remaining 25 per cent., and the Board agreed to 
adjourn the hearing from June 10 to July 8, 1953. This arrangement 
was confmned by letter and 75 per cent, of the rates claimed was duly 
ft 4 ^ further adjournment on July 8, 1953, to August 5 

5 190o. At the hearing on that date, there was considerable discussion 
as to the right of the defendants to some remission in their rates and 
evidence was given that the Board had decided against remission. At 
the conclusion of the Board’s case, counsel for the appellant moved for 
^ a number of grounds, including the ground first relied on 

lU 111 tins appeal, but he did not raise the point that the Board had tailed 
to make a valid demand upon the appellant, or had failed to prove such 
a demand. ^ 

T> ^ f opinion that the character of the negotiations between the 
Board and the appellant, and the arrangement under which she and other 
lo objecting ratepayers agreed to pay 75 per cent, of the rates claimed of 
them in consideration of an adjournment of their respective cases, was 
consistent only with an acknowledgment by them that the rates in 
question had in tact been validly demanded. 

90 pon.uS''"®" f a right, and is either express or implied from 

JO (.mnduct ■ • ■ Wliere theyvaiver is not expressed, it may be implied from conduct 
which IS inconsistent with the continuance of the right. 

As it is said in 13 Halshury's Laws of England, 2nd Ed., 207. The 
conduct of the appellant, in my opinion, amounted to a waiver of proof 
ot demand by the Board. ^ 

25 Being of this opinion, it is inmecessary for me to consider whether 
had there been no such waiver, the Board would have been entitled to 
remedy its omission to prove demand by calling further evidence at the 
hearing ot the appeal. I confess that, having regard to the fact that 
s. 7b ot the Magistrates’ Courts Act, 1928, as amended, still provides that 
oO all appeals shall be by way of rehearing, and, as it would appear to be 
desirable tor the issue between the partie to be decided and concluded 
1 would have thought it reasonable for the Board to be permitted to call 
turther evidence on appeal in order to remedy an omission in a matter 
ot tormal proof betore the Magistrate. In view, however, of the decisions 
^'^ elhngton City Corporation, ([1951] N.Z.L.R. 1000- [1959] 

G L.R. 45) WUmn y Eeshitt ([1953] N.Z.L.R. 884), and GUluik v 
tleaver Al^rs Ltd. ([1953] N.Z.L.R. 885), there would appear to be 
evidenc^^^^ whether it would be proper for me to admit such 

40 I or the reasons which I have stated, however, I do not think that 
this airfieal is entitled to succeed, and it will accordingly be dismissed 

with 7s. costs to the respondent Board. ’ 

Appeal dismissed. 

Solicitor for the appellant : T. B. Alooney (Alexandra). 

Solicitors for the respondent ; Gibson and Guest (Dunedin). 
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CONNOLLY ET UX v. PALMERSTON NORTH CITY 
CORPORATION. 


Supreme Court. Palmerston North. 1054. August 17, IS. 
Gresson, J. 


M'lmicipal Corporations — Laying Drains through 1‘rirafc Lands -Di.d'nniion between 
Fnhlic Di-ain and Private Drain — Hearing of Obieclions — Duly of Coxtncil — 
Municipal Corporations Act, 1933, s. 223 {!) {h) — Ninth Sched(di\ rL (d) 


The Municipal Corporations Act, lOSS, dues not <ii‘fin>‘ nliat ir a public 
drain and what is a private drain. A public, drain is a clrain whicli is in the 
general interest of the city or borough, as cipi)oscd to one for the jiarticular 
benefit of an individual or of one household. 

The distinction is between a di-ain laid in conned ion \\ilh a [)ar1icular 
property or even a drain laid to be used in corninon by two or more pro])i'rl ies 
for the benefit of the particular household or households for whom it is installed, 
and, on the other hand, a drain laid to meet the needs of a grovi]) oi> collection 
of homes and to enable that settlement to be connected iqi to the general 
drainage system of the city. That it is laid on the private propert\- of some 
individual does not necessarily preclude its being a public dram, if 'it bad tor 
its object or purpose the needs of a section of the public. 

Wellington and Manawatu Baihray Co , Ltd. v. ilfa?/or, d’c., of Wellina- 
ion ( (1895) 14 ISi Z.L.H. 47i) referred to. 

The hearing by a municipal council of objections to the laying of a drain 
by a private owner and the councii’s inquiry are judicial in character, and the 
obj<‘ctor must be given full opportunity of stating his objections and giving 
his reasons therefor, and. as well, opportunity of hearing what is urged in 
support ol the pro)K)sals and freedom to comment on, critieiKe, and cernbat 
the reasons Avith wliieh the proposal is sup] j or ted. 


MOTION for injunction and mandamus. 

Tiie facts sufficiently appear from tJte judgment. 


Hurley and Shires, for the defendant. 
Gilliantl, for the plaintiff. 


the 1 ”1 these proceedings challenge 

the \ ahdity of the defendant Corporation’s expressed intention to con- 
struct and lay a public drain through land belonging to the plaintifft 
The matter has a long tustory, but the questions which govern it and 
winch I am ca ed upon to determine are : (I) Whether the proposed 
chain IS, or will be imen laid, a public drain; and (2) Whether the 
Council ,n ail the .steps taken by it has observed the requiVenienti of the 
statute under vvluoli it has purported to act. 

As regards the fh’st question ; it is one more of fact than of law 
A subdiviMon of some ‘hack” land owned bv one Hart, and I vino- 
behind sections fronting on to Ferguson Street, has been effected • i e ' 
only access from kerguson Street is by means of a iiarroii- strip'^ove- ' 
which a right of way appurtenant to each lot has been provided.^ Tim 
subdivision plan after approval by the Council was deposited in the I ^ncl 
Transfer Of ice as No. 16097. Tnere is delineated upo such n Im 
what IS called a sewer easement, ^ links wide and rm nbm a ^ ’ 

wliole length of the southern bJunkry of'te L! ^ 

subdivision plan. Tnere is other land lyim^ to the east •lud li ^ r 
Hart’s land owned by one OhUda, and theCtoin wWcrhLt'fSt tet 
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constructed by the corporation along the whole of this sewer easement 
is continued a lew feet into Childs’ land and there will be a further 
extension of the drain into that land to meet the drainage needs of 
houses which may hereafter be erected on that land. There i.s, too, 
5 further land O’^vned by one Sherman lying behind or to the south and 
ea,st ol ('hilds’ land and (jontiguous with it, and it is thought that some 
(lay this, too, may be suljdivided. A grant of easement was duly 
rcgist<‘red on A]!ri] !4, 1954, gi*anting the Corjjoration the right of con- 
veying sewage by {)i]jo.s a, long the strip shown and for such purposes 
10 the right to lay flown, construct and maintain pipes suitable for the 
])m'[)ose, with all sucli manholes, valves, etc., as are appropriate for such 
a s(n\cr line. Padween tlu', southern extremity of the present line of 
(h'ain, uliieii has b(ien cojistructed along the sewer easement, lies the 
la.u(l oi tlu; phiiulilTs trouting npon Clifton Street for 66 ft., and having 
15 a de])th ol 170 It. The Corporation’s intention is to continne the drain 
alojig the western side of tlie plaintiffs’ land out on to the road to join 
the existing sower in (llilton Street. It is not practicable without 
pum])ing to flisoiiarge sewage from this back land ” into Ferguson 
Street beeause the level of Ferguson Street is so much above that of 
20 this " back land ". It would be practicable to lead the pipe-line through 
Sherman's land out to Ruahine Street, another street wiiich runs at 
right angles to Ferguson Street and parallel to Clifton Street, but the 
route W'ould be a longer one and the Corporation prefer to take the line 
througli the plaintifts’ land ; 228 ft. of sewer has akeady been laid : 
25 a further 195 ft. requires to be laid to effect the junction with the sewer 
in Clifton Street. 

The Municipal Corporations Act, 1933, does not define wiiat is a 
public drain and what is a private drain. In opinion, w'hat is here 
contemplated and in ])art constructed is a public drain, that is, a di’ain 
30 W'hich is in the general interest of the city as opposed to one for the 
particular or personal btmefit of an individual or of one household. I 
think the distinction is betw'een a drain laid in connection with a particu- 
lar property or oven a drain laid to be used in common by tw'o or more 
properties lor the benelit ol the particular household or households for 
35 wiiom it is installed, and, on the other hand, a drain laid to meet the 
needs ol a group or collection of homes and to enable that settlement 
to be connected up to the general drainage system of tlie city. That 
it is laid on the |)rivate property of some individual does not necessarily 
preclude its being a pul>lic drain if it had for its object or purpose the 
40 needs of a section of the public. 

At the moment, this drain will not serve many, but the time may 
come wiieu it will carry tlie sewage of a small community. In my 
opinion, it has cliaracteristics whi<‘h place it in the category of public 
drain. This view' is consistent with the view' taken by J., 

45 in IVclIf/ft/fm?. and Manaivatu Hailway Oo. v. Mayor etc., of Wellhigton 
{ (1895) 14 N.Z.L.R. 472) where the learned Judge says: “There is 
“ notiiing in ‘ Tnc Municipal Corporations Act, 1876 ’ wiiich defines 
“ w hat a ' jmblic drain ’ is. This, however, is certain ; that it does not 
“follow', because a drai.n is laid through private lands, that therefore 
50 “ it is not a public drain . . . What the Corporation have, therefore, 

done is to treat this drain a.s part of their system, and in every way as 
“ a public drain, and to use it in a way W'hich, if it w-ere not a public 
“ drain, would be unlawful, and which could have been prevented by 
“ injunction by the company. The drain having thus been used as 
55 “ part of the Corporation drainage system for a number of years, I 
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“ hardly think it material that the drain in its inception was not actually 
“ constructed by the Corporation. 1 have therefore little difficulty 
“ in holding that this is a public drain ” {ibid., 476). 

There was in that case, as there is not in this, a history of past user 
as part of the city’s drainage system. But, in this case, it is in con- 6 
templation that the new drains will become attaclied to one of the Cor- 
poration’s sew'ers and become integi’ated ijito the city’s drainage system, 
it has been constructed, and by the Corporation, with that object in 
view. That the subdividing owner has reimbursed the Corporation 
the costs of construction appears to me irrelevant. I hold accordingly 10 
that the draiji is a public drain and as such vests in the Corporation 
by virtue of the Act and that the proposed extension will when com- 
pleted similarly verh in the Corporation. 

There remains the question whether there has been any disregard 
by the Council of the statutory requirements. It is understandable 15 
that any owner will resent interference with his j)roprietory rights’ 
but, when it is authorized by law in the general interest of the public, 
the private owner has to submit wdth a good grace. But it is equally 
the ease that, where any invasion of private rights is authorized by 
statute, the terms of the statute must be strictly complied with. It 20 
does not appear to me that the Council has disregarded the terms of the 
statute. The plaintiffs’ objection was considered at a meeting of which 
they had notice ; they attended with their solicitor ; their reasons for 
objection w^ere heard and considered. The Council had then to deter- 
mine whether to proceed with or to abandon the project. It exercises 25 
both judicial and administrative functions, and it is not easy to di*aw 
the line where the one ceases and the other begins. Tne hearing of the 
objections and the inquiry are judicial in character and the objectors 
must be given full opportunity of stating their objections and giving their 
reasons therefor, and as wrell opportunitj^ of hearing wiiat is urged in 30 
support of the proposal and freedom to comment on, criticize and com- 
bat the reasons with w^hich the proposal is supported. It appears to 
me that all this they have had. Tne decision whether or not to 
proceed is for the Council to make ; the Municipal Corporations Act, 
1933, so provides. I do not think I am called upon to consider the 35 
merits of alternative proposals, but merely whether the plaintiffs were 
afforded a proper opportunity to present and to press tlieir objections. 

I hold that they were given such opportunity and made full use of it. 

It was competent for the Council to decide that the course proposed 
was in its Judgment the best in the circumstances and I find no grounds 40 
for interfering with its decision. 

Tne motion for an injunction and a mandamus, therefore, foils and 
is dismissed. 

Tne defendant is entitled to costs, wfoich I fix at tw'enty guineas and 
disbursements. 45 

Motion disrtmsed. 

Solicitors for the plaintiff: Jacobs and Grant (Palmerston North). 

Solicitors for the defendant ; Cooper, Rapltnj, B.ntherfurd, and 
Bennett (Palmerston North). 
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Supreme Court. New Plymouth. 1954. August 30, 31; Seijtember I, 
23. Barrowclough, C.J. 

Municipal Corporation — Negligence-Faulty Design of Bridge — Bridge causing 
obstruction^ of Stream by Holding-up Debris and causing Flooding of Adjoining 
Land — Bridge constituting Unnecessary Nuisance, a Consequence not 'within 
Statutory Indenmity — Proof of Negligence 7iot necessary — Negligence, in Design 
of Bridge causing Damage — Dunnages — Injunction — Municipal Corporations 
Act, 1933, s. 173. 

The defendant Corporation, under statutory powers, constructed and 
maintained a pipeline, laid along that part of the highway which was nearest 
to the plaintiff’s property and which crosfsed a stream' on a special pipe 
bridge. The plaintiff’s land was low-lying, and, when tho stream was in 
flood, tho water sometimes, though not very frequently, overflowed the land 
to a greater or less depth. The pipe bridge was owned by the defendant 
Corporation under statutory authority. It was built in 1953”. Shortly after 
the pipe bridge was completed, there were two considerable floods ”in the 
stream. On I'ebruary 3, 1954-, the flood waters extended over the plaintiff’s 
land to a deptli of 3.2 ft. and invaded his house to a depth of about eight or 
nine inches above the floor-level. On March 8, 1954, the flood waters extended 
over the plaintiff’s land, but did not rise to such a height as to invade the 
house. Considerable damage was eainsed on tlie occasion of the first flood 
to carpets and furniture in the plaintiff’s house, and to a le.ss extent to his land. 

The plaintiff contended that the pipe bridge was an obstruction to the 
natural flow of flood-waters in the stream, and that tho construction of the pipe 
bridge, so as to cause such an obstruction, was negligent and outside the Cor- 
poration’s statvitory authorization. He claimed damages and an injunction 
against the defendant corporation. 

Held, 1. That, on the facts, during tho February flood, tho watei’s were 
raised higher than they would have been had the pipe bridge been better de- 
signed so as not to hold up debris carried by the flood. 

2. That, in the way in which it was built, the pipe bridge constituted an 
unnecessary nuisance, in that the limited water-way which was provided 
produced a consequence which could readily have been avoided, with little, 
if any, additional expense and that a consequence which could be so avoided" 
was not M'ithin the Corporation’s statutory indemnity, whether the nuisance 
was public or pri\oite. 

Irvine and Co., Ltd. v. Dmiedin City Corporation ([T939I N.Z L R 
741; [1939] G.L.R. 390) followed. 

3. 'J^hat, an unnecessary nuisance having beeix established, tlui plaintiff 

was entitled 1o succeed under s. 173 of tho Municipal Corporations Act, 1933 
without proof of negligence. ’ ' ' * ’ 

4. That , turthermoro, there was proof of negligence in the de.sign of tho 

pipe bridge ; and, in consequence of such negligence, tho plaintiff had suffered 
damage from tlooding; and that he Avas entitled to judgment for £50 as damagf;.s 
and an injunction in term.s of the judgment. ' ' & » 

Ceddis v. Bonn Reservoir Proprietors ( (1878) 3 App. Cas. 430) applied. 

ACTION in wliif'li the plaintiff claimed damages and an injunction. 

The plaintiff luid recently acquired a parcel of land on tho bank of 
the aiangorei Stream. The land was bounded northwards by that 
stream and eastu-ards b}'- the Inglewood-New Plymouth State Highway 
5 which crosse.s tlie, stream by means of a bridge. The plaintiff’s land 
wa.s upstream from the highway. 

The defendant Corporation, under statutory powders, constructed 
and maintained a jiipeline, which was laid along that part of the highway 
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which was nearest to the plaintiff’s property and which crossed the stream 
on a special pipe bridge a few feet upstream from the traffic bridge. 
The plaintiff’s land was low lying, and it was proved that, w'hen the 
stream was in flood the water sometimes, though not very frequently, 
overflow’ed the land to a greater or less depth. This fact must have 5 
been known to the plaintiff before he bought the property as he had been 
familiar with the locality for many years. Nevertheless, he built a 
house on the land. The pipe bridge was owned by the defendant 
Corporation. It was built in the year 1953. The Corporation w'^as not 
in any -way lesponsible for the design or building of the traffic bridge, 10 
and that bridge was not its property. 

Shortly after the pipe bridge was completed there were two con- 
siderable floods in the Mangorei Stream. On February 3, 1954, the 
flood waters extended over the plaintiff’s land to a depth of 3.2 feet 
and invaded his house to a depth of about eight or nine inches above the 15 
floor level. On March 8, 1954, the flood waters extended over the 
plaintiff’s land ; but fortunately did not rise to such a height as to 
invade the house. Considerable damage w^as caused on the occasion 
of the first flood to carpets and furniture in the plaintiff’s house and to 
a lesser extent to his land. 20 

The plaintiff contended that the pipe bridge was an obstruction to 
the natural flow of flood waters in the stream, and that the construction 
of the pipe bridge so as to cause such an obstruction was negligent and 
outside the statutory authorization. He claimed damages and an 
injunction against the defendant Corpor ation. 25 

Ewart, for the plaintiff. 

J. P. Quilliam, for the defendant. 

Cur. adv. vult. 

Baeeowclough, C.J. [After statiiig the facts, as above :] It was 30 
achnitted by Mr. Mainland, the City Engineer, that, in designing the 
pipe bridge, he did not consider the possibility of floods in the Mangorei 
Stream, and that the height of the bridge was determined solely by a 
desire not to interfere with the regular gradient of the pipeline in that 
vicinity. Mr. Mainland conceded that the pipe bridge could have been 35 
built at a higher level, but he said that would not have enhanced the 
appearance of the plaintiff’s property, that it would have created some 
further difficulty in providing access from the highway to the plaintiff’s 
gate and to the strip of land along the river, which was a public reserve, 
and which might conceivably at some future time be converted into an 40 
esplanade for the use of the public. I am satisfied, however, that the 
difficulties mentioned by M*. Maiidand w^ere only trifling, and that they 
certainly would not excuse the failure to raise the level of the pipe 
bridge if, on other grounds, it is found that that bridge was not con- 
structed with adequate clearance. 45 

It was common ground also that the cross-section of the w^aterway 
under the traffic bridge was 840 square feet in area, whereas the corres- 
ponding area under the pipe bridge was only 712 square feet— that is 
to say, the cross-section area of the waterway under the pipe bridge was 
about one-seventh less than the area under the pipe bridge. There 50 
was one other feature of the waterway under the pipe bridge that was 
said to be unsatisfactory. That waterway was not, as in the case of the 
waterway under the traffic bridge, in the shape of a parallelogram ; 
but it tapered off towards either side of the stream so that at the two 
ends of the pipe bridge the depth of water tapered off a few inches only 55 
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and debris floating down the stream was more likely to be caught in 
these shallow' places and further obstruct the flow of water at high 
flood. Finally, on the underside of the bridge in the main span, there 
were steel arches springing from the piers and waterborne logs and 
5 branches w'^ere likely to be caught in the spaces betw'een the arches, the 
piers from which they sprang and the underside of the bridge which the 
arches supported. 

There w'as some divergence betw'een the witnesses on either side as 
to the height to which the February flood rose, at its peak, in relation 
10 to the pipe bridge and also as to the extent to which floating debris, 
caught at that bridge, obstructed the flood waters. The flood w'^as 
proved to be a ” flash ” flood w'hich, apart from any question of 
obstruction at the bridge, rose and fell very rapidly, and the witnesses 
for the Corporation may have been speaking of conditions tliey observed 
15 at a time slightly different from the time referred to by the witnesses 
for the plaintiff. I am satisfied, how'ever, and I find as a fact, that at 
one time about the peak of the flood the waters w'ere flowing over the 
top of the lower end of the pipe bridge to a depth of several feet, and 
that at the same time there w^as caught on that bridge a considerable 
20 amount of debris in the shape of logs, branches of trees, etc., which 
further obstructed the free flow”^ of the w^ater. This debris was removed 
by the City Council workmen and others, and, contemporaneously 
therewith but not necessarily as a result tliereof, the flood waters began 
to subside fairly rapidly. 

25 The matters just referred to wmuld at first sight appear to convey, 
at all events to the mind of a person not qualified as an engineer, the 
impression that the w^aters upstream from the pipe bridge w'ould rise 
higher than they would have risen had they not been obstructed by that 
portion of the pipe bridge wiiich w^as under w^ater and by the debris 
30 which was caught thereon and that the flooding of the plaintiff’s land 
and house and his consequential loss w'ould be greater and more exten- 
sive than w'ould have been the case if there had been no such obstruction. 
It was contended by the Corporation, how'ever, that such an impression 
would be wTong. Immediately after the flood, careful observations 
35 were made by Mr. Harris, a chartered civil engineer employed by the 
Corporation as a staff engineer in the City Engineer’s office. Mr. 
Harris recorded, over an area above and below the bridge and in the 
vicinity of tlie plaintiff’s house, the levels of the debris left by the flood. 
These wnre marked on the plan he prepared for the purpose of showing 
40 the gradient of the water level at the height of the flood. Without 
going into too much technical detail, his theory, and it was supported 
by another engineering expert called by the Corporation, was that the 
flood gradient wns uniform from a point well upstream to a point well 
downstream from the bridge. It w'as said that this negatived the 
45 i>laintiff’s claim that the bridge had caused any effective obstruction; 
because, if there had been such an, obstruction, one w'ould have found 
a pronounced drop in the gradient just below the bridge. It was not 
denied, as I understood the evidence, that the bridge did not cause 
some obstruction ; but it was said that such obstruction as there was 
50 was ineffective and did not increase the flood level above the bridge, 
because in accordance with natural hydrographical law's the flow under 
tlie bridge w'Ould be accelerated ; and that this w’ould counter-balance 
the effect of the obstruction. The opinion was expressed that the depth 
of w’-ater over part of the bridge was produced by a shock w'ave which 
55 increased the level of the water at the bridge ; but which would be 
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|)ui’ely local and would not extend back over the plaintiff's land. 
Reference was also made to the venturi effect which would be produced 
at the Avaterway under the bridge as a result of the conditions prevailing 
at the peak of the flood. These theories were stoutly contested by the 
technical expert who gave evidence on behalf of the plaintiff. 5 

I should say at once that I was impressed by the careful observations 
made and recorded by Mi“. Harris, and I accept the facts as stated by 
him with reference to the levels he took and the observations he made ; 
but I find myself unable to agree with the conclusions at Avhich he and 
Mr. Brodie arrived. In this conflict of engineering opinion I prefer ]0 
the opinion of Mi'. Worlejs irho is an engineer of wide experience and 
whose reconstruction of the matter seemed to me to be much more 
convincing. It v-as Mi-. Worley’s opinion that the reconstruction of the 
flood leA^el by observation of the debris left on the ground was accurate 
only within about one foot. But more important, in my view, is the 15 
fact that the level of the debris does not necessarily show the level of 
the surface of the -water during the Avhole of the time the flood was at 
its peak. If there Avas an appreciable obstruction at the bridge caused 
by logs and branches caught thereon, the line of debris below the bridge 
before that obstruction Avas removed Avould be different from Avhat it 20 
was after the obstruction Av^as removed and more Avater Avas free to pass 
i he bridge and rise to a higher level beloAV the bridge. In my opinion, 
the truth of that observation is not affected by Mr. Harris’s “ instantan- 
eous levels ” taken on March 8 ; Avhen he aa'US obsei’Adng another and 
a lesser flood. And we have the fact that on the occasion of the March 25 
flood, the City Engineer promptly had a team of men on the bridge 
removing debris. It is difficult to understand aaIiv he should have 
taken that precaution if, in fact, the presence of debris caught in the 
bridge was unlikely to affect the flood level aboA'-e the bridge. I have 
given to the technical evidence offered on behalf of the Corporation the 30 
best attention in my poAver ; but I am forced to the conclusion — and I 
find as a fact — ^that during the February flood the AAuters AA^ere raised 
higher than they Avould have been had the bridge been better designed 
so as not to hold up debris carried by the flood. 

In arriving at this conclusion, I have not overlooked the fact that a 35 
portion of the Avater Avhich floAved over the plaintiff’s land came from 
another stream (the Waiwakaiho). But those Abaters AA^ere making 
their Avay into the Mangorei Stream above the pipe bridge. They can 
have no bearing upon the question as to the extent to AAhich the Avaters 
of the Mangorei (augmented as they were by the overfloAV from the 40 
WaiAvakaiho) Avere raised by the obstruction of the bridge, and the 
debris caught upon it. 

It is as to the extent of the increased flooding caused by the pipe 
bridge that I find my greatest difficulty. At several stages during the 
hearing I intimated to counsel that I thought precise evidence on that 45 
question AA'Ould be necessary if I AA'-ere to be in a position to assess the 
damages which resulted from the existence of the obstruction. No such 
eAudence was called— probably because the engineers did not have 
sufficient data to enable them to express any confident opinion. My 
impression was that the flood was such that it would have overfloAA'-ed 50 
the plaintiff’s land and invaded his house in any event even if there had 
been no bridge over the river, but to AArhat extent I cannot say. I am 
satisfied, however, that some additional damage resulted to the plaintiff 
as a result of the obstruction. ^ 
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Counsel made a praiseworthy attempt to agree on damages, and have 
submitted a memorandum shoAving that it is agreed, 

(a) That the total damage resulting from the flooding Avas £418 3s. 

{b) That, of this, £209 8s. 7d. was attributable to damage to floor 

5 coverings. 

(e) That the nature of the damage other than to floor coverings 
was such that it is not possible to distinguish satisfactorily 
betAveen damage occurring at floor IcAml and at any higher leA^el, 
although Avith some articles it appears tliat the damage must 
JO haAU3 increased as the level rose. 

Counsel further agreed that, if the defendant Avas liable in damages, 
it Acould be necessary to make an arbitrary apportionment of them. I 
am obliged to counsel for this measure of agreement ; but I do not feel 
justified in making an arbitrary apportionment that AV'ould be only a 
15 guess. The onus of proving damages lies on the plaintiff ; and I do 
not feel Justified in the state of the eAudeirce in assessing at more than 
£50 the damages which could be said to result from that increased flood- 
ing Avhicli Avas attributable to the obstruction caused by the bridge 
during the February flood. 

20 The Corporation built this bridge under statutory aiithoiity ; but 
the plaintiff claims damages and an injunction on two grounds. He 
alleges, first, that the j)ipe bridge, constructed as it Avas constructed, 
uimecessarily and unreasonably obstructed the free floAV of water in the 
stream and prevented the escape of flood waters. It Avas argued that 
25 this Avas a nuisance, and Avas, moreoA^er, an iinnecessaiy nuisance, in 
that the pipe bridge could quite reasonably have been constructed in a 
manner or to a design Avhich w'ould not have caused obstruction. In 
my view of the e vidence that contention seems to have been abundantly 
established. There was not the slightest suggestion that the bridge 
30 could not have been built so as to afford at least the same clearance as 
was afforded by the traffic bridge. The disadvantages AAincji this 
would involve as mentioned by Mr. Mainland and referred to earlier in 
this judgment were trifling. Mr. Worlej^ said that, had he been design- 
ing the bridge, he Avonld have taken care to see that the pipe bridge 
35 alforded at least the same clearance and waterway as was afforded 
by tlie traffic bridge, A^•hich had alreadA’’ been constructed a feAV feet 
downstream. I am not called on to say A\'hether that Avould conipletel}' 
absoh^e the Corporation from liability. If the traffic bridge Avas in* 
adequate, the Corporation, if it had built an absolutely similar bridge, 
40 might in very high flood be found to be liable jointly AAUth the authority 
A\ hich built the traffic bridge. I am not now concerned with that ; 
but 1 feel compelled to hold that, in the Avaj^ in Avhich it Avas built, tlie 
pi{)e bi-idge constituted an unnecessary nuisance. The limited water 
wsy which was ])rovided produced a consequence Avhich could readily 
45 [lave been avoided v ith little, if any, additional expense and it is clear 
that a consequence whicli can be so aA’-oided is not Avithin the statutory 
indemnity and that ap}){ies Avhether the nuisance be piiblic or private : 
Irvine (tnd Co. Ltd. v. Dunedin City Corporation ([1930] N.Z.L.R. 741 ; 
[1939] G.L.IC 390). An unnecessary nuisance having been established, 
50 the jdaintiff Av'ould be entitled to succeed nnder s. 173 of the Mnnicipai 
Corjiorations Act, 1933, without proof of negligence. 

11m plaintiffs second contention, hcAAmAmr, Avas that the bridge hatl 
been negligently and unskilfully constructed and that in consequence of 
siuli negligence lie suffered damage from flooding. Though in some 
55 cases (as in frrine\s case) it may be impossible to jirove negligence. 
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that was not so in the present action. I think it is clearly established 
that there was negligence in the design of the pipe bridge. As was 
said by Lord Blachhurn in Geddis v. Proprietors of Bann Reservoir 
( (1878) 3 App. Cas. 430, 436) “ an action does lie for doing that w'hioh 
the Legislature has authorized, if it be done negligently.” 5 

There will be judgment for the plaintiff for the sum of £50 as damages : 
the only damages he was able to prove. The plaintiff is also entitled 
to an injunction. Once again I am indebted to counsel who have 
agreed on the form which the injunction should take, if 1 %vere to decide 
that an injunction should be granted. The draft order submitted is 10 
not in the form I would myself have adopted had the matter been left 
in my hands ; but I think I should accept that draft as most likely to 
do substantial justice between the parties, and at the same time to cause 
as little disruption as is practicable to the w’^ater-supply of New Ply- 
mouth. 15 

The only matter upon w'hich counsel could not agree was as to the 
time within which the contemplated alterations should be completed. 

I fix that at seventy-five days, bearing in mind that the agreed draft 
order contains a provision that either party shall have leave to apply. 

In certain circumstances, it might be proper to extend that period. 20 
There will be an order in terms of paras. 1 and 2 of the draft agreed on, 
the period being fixed at 75 days. The plaintiff will have his costs 
calculated as on a claim for £500. 

The case took two and one-half days and on one day the Court sat 
till 9.30 p.m. I certify for £36 15s. for the extra days of trial. 25 

Judgment for the plaintiff accordingly. 

Solicitors for the plaintiff: Bennett and Ewart (New Plymouth). 

Solicitors for the defendant : Govett, Quilliam and Hutchen (New 
Plymouth). 


MOELLER «). NEW PLYMOUTH HARBOUR BOARD. 

Supreme Court. New Plymouth. 1954. August 20, 30. Stanton, J. 

limitation of Action — Actions against Public and Local Authorities-— Action out of 
Time — Notice of Intended Action not given — Burden of Proof that Intended 
Defendant “ not materially prejudiced ” by Delay — Evidence of Plaintiff giving 
rise to Reasonable Inference that Defendant not materially prejudiced — Dnus of 
Proof shifted to Intended Defendant — Accident, on which Intended Common-law 
A(Mon to be based, within knowledge of Local Authority, and Intended Plaintiff 
mailable for Observation during Whole Period of Delay — Intended Defendant's 
Responsibility to Show it had not been materially prejudiced in Its Defence — 
^'Materially prejudiced," — Limitation Act, 1950, s. 23 {2). 

Where leave to bring an action is sought under s. 23 (2) of the Limitat'on 
Act, _ 1950, after the time for commencing it has expired, on the ground that 
the intended defendant “ was not materially prejudiced in his defence ” by 
the delay in bringing such action, the burden of proof rests initially on the 
plaintiff. If he gives evidence from which it may be reasonably inferred that 
the intended defendant has hot been prejudiced, then the burden of proof is 
shifted on to the shoulders of the defendant. 

Baywardv. WestleighCoUicryGo,.Ltd. ([19l5]A.O. 540; 8B.W.C.C. 278) 
wxd Edymann v. Premier Accumulator Go., Ltd. ({19161 9 

B.W.C.C. 384) foUowed. w ) ^ 
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It is a natural inference that an intended defendant was not materially 
prejudiced in his defence when the accident, on which an intended common- 
law action was to be based, happened in an operation being carried on by an 
officer of a local authority, and the intended defendant became immediately 
aware of it with all its attendant circumstances, and the intended plaintiff 
was in touch with the defendant and available for observation during the whole 
period of the delay. In such circumstances, it became the intended defendant’s 
responsibility to prove that it had not been prejudiced. 

, Wheic the proper inference from the facta within the knowledge of the 

intended defendant was that they indicated negligence, it was held that the 
intended defendant was not materially prejudiced in its defence by the intended 
plaintiff’s not having alleged negligence or the possibility of a claim for damage.^ 
at the time of the accident. 

APPLICATION under s. 23 (2) of the Limitation Act, 1950, by an 
intending plaintiff for leave to bring an action against the New Plymouth. 
Harbour Board after the expiry of the period of limitation prescribed 
by s. 23 (1) (a) of that statute. 

The plaintiff, who was an employee of the Board, was working on an 
operation involving the mooring of the S.S. Hertford on November 19, 

1952, when a manilla hawser parted and one end of it struck him, 
fracturing his leg and otherwise severely injuring him. The plaintiff 
was taken to hospital and was in and out of that institution for varying 
periods up to June, 1954, and his condition had not yet reached a point 
at which his prospects of recovery could be assessed. He had been in 
receipt of regular payments of compensation from the Board and during 
the whole period has been totally incapacitated. 

No formal notice of the accident was given and no intimation that 
15 a claim for damages would be made ivas given until April, 1954. The 
present application was filed on June 16, 1954, and, no action had yet 
been commenced. 

Jamieson, for the intended plaintiff, in support. 

J. P. QuilUam, for the intended defendant, to oppose. 

20 Cur. adv. vult. 

Stanton, J. Mr. Jamieson, for the plaintiff, based his application 
on two grounds ; first, that there was reasonable cause for the delay, 
and, second, that the Board was not materially prejudiced thereby. 

25 As to the first ground, it appeared that, although the plaintiff’s 
injuries were severe and his treatment prolonged, he was not incapable 
of transacting business or of considering his position. He was actually 
discharged from hospital on January 7, 1953, and except for a day oV 
two at the beginning of February, he did not return until September 19, 

1953. He was able to arrange JFor the collection of his compensation 
30 moneys and on two occasions in July he colleeted the payments per- 
sonally. What seems to have happened is that the plaintiff did not 
know there was any time limitation and he did not consult a solicitor 
till February, 1954. Some time was naturally absorbed in the making 
of inquiries, and on April 1, the plaintiff’s solicitors wrote to the Board’s 

35 solicitors intimating that a claim for damages would be made, this being 
the first time that such a claim had been suggested. 

The circumstances are materially different from those in Glynn v. 
Taranaki Hunt Club, Inc. ([1953] N.Z.L.R. 948) and I would not 
think it could properly be said that there was reasonable excuse (or 
40 cause) for the plaintiff’s long delay in ascertaining his rights and putting 
forward his claim. 



368 


[1955] 


BTJTTERWOBTH’s LOOAIi GOVERNMENT REPORTS. 

It remains, therefore, to consider whether the Board has been 
“ materially prejudiced ” by this delay. It was authoritatively stated by 
the House of Lords in Hayward y. Westleigh Colliery Go., Ltd. ([1915] A.C. 
540; 8 B.W.C.G. 278) and confirmed in Eydmann v. Premier Accumulator 
Co., Ltd. ((1916) 9 B.W.C.G. 384) that in such a case while the burden of 5 
proof rests initially on the plaintiff, yet if he gives evidence froni which 
it may be I'easonably inferred that the defendant has not been prejudiced, 
then the bmden of proof is shifted on to the shoulders of the defendant. 

In the instant case it would seem to me that, as the accident happened 
in an operation being carried out by an officer of the Board, that the 10 
Board were immediately'aware of it with all its attendant circumstances, 
and that the plaintiff was in touch with them, and available ior obser- 
vation or examination during the whole period, it would be a natural 
inference that the Board would not be prejudiced by delay and it there- 
fore became the responsibility of the Board to prove that they had been 15 
prejudiced. The evidence put forward on behalf of the Board was 
that they and their insurers immediately investigated the accident and 
satisfied themselves that : 

(а) the system of work was satisfactory, as the Harbourmaster said; 

and 20 

(б) the question of negligence did not appear to arise, as Mr. 
Croxson, manager of the insurance company, said. 

It is now claimed that, if the plaintiff had at that time alleged 
negligence or the possibility of a claim for damages, fuller inquiries 
would have been made. It is also said that in this latter case it might 25 
have been possible to locate or identify an officer on the Hertford whose 
name was unknown. Finally, it was said that action could have been 
taken to test the appliances used in the operation and such tests are not 
iiow possible. 

I cannot think that these matters show that the Board has been 30 
materially prejudiced by the plaintiff’s delay. It is clear that all the 
facts were as much within the Board’s knowledge as the plaintiff’s. 

The only element missing was any allegation by the plaintiff that he 
claimed there had been negligence on the part of the Board’s officers, 
not because of facts of which the Board were unaware, but that the 35 
proper inference from those facts was that they indicated negligence. 
That this was a possibility should have been evident to the Board and 
the affidavits of Mr. Flett and Mr. Croxson show that they gave consider- 
ation to it. Mr. Flett, in fact, goes further and says that he was concer- 
ned because this was the second accident of the same kind within less 40 
than six months. Responsible officers of a public body could not under 
the circumstances justify an investigation less searching than would 
have been eaUed for by a clear intimation that the plaintiff claimed that 
there had been negligence in the carrying out of the Board’s operations. 

I thinli, therefore, that the plaintiff must be given leave to commence 45 
an action against the Board, but this must be done within fourteen 
days from the delivery of this judgment. 

The costs of the application will be reserved. 

Leave given accordingly . 

Solicitors for the plaintiff : Moss and Jamieson (New Plymouth). 

Solicitors for the defendant : Qovett, Quilliam, and Hutchen INew 
Plymouth). V 
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THOMAS V. NELSON HARBOUR. BOARD. 

Supreme Court. Nelson. 1954. October 29 ; November 10. 
Turner, J. 

Limitation of Action— Actians against Public and Local Authorities- — Action out of 
Time — Notice not given — Material Prejudice of Intended Defendant — Dis- 
tinction between Principles applicable to Intended Worlcers' Compensation Claim 
and Intended Common-law Action alleghig Negligence — Limitation Act, 1950, 
s. 23 (1) (2) — Workers’ Compensation Act, 1922, s. 26 {2). 

The purpose of s. 23 of the Limitation Act, 1950, is to protect public 
authorities from stale claims. 

P. B. Policies at Llogds v. Butler {[1950] 1 K.B. 70 ; [1949] 2 All 
E.R. 226) followed. 

A claim is barred by the direct words of s. 23 (1) (a) of the Limitation 
Act, 1950, unless the intending plaintiff (if tmable to show that his failure to 
give the required notice or his delay in bringing the action was occasioned by 
mistake or other reasonable cause) shows circumstances from which the Court 
can draw the inference that the proposed defendant was not materially pre- 
judiced by the lack of notice. 

Although s. 23 (2) of the Limitation Act, 1950, and s. 26 (2) of the Workers’ 
Compensation Act, 1922, have almost identical wording, different principles 
are applicable to them. When an accident happens, if workers’ compensation 
only is to be sought, it is sufficient to prove the employment, the fact of the 
accident, and that it arose out of and in the course of the employment. Where 
negligence is to be alleged, the details of the attendant circumstances may bo 
of the highest importance, and details of fact may become matters of grave 
dispute. 

Thus, in cases where the Court would allow a claim to be brought under 
the Workers’ Compensation Act, 1922, correctly concluding that the employer 
would not be prejudiced by lack of notice, it would, nevertheless, decline to 
authorize the commencement of a common-law action for negligence based 
upon the same facts, holding that the employer would be materially prejudiced 
in his defence to such claim. 

Moeller v. New Plymouth Harbour Board {ante, p. 366) distinguished. 

APPLICATION for leave to issue a Avrit, brought under s. 23 (2) of the 
Limitation Act, 1950. It was conceded by both sides that the pro- 
visions of s. 23 applied to this case. 

The factvS sufficiently appear from the judgment. 

5 Arndt, for the intended plaintiff in support. 

Macarthur, for intended defendant to oppose. 

Cur. adv. vuU, 

Turner, J. It is admitted that on May 19, 1952, the intending 
plaintiff, Keith Charles Thomas (to whom for the sake of conven i -e 
10 I Avill refer hereinafter as the “ plaintiff ”) was working as an einpui^ ee 
of the Nelson Harbour Board (now sought to be joined as defendant, 
and hereinafter referred to as “the Harbour Board ”), and that, while 
so Avorking, he suffered an injury through some iron falling on him. 
No Avritten notice aars given, such as is now required by s. 23, but the 
15 fact of the accident’s haAung taken place Avas brought to the notice of 
the Harbour Board’s Avharfinger immediately. The plaintiff spent some 
considerable time in hospital, but it is not suggested that his condition 
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<R' trcfitmcut preTeiited him from giving the requisite notice, and it is 
not ('onteiuied that failure to give the notice, continued as it has been 
riifht flown tf) the filing of the present ap])lication in March, 1954, is 
exeuscfl on the ground of mistake or reasonable cause. It is contended, 
liO’.vevfa”, by Mr. Arndt i\vAt the Harbour Board has not been materially 
prejudiced in its defence by the delay. 

'^i'h(‘ affidsiTits filed by the plaintiff depose that on tlie evening of 
May IH, 1952, a cargo of corrugated iron in one-ton crates had been dis- 
chftrgeil b^,' otiier employees of the Harbour Board and that these crates 
uer«: slacked by such employees on the wharf. On May 19, the J 
plaintiff was emjjloyed on tiie wharf, and was instructed by his foreman 
to locate fi fjarticular crate among the items of cargo. He discovered 
this crate umler a tarpaulin, resting on edge against a stack of other 
fu-ates. d'he base of it wa.s broken away, and while the plaintiff was 
afjout to attach a crane-hook to it, the crate fell over on his leg, without : 
warning, and injured him. The jjlaintitf’s affidavit concludes by 
deposing that he has been advised that in these circumstances he has a 
good cause of action against the Harbour Board on the ground that the 
cargo was negligently stacked. Other affidavits depose that upon the 
accident’s happening, the Board’s wharfinger was orally notified, and t 
that an account of the accident, substantially similar to the above 
version, was given to him. 

The affidavits filed on behalf of the Harbour Board do not entirely 
agree with the version of the facts which 1 have set out above. It 
ap]K*ai-.s to be conceded that tlie accident occurred to the plaintiff in ; 
the course of his employment on May 19, 1952. The Harbour Board 
denies, however, tliat it was ever notified, even by remote implication, 
that any questif)n ol' negligence was involved. The w'harfinger deposes 
to having iieard of the accident at the time, but says that he does not 
remembei' aiu" allegation which would sui)port a suggestion of negligent 1 
stacking, ami he quotes Ids rejmrt of the accident, made forthwith to 
hi.s su})oriors, as stating that plaintiff was slinging up crates of gal- 
“ vunized iron ” and that the accident was caused as follows : “ crate 
he was slinging slipped off stack, knocking him dowm and breaking 
■‘leg (right)”. It is alleged, moreover, that the crates were half-ton ; 
crates an<l not one-ton crates. The Harbour Board now contends that it 
has been materially prejudiced in its defence of an action for common- 
law negligence b}'' reason of the delay in notice, and Mr. Macarthur 
])oiuts out particularly that the version of the accident now^ sought to 
be established by plaintiff differs materially from that of which the Board - 
lias a record ; that, if negligent stacking is alleged, it wmuld be material 
to examine and to call as witnesses those who stacked the cargo and that, 
in fact, these were casual employees, not Union workers, and that their 
present whereabouts are not now known: also, that the surface of the 
wharf iipon which the cargo was stacked has been re-timbered since - 
the accident, and that it is now impossible to reconstruct the situation 
as it existed on the material date. 

Mr, Arndt, in support of the application, points out that the words 
of s. 2:i of the Limitation Act, 1950, are similar to those of s. 26 (2) of 
the Workers’ Compensation Act, 1922. He therefore invites me to 
construe s. 29 as the latter section has been construed, and cites 
Macdonald’it Workers’ Comqiensaiion in New Zealand, 2nd Ed, pp. 482 
Rt seq., paras. 958 et seq. and the con*esponding statement in Willis on 
Worhnen’s Compe7isati(m, 97th Ed. 424. The cases under the Workers’ 
Compensation Acts are well-known, particularly Hayward v. Wesileigh 
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Colliery Co., Ltd. ([1915] A.C. 540; 8 B.W.C.C. 278); Eydmann v. j 

Premier Accumulator Co., Ltd. ([1916] W.N. 140; 9 B.W.C.C. 384) 
and LocJigelly Iron and Coal Co., Ltd. v. Hepburn ([1917] S.C. (H.L.) 

18 ; 10 B.W.C.C. 1) and, in New Zealand, v. UnwiStexmnShip 

5 Co. of New Zealand, Ltd. ([1916] N.Z.L.R. 1154 ; [1916] G.L.B. 820) 

and Silliclc v. Taupiri Coal-Mines, Ltd. ([1922] N.Z.L.R. 513). It is | 

clear from these cases that, once it is shown by the plaintiff that the 
circumstances lead to a general inference that the defendant has not 
been prejudiced, the Court will not place upon the plaintiff the burden 
10 of establishing a negative proposition, and it is then for the defendant 
to demonstrate particular prejudice. These cases have been followed 
by Stanton, J., in New Zealand in an application recently brought under 
s. 23 of the Limitation Act, 1950, for leave to commence a common-law 
action. In Moeller v. New Plymouth Harbour Board {ante, p. 366), 

15 he granted leave to issue proceedings in a case where a plaintiff has been 
injured by the snapping of a hawser when a ship was being moored, 
after a delay c^fuite comparable vdth that in the present case. In 
Moeller’s case, however, it was clear (to quote the actual words of 
Stanton, J.’s, judgment) : “ that the accident happened in an operation 
20 “ being carried out by an officer of the Board and that they were 
“ immediately aware of it with all its attendant circumstances ” {ante, 
p. 368). In these circumstances, it seemed a natural inference to 
Stanton, J., that the defendant Board Avould not be prejudiced by the 
delay, particularly as it was shown that immediately after the accident 
25 the defendant and its insurers had held a full investigation as to its 
causes. 

In the present case, however, the facts are widely different. It is 
a matter of dispute, even, whether the manner in which the accident 
is now said to have happened was ever brought to the notice of the 
30 Board’s officer. The plaintiff’s witnesses say that it was. But the 
only report that he made is to a different effect. It is clear, therefore, 
that whatever was orally said at the time betAveen the plaintiff’s co- 
employees and the Board’s wharfinger, the Board’s senior officers Avere 
never notified in consequence of attendant circumstances, such as are 
35 now alleged, and no attempt Avas made at any complete inve.stigation 
of the causes of the accident. This completely distinguishes the present 
case from Moeller’s case {ante, p. 366). 

It seems to me that, although the tAvo statutes contain provisions 
of almost identical wording, widely different principles may have to be 
40 invoked in their application. For, Avhere an accident happens, if 
Avorkers’ compensation only is to be sought, it aa^OI be sufficient to prove 
the emploj^ment, the fact of the accident, and that it arose out of and in 
the course of the employment. If the happening of the accident is 
contemporaneously brought to the notice of the employer, the details 
45 of the attendant circumstances are seldom of importance ; but, where 
negligence is to be alleged, they may be of the highest importance. 

Questions of safe system may be in issue ; d etails of fact Avill in such cases 
often be matters of grave dispute. This difference in the importance 
of the details of surrounding circumstances in the tAvo types of claim 
50 seems to me to compel a different approach in applying the provisions 
of the two statutes ; and I am disposed to think that, in many cases 
Avhere the Court Avould aUoAv a claim to be brought under the Workers’ 
Compensation Act, correctly concluding that the employer would not 
be xn’cjudiced by lack of notice, it will, nevertheless^ decline to authorize 
55 the commencement of a negligence action based upon the same facts, 
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holtiiusi, tlifU tlu' P!!ij»loyei’ would be uiatei-ially jirejudiced in his delence 
lo .such ii cluhn. 

i m hold here. I ('aujiot avoid ihc coju^lu.sioii that the Harbour 
iluard ha.s btvn prejudiced in its dcfeiurc. If as soon as practicable 
alter March Jib the pJaintiJT had Miven to the Board reasonable ;> 

inforniatioi! of the cin'iiiustanccs that are nf)W alleged to sup[)Ort 
laylijicnct, it would have been ])OSsiblo tVa- an investii>-ation to have been 
nuaic. with souic chance of reconstructing the facts, and with a material 
chance of locatiuy the men who had staeked the cargo. in a case like 
the prcsciit ou»‘. a plaintiff, before the passing of tlu' Jntnitation Act, !.(> 
ihoU. could huvtt proceeded without having (romplii'd with the somewhat 
strim»eut refpiirements as to notice now eojitained in s. 215. ft is probably 
not as widely known as it .should be that the statute )iow makes these 
rrapiirements. 'I'hey apjiear not ojiiy to be nev' in this country, but to 
be a reriutaiieiit ou tlie British legislation, which does not seem to 15. 
rccpiire liu^ iiolic(; pnfscribed by the new New Zealand section. But 
the statute is there for a purpose, and that jjurpose is obviously to 
prote<‘t juiblic autlioilties from stale claims. The words of Streatfeild 
iji Jt n. hdivds al Lloyds v. Butler ([IboO] 1 K.B. 76, 81 ; [1949] 

2 All B.B. 226, 229) confirm this view. This claim is barred by the 2(1 
direct uoixls of the statute, unless the plaintiff shows circumstances 
irorn uhieh 1 can flraw the inference that the Harbour Board was not 
prejudiced by tlie la(‘k of notice. 1 have held that the evidence shows 
the cftiitrary, and the aj)]>lication jnust consequently fail. The leave 
sought is refusetl. 25> 

Nothing was said iji the argument about costs, and they are con- 
scijiHUitly l■es(a■ved. 

Leave refused. 

,So!ieit<aN for the plaintiff: 0. ./. (f Regan and Arndt (Wellington). 
Bolieitors ibr tlie defendant : Ghayrmami Tripp, and Co. (Wellington). 


V . Wellington technical school 

BOARD OF MANAGERS. 


SiJPRE.ME Court. Weliington. 1954. October 8 ; November 10. 
Turner, J. ' 


Tlie iiotif-e iviiuiivd by s. ’2o (1) (a) of the Liiuilation Aet, l‘)50, uiusl 
eoutaiii an intiniatUm that it is inteiuled tlial aii action Khould be brought; 
and it , should further contain reasonable details of the cause' of action alh^od. 
and of the facts which are alleged to support it. 

failure ou the part of an intending ]jlaiutiff'.s solicitor to give the notice 
r(j4uii’ed b> s, 21] (1) (a) does not excuse such iutending plaintiff, as he must 
accept the eonseque-nces of his .solicitor’.s action or inaction. 

Miyrrlwn \. J/tdiUe Oimstruclion^ Ltd. ([151511 ft. L.R. 215), 222, 22;i) 
and StCH'nrt v. Pupakvm Boroufjh ([15)52] N.Z.L.R. 75)5)) followed. 
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W'hiMv, owin^f 1o dt'.lay in giving the notice reqnu-ed by s. 23 (1) (a) it 
iji'cui.ir unjxis^ible for an iutonded defendant to make' adequate inquiry 
matl.'rs on wdncli a, defence might be based, application to grant leave 
cr s. 23 (2) to commence an action should be refused. 

n. PoliciPK <a IJoydft V. Bvtlar ([19o0] 1 K.B. Tf) ; | UtUli 2 All 
10. It. 22(>) followed. 


Marllvr 

Jlrndr,r.s 


'cw Plymouth lim-hour Board {ante, p. 3G6) distingulshcfl 
. Hlmrart ([1955] N.Z.L.R. 141) referred to. 

APPLICATION, under s. 23 (2) of the Limitation Act, 1950, for leave 
to bring an action after the expiry of the period of limitation prescribed 
by s. 23 (1) (a) of that statute. 

The plaintiff alleged that, upon her departure from a lecture (the 
5 first of a series) on the premises of the defendant Board on the evening 
of March 18, 1952, she was injured through falling on an unlighted 
path. She applied for leave to commence an action against the defen- 
dant Board, notwithstanding the fact that she had allowed more than 
one year to pass since the date when the cause of action accrued, and 
10 that her action was eonsecjuently barred by s. 23 of the Limitation Act, 
1950. 

The facts sufficiently appear from the judgment. 

O' Flynn, for the intended plaintiff, in support. 

Stewart Hardy, for intended defendant Board, to oppose, 

j 5 Cur. adv. vuU. 

Turner, J. It is common ground that the period of limitation 
imposed by s. 23 applies to the present case. 

It this application is to be granted, it will be necessary for me to 
conclude that the plaintiff’s failure to give notice, or her delay in bringing 
20 the action, as the case may be, was occasioned by mistake or some other 
reasonable cause, or that the defendant Board will not be materially 
prejudiced in its defence or otherwise by such failure or delay. 

It is the plaintiff s failme to give notice which is relied upon by the 
defendant Board as the material ground for opposing this application ; 
25 for, if adequate notice of intention to bring the action had been given’ 
it is difficult to see how the defendant Board would in this case be 
prejudiced merely by the delay in bringing the action. Both parties 
conducted their argument on the basis that the failure to give notice 
was the material matter for consideration. 

I am of opinion that the plaintiff’s failure to give notice is fatal to 
the present application. The only documents which are relied upon 
as notice in writing are her letters of March 21 and 24, 1952. Both 
these letters were addressed to the principal of the College but may be 
taken, for the purposes of this argument, to have been addressed to the 
:}5 defendant Board. The first of them reads as follows : 

Dearbir, March 21, 1952. 

On Tuesday March LSth I attended for tho 1st time a drawing class at 7 n m 
in room A, 3. 

40 . t have never beem in the College or grounds before. I entered the buildins: 

duiuig daylight by the main entrance, and when I came out at 9 n.m. I used thC 
exit neare.st to A. 3 room. It was very dark indeed and there i.s not any iightnie 
at all in that area. Not having been there before at any time I had no idea where 


30 


I was. 


T heard somoouo walking and thought I was following them but I apparently 
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■wasn’t J know I wish %valking on grass and came to wimt I thonglit was a curb 
a*ul nahurnlly I Hieppcd clo-tvn but to my hon-or I had walked over quite a steep 
bank ami f rattier ttiiiik put my foot down a dram but of course being so very daik 
I r'onld not si*e. 1 got up and was in very great pain m my right foot and with 
great difficult v i managfid to get to the road with the aid of another sdudent who f> 
called mo u Black and White'cab and was taken to hospital. I have been in bed 
since that night, and svsterday Thursday I liad to go back to hospital to have my 
leg Kct in plaster, owing to the Metatarsal arch lieing dislocated. I shall have the 
idu'tcv on for at Ica'^t a month, and being in business i.s a great inconvenience to 
me. 

f am writ in?' tSiis letter to let you know what has happened to me through 
lack of lighting in tho grounds and something .should be done about it, it is most 
dangerous. rthink 1 am lucky to get away with only a dislocated foot and not 
a brok'-n hack or neck. 

tho iilastcr 1 have on w'll be a walking plaster I hope to attend my lesson 15 
n(‘xt’ Tuesday evening. I should have attended last Wednesday but you will 
understand nmv why Lwas not there. 

Yours faithfully, 

Mounv K. Madders 

it was folifiwcd by a second, three days later, reading as follows ; 20 

March 24th 1952. 

Dear Sir, 

Further to my letter of tho 21st I am afraid I have completely over estimated 
mv strength and will not ho able to attend my drawing lessons for some time. 

Today is the first day I have been able to get to my shop, I have a taxi here 25 
in tho mornings and back again in the evenings, owing to the great difficulty I 
have in walking. 

Yours faithfully, 

Moely K. Maddees 

It will be seen from s. 23 (1) (a) that it is a pre-requisite of the present 30 
action that ihere sliould have been notice in writing as soon as practic- 
able after the accrual of the cause of action, and that this notice must 
give reasonable information of the circumstances upon which the proposed 
action is to lie based and of the name and address of the plaintiff and 
of her solicitor (if any) in the matter. 35 

It may be noticed that the section does not distinctlj^ say (as it might 
have done) that the notice should contain an intimation that it is in- 
tended to bring an action ; it merely directs that the notice should 
contain rea.sonal)le information of the circumstances “ upon which the 
“ proposed action will be based.” I am of opinion, nevertheless, that 40 
the notice must contain an intimation that it is intended that an action 
should be brought and that it should further contain reasonable details 
of the cause of action alleged, and of the facts which are alleged to sup- 
port it. The letters of March 21 and 24, 1952, undoubtedly notified 
the principal of the college of the fact that an accident had occurred to 45 
the plaintiff. 1 do not find in them, however, any intimation, express 
or implied, that a claim for damages is intended to be made or even 
that one is ])robable. The finst l«tter would appear to have been 
written i)riraarily as a notification of the fact that, in the plaintiff’s 
opinion tine lack of lighting in the college grounds constituted a danger 50 
to member of the public attending lectures, and, secondarily, as a note 
of the reason for the plaintiff’s failure to attend the lecture on the 
Wednesday after th? accident. The second letter, as will be seen, 
merely notifies the principal that the plaintiff will be absent from • 
several more lectures. 55 

To the two letters to which 1 have referred, the principal of the Board 
replied on March 26 as follows ; 



Dear Miss Madders : 

I was distressed to learn that you had suffered such a painful accident at our 
college. 

I cannot understand why the apijroaches to the Art School should have been 
so dark as thej^ are ordinarily Avell lit. On investigation I discovered that one 
lamj) had been broken and this has been replaced. There were, however, other 
lamps which should have been alight over the entrance to the college. I can 
only assume that these lights must have been turned out before you made your 
departure. 

10 It was good of you to infonn me of the accident, and you may be sure that 
steps Avill be taken to see that in future the lighting of this entrance is entix*ely 
adequate. 

I trust you xvill make a rapid recovery and will soon be able to resume your 
„ studies at the school. 

1'^ I am. 

Yours faithfully, 

E. G. doxj.siKS, Director 

I interpret this letter as containing : 

(1) an expression of regret at the happening of the accident ; 

20 (2) an intimation that some investigation had been made and that 

it had been found that one lamp had been broken and tlrat it was possible 
that others had been switched off ; 

(3) an intimation that, in future, through the notice which the 
plaintiff had been good enough to give, steps would be taken to make 
25 sure that there was adequate lighting above the ezitrance. 

There is no reference, express or implied, in the principal’s letter to any 
understanding of the fact that there might be a claim for damages 
presented by the plaintiff, and it is, indeed, apparent that no such thought 
had entered his mind, and that no investigation had been made of the 
30 thorough nature which would undoubtedly have been thought necessary 
if such a claim had been contemplated. 

In these circumstances, I have no difficulty in concluding that no 
notice of the plaintiff’s intention to bring azt aotiozi, such as is necessary 
by virtue of s. 28 (1) (a), was given. Even if I had beezi of opiniozi 
35 that I could spell out frozn the letters a notice of intezition to bring an 
action, I znight still well have beezi left in doubt as to whether the letters 
gave in fact “ reasonable iziforznatiozi ” as to the circuznstances of the 
accidezit, since they do ziot make it clear where on the pz’eznises of the 
defendant Board (if, izideed, it was ozi those premises) the accident is 
40 alleged to have takezi place. I do ziot zieed, however, to cozne to a 
definite view on this point. 

Having concluded that izo proper ziotice was given, I have ziow to 
i decide whether the plaiiztiff’s failure to give notice was occasioned by 
mistake or aziy other reasonable cause, or whether the defendant Board 
45 has been materially prejudiced izi its defezice. It was ziot argued that 
there had been any mistake. As to reasonable cause, all that is alleged 
to support this point is that the delay was due to the fault of the 
solicitors who were then advising the plaintiff. I think it proper to 
record the fact that Mr. O' Flynn was not at that stage her legal adviser. 
50 I do not thizik that it will assist the plaintiff in this case to jzlace the 
responsibility for the delay on her solicitors, and will follow the judgments 
of the Coznpensation Court in Morrison v. Liddle Construction, Ltd. 
([1951] G.L.Il. 219, 222, 223) and Stewart v. Pa'pahura Borough ([1952] 
N.Z.L.B. 799) in holding that, izi eases like the present one, a plaintiff 
55 must accept the consequences of her solicitors’ actions, or inaction. 

I am left, therefore, to consider Mr. O' Flynn's znain contention — 
iiaznely, that the defendant Board has not been materially prejudiced 
in its defezice by the plaintiff’s failure to give notice. 
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I have considered carefully the authorities which Mr. O' Flynn cited, 
lint, notwithstanding his persuasive and carefully-prepared argument, 

I' have heen unable to escape the conclusion that this application must 
be di.sposed of on the facts. If the defendant Board had in March, 
It)52, heen notified that the action now' contemplated was intended, 5 
it wmdd iindoubtedly have set in train inquiries on, w hich a defence might 
have* heen based : such inquiries as to wdiether or not lights were 
.sw itfduN 1 on or switched off at given times; as to what time the lecture 
ciuscfi and how long the premises were lighted thereafter ; as to wdiat 
stalT was in charge of lighting arrangemeirts in the building ; as to the 10 
nature of the surfaces of the paths and lawns, and even the situation 
of steps and slopes in the grounds and their distances from lights — all 
are matters which go to the very root of a possible claim by the 
plaintiff. It must in the nature of things be cpiite impossible for the 
dedendant. ih)ard to make any adequate inquby into these matters at 15 
this stage, and it would be depriving the section of the very effect w'hich 
it was intcjiflcd it should have if I were to grant leave to commence an 
a<*fioi) on llic present a])plication. As did Hay, J., in a recent decision 
in Hindcfson v. Stmvrt ([195o]K.Z.L.R.141), I adopt the remarks oiStreat- 

131 H. fi. Policies at Llo7Jd\'^^\ Butler K.B.lii; [1949] 29 

2 All I’i.B. 229) wlien he said that : It is a policy of the Limitation 
Acts that tlmse w ho go to sleep upon their claims should not be assisted 
by the Cfturf.s in recovering their property, but another, and, I think, 

“ equal })olicy bebiiid these Acts, is that there shall be an end of litigation, 
‘Amd that ju-otection shall be afforded against stale demands ” {ibid., 25 
81; 229). 

I }3ave read the i-ecent decision of Stanton, J., in Moeller v. New 
Plyuioufli Harhonr Board {ante., p. 366). In that case, Stanton, J., 
was able to conclude that, notwithstanding the lack of formal notice, 
the rlefendaut Boai'd was not prejudiced. The period of delay in that 39 
(;ase was intleed substantial, but I find a crucial difference betw'een 
claims by waterside workei-s against Harbour Boards, on the one hand, 
and claims like tliat before me, on the other. Where (as in Moeller's 
case), a watersider is involved in an accident wdiile wa^rking a ship and 
the fact of the accident and all the circumstances surrounding it are 35 
(as in that case) brought to the notice of the defendant Board, it may in. 
some cases be contended, according to the circumstances in, which the 
accident happens, that the officers of the Hai’bour Board should regard 
an action for common-law negligence as a distmet possibility. In 
such a case as the present, it does not seem to me that the principal of 49 
a technical college would have Isis mind directed to such a possibility 
as a matter of ordijiary day-to-day routine. 1 am clear on the facts 
that in the j)resent case neither the principal nor the Board contemplated 
at any stage the i)Ossibility of an action for damages, and I do not think 
it is reasonable to say tliat they ought to have contemplated it. In, 45 
these circumstances, 1 imist conclude that the lack of notice materially 
prcjudioe^l the Board in its defence, and the present application, must 
consequently fail. 

Nothiiig was said about <;o.sts on tlie liearing of the application. 1 
will reserve this question. 59 

Application refused. 

Holicitor for the mtending ))lainti{f : F. 1). O' Flynn {WaWmgtQix). 

Solicitors tor the proposed defendant : Stejvart Hardy, Craiq and 
J/or(/aw (Wellington), ' 
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NAPIER RYAN AND ANOTHER. 

Supreme Court. Wellington. 1954. February 16, 17, 18 ; June 4, 
8 ; August 18. Barrowclouoh, C.J. 

Negligence — Infant — lAcensee or Trespasser — Merry-go-round- — Proof of Licence — 
Person responsible for Control of Premises — Inference of Tacit Permission to 
Infant to enter upon Premises — Such Inference Question of Fact for Jury — 
Question of Law whether Evidence justif ies Finding that Permission tacitly given 
— “ AlluremenlP 

Tlie pL'i'.sc)i) i(.‘.spoii.gible for the condition and control of premises is he 
who is in ac.tiail po.sses.sion of them for the time being, whether he is the owner 
or not, or whether his jjossession is de facto or de jure, for it is he who has the 
immediate sll]Jer^•isioll and control and the power of permitting or prohibiting 
the entry of other pei-sons. 

Hartwell v. Grayson Hollo and Clover Docks, Ltd. ([liltT] K.B. 001) 
followed. 

Davis V. St Mary's Demolition and Excavation Co., Ltd. ([1054] 1 All 
E.R. 5781 ; Excelsior ll Mope Co., Ltd. v. CaMan ([1930] 
A.C. 404) ; Mourton v. Poulter ([1930] 2 K.B. 183) ; and 
BncMand v. Guildford Gas Light and Coke Co. ([1949] 1 K.B. 
410 ; [1948] 2 All E.R. 1080), referred to. 

In order to justify an inference that' tach. permission has been given to an 
child to enter upon another persoits premises, it is necessary to prove either 
that such premises were habitually, or at least frecpiently, resorted to by 
children, and that this i-esort was in the knowledge of the occupier of the 
premises or his servants and with their acquie.sence, or w'ithout the showiiig 
of any practical anxiety to stop the infant’s frequenting those premises. There 
must be such assent to the user relied upon as amounts to a licence to use 
the premises. Whether or not that result can be inferred must be a question 
of degree, but a Court is not justified in lightly inferring it. 

Breslin v. London and North Eastern Mailway Co. ([193B] S.C. (Ct. 
of Sess.) 816); Mohert Addie and, Sons {Collieries) Ltd. v. Dumbreok 
([1929] A.C. 338) and Edwards x. Mailway Executive ([1952] 
A.C. 737 ; [1952] 2 All E.R. 430) followed. 

Wliere thei’e is no express permission, and permission has to be inferred from 
evidence of user known to the defendant and not objected to by him, the matter 
is a question of fact for the jury ; but whether there is evidence to jtrstify a 
finding that permissmn was tacitly given is a matter of law. 

Observations on the meaning of the term “ alliirement.” 

Hardy v. Central London Railway Co. ([1920] 3 K.B. 459) followed. 

ACTION by an, infant (suing by his guardian ad litem) claiming damage 
on the ground of negligence. 

The first defendant named in the writ was the Attorney-General, 
and the second defendant was Eyan, and the third defendant was the 
5 Hutt Valley Eeturned Services Association, Inc. 

At the date of the accident which gave rise to this action, the 
plaintiff was a hoy of fourteen yeans. He was injured whilst playing 
on a merry’^-go-round. Thi.s macliine had been temporarily erected, on 
a vacant piece of land, for use during a Guy Fawkes carnival which was 
10 being conducted by the local Returned Services Association (hereinafter 
referred to, for the sake of brevity, as ''the R.S.A.”) on, Saturday, 
November .*>, and Monday, November 5. The land was the property 
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of the (>rowii, ; and it appeared that the intention was to set it aside for 
file purposes of a community centre, and that the control ot it, as such, 
would ultimately he vested in the Lower Hutt City Council. At the 
time of the accident this intention had not been fully implemented, and 
the land was just a vacant section the ownership aiid control of which 5 
wa.s tlien v(!.sted in the Crown, but with no person or authority taking 
any apjjarent active interest in its control. In these circumstances, 
it not unnaturally became the common resort of the childi'en in the neigli- 
Idjurhood. it appeared also that some swings and see-saws had been 
c-rected on the land— though by wiiom and with w'hat permission from lO 
ilie Crown w-as not proved. It wns clear, hownver, that children had 
resorted to the land without imotest from the Crown, and that the people 
lu the ncighbotu'hood in anticipation of probable future developments, 
had (.‘ome to regard it as a community centre. Indeed, it wns popularly 
icnown as the Taita Community Centre. 15 

There w^as an allegation in the defence filed on behalf of the Crown 
that the land on which the merry-go-round was erected was let to one 
Jensen ; but this w’as not proved, and Jensen’s name was not mentioned 
during the trial. The R.S.A., being desirous of raising funds, decided 
to hold a carnival there. They made some attempt, but without 20 
success, to find an authority wim would sanction this use of the land 
and tlien decided to use it without permission. At no time has the 
I!rowa taken any objection to wluit was done by the II. S. A. 

The Crowm was originally made a defendant, and, in its statement 
of defence, it alleged that the plaintiff w'as a tresjaasser ; but it made no 25 
such cliarge against the R.S.A. When the case came on for hearing, 

Ijy consent and at the recpiest of all 2 )arties, the Attorney-General wa.s 
dismis.sed from tiie suit. 

Xo party left in the action w-as, therefore, in a position to say that 
any other party had no right to be on the vacant section. The evidence 30 
certainly did not establish that any party had an exclusive right of 
occupation of the w-hole of the vacant land ; and no attempt w-as made 
to set up any sucli exclusive right to the w-hole of the vacant land. 

For the i)urposes of the carnival, the R.S.A. erected some tents on 
the land, and, in arrangement Avith the defendairt Ryan, the merry-go- 35 
round, which belonged to liim, Avas also erected there. These erections 
were made on the Saturday^ jAreceding the Sunday on Avhich the accident 
<)ceurred, and the carnival began on that Saturday afternoon or evening. 

The merry-go-round and other games Acere in o|}eration on the 
Saturday evening. The local populace attended the function and paid 40 
the fees demanded for the various attractions. After the entertainment 
finished on Saturday night, Rj^an, or some other person, secured the 
merry-go-round by tying the brake in the “ on ” position and by 
fastening an iron bar through some Avheels in the mechanism. The 
ilriA-iiig-belt AA'as left in position, and, even Avithout the brake and iron, 45 
bar, it would have been difficult to rotate the macliine by hand, as the 
<-ompression of the engine Avould itself act as a brake. 

The^ carnival Ava.s not in jirogress on the Sunday ; but members of 
the R.S.A. committee attended on the ground early on Sunday morning 
to do various jobs in jireparation for the continuance of the carnivid 50 
■on the folloAAing Monday. Ryan also arrived on the ground on the 
Sunday morning, and he discovered that, during the night, some un- 
authorized persoii had cut the rope securing the brake of°the merry-go- 
round, had removed the iron bar and had also cut the driving belt. 

In the result, it Avas quite an easy matter to rotate that part of tlie machine 55 
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to wliicli the wooden horses were attached. Ryan re-secured the 
machine as best he could, but was unable to replace the driving belt. 
He left the grounds about lunch time. It appears that shortly after- 
wards the wire and rope with which he had secured the machine had 
5 again been cut, and during the afternoon the children in the locality 
were sitting on the wooden horses and pushing the machine round. 
They were at times ordered off the machine by members of the R.S.A. 
committee, but kept on returning to it. More wiU be said later on this 
aspect of the matter. Ryan was not on the ground during the Sunday 
10 afteriioon and was not aware of the fact that the securing ropes and 
vires had again been cut. Plaintiff joined the group of children who 
were playing on the machine, and, in clambering over part of it, his 
foot was caught in the cogs of the crown-wheel and pinion when the 
machinery Avas put in motion by other children. He sustained the 
15 injuries in respect of which the present action was brought. 

Ryan’s comrection Avith the matter ought now to be explained. 
He was the owner of the merry-go-round. He had on previous occasions 
assisted the R.S.A. Avith similar carnRals. On this occasion, he entered 
into a AATitten agreement AAdth the R.S.A. Avhereby he “ agreed to supply 
20 “a merry-go-round and three suitable games for the carnival and all 
“ proceeds from the said merry-go-round and games to be divided 
“ 60 per cent, to Ryan and 40 per cent, to the R.S.A.” There Avere 
some other provisions in the agreement AAliereby the R.S.A. was to- 
provide a ticket-seller and three pay clerks. The agreement Avas silent 
25 as to AA'lio AA^as to operate the machine or provide the operator. Evidence 
Avas given as to Avho did in fact operate the machine on the Saturday 
night ; and the jury seems to have taken the vieAv that the merry-go- 
round and the land on Avhich it stood Avas in the joint occupation of 
both Ryan and the R.S.A. ; and that these two defendants AA^ere engaged 
30 in a joint adventure. (From that vieAv, the learned trial Judge saAV 
no reason to dissent.) 

Plaintiff based his claim on tAvo separate causes of action. In the 
first place, he claimed that the defendants AA^ere the occupiers of the 
machine ; that he AA^as either an iimtee or a licensee thereon ; and that 
35 the defendants had failed to fulfil the duty which they as occupiers OAA'ed 
to him. Alternatively, he claimed that, if the defendants were not 
occupiers of the machine, nevertheless they stood in such relationsliip 
to him that they OAved him the duty AAdiich Avas described by Lord Atkin 
in Donoglme v. Stevenson ( [1932] A.C. 562, 580), and that they had failed 
40 to discharge that duty. 

Counsel AA-ere not in agreement as to the issues AA'hich should be 
put to the jury ; but after the matter had been discussed in Chambers, 
the learned trial Judge drafted the issues set out below, and counsels’’ 
attitude to them as noted by him at the time AAnre as folloAvs : 

45 Mr. Ar.nut (for plaintiff) did not feel at- liberty to agrco to these issues, and 
submitted that the jury should be asked in respect of each defendant : Was that- 
defendant guilty of negligence which caused the injuries complained of ? 

Maa. Staoky (for Ryan) agreed to the issues as drawn by me. 

Mr. Oaklcv (for the R.S.A.) favoured issues as sugge.stod by Mr. Arndt, but 
w*as not prepared to object to the issues as drawn by me. 

All counsel agreed that His Honour should have power to determine 
any question of fact not covered by the findings of the jury. His 
Honour decided to put the issues as he had drafted them. The earlier 
questions had, relation to the first cause of action, and the later questions- 
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to tile second cause of action. The issues and the answers thereto 
u-ere as folloAvs : 

(I) Did the plaintiff enter the premises within the ambit of the meny-go- 
round with the tacit permission of — 

(n) the defendant Byan ? Answer : No. 

(h) tliB defendant R.S.A. ? Ansiirr : Yes. 

(’2) Were the said premises at the time of the accident occupied by — 

(«) the defendant Ryan ? Answer : Yes. 

(ft) the defendant R.S.A. V Answer : Yes. 

(3) Wer(3 tlio said premises at the time of the accident under the control of — 

(а) tho defendant Ryan ? Answer : 
ll>) tlie defendant R.S.A. ? Answer : 

(+) Did tlie condition of the crown wheel and pinion constitute, as i/egards the 
plaintiff, a concealed danger on the said premises ? Ansiver : Yes. 

(a) If there was such a concealed danger, was it known, to- 
la) tho defendant Ryan ? An>swer : Yes. 

(б) tho defendant R.S.A. ? Answer : Yes. 

(()) If there was such a concealed danger, ought it to ha\-e lioen known to — 

(а) the defendant Ryan ? Answer : Y'es. 

(б) the defendant R.S.A. ? Answer : Yes. ' 

(7) Wore reasonahlo steps taken to safeguard the plaintiff against injury due 

to the setting in motion of the crown wheel and jiiniou ? Answei : Ao. 

(S) Were reasonable steps taken to lock or secure tlie mechanism against 
unauthorized operation of it ? Answer : Yes. 

(!)) Ought the defendant Ryan to have forseen tho possibility of injury to such ; 
a person as the plaintiff from the unauthorized setting of the gears in 
motion ? Answer : Yes. 

( lO) If “ Yes ”, did the dofendaut Ryan use ordinary skill and care to prevent 
such injury ? Answer ; No. 

(II) Ought tho defendant R.S.A. to have forseen the ]3o.ssibility of injury to ' 

such a person as tho plaintiff from the unauthorized s<hting of tho weans 
in motion ? Answer : Yes. “ 

(12) If \es > did tho defendant R.S.A. use ordinary skill and care to prevent 

such injury Answer : No. 


Alter the verdict was taken, the , ease was adjourned for further 
consideration under R. 286 (6) of the Code of Civil Procedure, and the 
jury was discharged. 

'Subsequently a motion was filed on behalf of Ryan asking for an 
iirder directing that judgment be entered in his favour or alternative! v 
tor a new trial on the grounds : 

(a) That the answers are so much in conflict as to necessitate a new trial 

.fmy! to contributory negligence ought to have been put to the 

(e) That as against Ryan the verdict was against tho weight of evidence. 55 
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Grounds (b) and (d) were abandoned, on its being pointed out tliat 
R^nin’s counsel had agreed to the issues as akeady explained . 

A motion was also filed on behalf of the R.S.A. asking — 

(1) For judgment in favour of the R.S.A. on the gi-ounds thai. (h<M'<' -was no 

5 evidence on which the jury might properly find that the }daiutiff cmlcr-etl 

the premises within tlio ambit of the merry-go-round with thi> tacit p(Tmis- 
siou of the R.S.A. or alternatively that the answer of the jury to the first 
issue in j‘c,s|)eet of (.he It.S.A. was against the weight of evideiutc' and ipion thi' 
i’urtluir ground that the remaining issues and the answers thereto do not 
10 disclose tiiat the R.S.A. was in breacli of an\' duties which it may have 

owi’tl to th«? ))lain(iif. 

(2) .fVlternativt'ly for judgment of nonsuit (on .similar grounds) and 

(3) Alternatively for a iiew trial (on similar grounds). 

Both these motions came on for hearing on June 4, 1954 ; and, on tlu^ 

15 same date the plaintiff moved, orally, for judgment against both defend- j 

ants. J 

jLrndt and O' Flynn, for the plaintiff. | 

Irvine, for the first defendant. i 

IF. J. Stacey and Harding, for the second defendant. 

20 Oakley and Cnrtm, for the third defendant. J 

Oar. adv. vulf. | 


Barbowclough, C.J. [After stating the facts, as above :] Some \ 

explanation seems desirable of the ^yording of the first and second \ 

issues. The defendants were entitled to have an answer to the question | 

25 as to w'hether the plaintiff was a trespasser. Ho did not become a 

trespasser, as regards the defendants at all events, merely by leaving : 

the road and entering upon the land. All that was suggested was ' 

tliat he did become a trespasser when he entered on the small ])iece of ; 

land on which the merry-go-round was erected. As to that piece of ; 

30 land, and similarly as to the small pieces of land on which tlie tents were ! 

erected, the defendants (or at any rate the defendant B.vS.A.) claimed i 

that they w'ere in exclusive occu|)ation, and that the ])laintiff had no 1 

right to enter thereon whilst they were in occu]:)ation. They had about 
£300 worth of goods stored in the tents, and the merry-go-roiind was ; 

35 also a, valuable piece of machinery. The defendaiits had no more than 
a '■ squatter's right ” ; but, so far as the plaintiff was concerned, he did 
jxot seem to be in a position to dispute their title. Issues Nos. 1 and 2 
were restricted, therefore, to the premises within the ambit of the 
merry-go-rouiid. Issue No. I was modelled on the first question used 
40 in Edivards v. Bailivay Executive ([1952] A.C. 737, 741 ; [1952] 2 All 
E.Iv. 430, 433) and was restricted to an inquiry whether there was 
tacit permission, because there was no suggestion that the plaintiff had 
had express ])ermission from anyone. It will be noted that the jury 
were unable to agree on the .proper answer to issue No. 3. = 

45 I shall deal first with the B..vS.A.’s submission that there was no 
evideiKte uhich could possibly justify an affirmafiye answer to Issiie 
No, 1 [b). Just what is required, as a matter of law, to justify an ; 

inference of tacit permission to enter upon anotlier person’s premises J 

has Irequently been considered. The following passages from recent ! 

50 judgments of great authority all deal with this question in relation to ; 

infants who were said to have been licensees and are helpful and aixtho- ? 

ritative in the ].)resent case. ■ 




“In order to show that his son w'as in the station yard as a licensee 
“ it is necessary for the pursuer to prove either that the station yard 
“ was a place habitually, or at least frequently, resorted to by children 
“ or by his son, and that this resort was in the knowledge of the defenders 
“ or their servants and with their acquiescence.” : Breslin v. London 
and North Eastern Railway Co. ([1936] S.C. (Ct. of Sess.) 816, 822). 

“ A licensee is a person whom the proprietor has not in any way 
“ invited— he has no interest in his being there — but he has either 
“ expressly permitted him to use his lands or knowledge of his presence 
“ more or less habitual having been brought home to him, he has then 
“ either accorded permission or shown no practical anxiety to stop 
“ his further frequenting the lands. The trespasser is he who goes 
“ on the land without invitation of any sort, and whose presence is 
“ either unknown to the proprietor or, if known, is practically objected 
“to.”: Robert Addie and Sons (Collieries) Ltd. v. Dmnbrech ([1929] 
A.O. 358, 371). 

“ There must, I tliink, be such assent to the user relied upon as 
“ amounts to a licence to use the premises. Whether that result can 
“ be inferred or not must, of course, be a question of degree, but in my 
“ view a Court is not justified in lightly inferring it Edwards v. 
Railway Executive ([1952] A.C. 737, 743 ; [1952] 2 All E.R. 430, 434). 

Where there is no express pennission and permission has to be inferred 
from evidence of user known to the defendant and not objected to by 
him, then the matter is a question of fact and for a jury ; but whether 
there is evidence to justify a finding that permission was tacitly given 
is a question of law. What then is the evidence in this case which 
would support an affirmative answer to Issue No. 1 (h) ? 

The merry-go-round had been in position from late on the Saturday 
afternoon till the accident occurred at about 3 o’clock on the following 
Sunday. There was no evidence that any children had been on the 
merry-go-round on the Saturday except when the machine was under 
control and upon payment of a charge for the ride. There was evidence 
that children had been on the machine on the Sunday morning when it 
was not being officially operated. For a good part of the Sunday : 
morning, the members of the committee were away from the scene 
gathering firewood ; but there is uncontradicted evidence that, when- 
ever any member of the committee saw children on the machine on the 
Sunday morning, a vigorous protest was made. There was also un- 
contradicted evidence that, during the afternoon, when members of the ■ 
committee saw the children on the machine, they ordered them off. 
Again it is true that for a period in the afternoon the members of the 
committee, or most of them, were away at a nearby hall, and that during 
that period no protests were made against the use of the machine. 

The plaintiff swore that he first arrived on the road adjoining the ■ 
ground at 2 p.m. He said he stayed there for about half-an-hour with 
his friend, Malcolm Macdonald. Throughout that time they both saw 
children playing on the merry-go-round without protest from anyone. 
Then, following an invitation from other children, they went to the 
machine. Malcolm Macdonald said that they waited on the roadside 
for about ^three-quarters of an hour ; but he fixes it at “ over an hour, 

“ I think The plaintiff says the accident occurred at about 3 p.m. 
Accepting the story told by the plaintiff and his friend, it would appear 
that for the period from 2 p.m. to 3 p.m. or at most 3.30 p.m., children 
were playing on the merry-go-round without protest from the R.S.A. , 
It is also clear, on the evidence of the plaintiff and his friend, that 
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diiring that time no members of the E.S.A. committee were to be seen. 

These two boys were emphatic that during this period no adults were in ‘ 

the vicinity of the machine. During that period, therefore, no members j 

of the committee were shown to have been aware of the user of the J 

5 machine and to have assented to such user. About these facts there ’ 

is no room for doubt. The evidence was all one way ; and it com- 
pletely fails to establish that habitual or at least frequent resort with the 
knowiedge of the defendants or their agents and with their acquiescence 
about wiiich the Zord Justice- Cleric spoke in Breslin v. London and 
10 North Eastern Railway Co. ([1936] S.C. (Ct. of Sess.) 816, 822). 

Tliere was evidence, which no doubt the jury believed and wiiieh I 
must accept, that, during this period from 2 p.m. to 3 p.m, or shortly 
afteiwvards, there w^as no rope surrounding the machine ; but, as to- 
this, I quote from the judgment of Lord Shaw of Dunfermline in Robert ] 

15 Addle asid Sons { Collieries) Ltd. v. Dmnhreck {[1929] A.C. 358) , He said : 

“ The learned Lord President wiio gave judgment against the appellants : 

“ admitted there was no duty to fence, but said that the fact that the 
“ owmer allow'S the fence enclosing his private property to fall into more 
‘‘ or less permanent disrepair has a certain evidential value on the 
20 question w'hether he consented to the use of his property. That, I ^ 

“think, is true, but by itself it caimot amount to a licence, and the 
“ best that can be urged in favour of the respondent is that the appellants ■ 

“ w^ere awnre that the children disregarded the w'^arnings wbich from 
“ time to time w^ere given by the appellants’ employees and continued 
26 “ to frequent the field ” {ibid., 379). 

The present case is even stronger in that here there is no suggestion 
of a fence falling into more or less permanent disrepair. Failure to 
replace the rope which w'as doing duty as a fence is not the equivalent 
of allo-wing a fence to be in a state of more or less permanent disrepair. 

30 It is the equivalent of a very short state of disrepair and has little eviden- 
tial value on the question whether there w^as consent to the use of the 
property. When it is coupled with the protests that were made in this 
case against such use of the property, no consent can possibly be inferred. 

The position may be summed up as follow^s ; There w-as evidence 
35 that for certain periods during morning and afternoon of that one da5^ 
children played on the merry-go-round without protest. There is no 
evidence that, whilst they were playing without protest, there was any 
member of the li.S.A. present and able to see them. There is evidence 
that, when the children played in the sight of members of the R.S.A., 

40 protests w'ere made. The matters just mentioned certainly do not by 
themselves afford any evidence of tacit permission. I proceed to con- 
sider whether there w-ere any other facts from which tacit permission 
could be infeiTed. 

Counsel for tlie plaintiff submitted also that tacit permission might 
45 be inferred from the fact that the merry-go-round w^as an allurement 
to the plaintiff. The wnrd “ allurement ” has been given a sanctity 
w'hich I think it scarcely deserves. Its meaning has been variously 
interpreted. In one ease it wns described as a bait wfiich cannot be 
resisted ; in another as an irresistible magnet. Having regard to the 
50 age of the plaintiff (fourteen years), to the fact that he w^atched patiently 
from the roadside for half an hour, and to what he said under cross- 
examination bj'^ Mr. StaceiJ, it is difficult to assume that, to him, this- 
meiT^'-go-round was such a bait or such a magnet. That, however, 
was a matter for the jury ; and I am prepared to accept that it was of 
55 opinion that it wns an allurement or attraction to him. So was the 
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wheel to the mjured child in Robert Addie and Sons {Collieries), Ltd. 

V. Bumbrech ([1929] A.C. 358), as to which Lord Hailsham, L.C., said : 

“ It is found that the appellants warned children out of the field and 
■' I’eproved adults who came there, and all that can be said is that these 
“ warnings were frequently neglected and that there was a gap in the 5 
hedge through which it was easy to pass on to the field. I cannot 
regard the fact that the appellants did not effectively fence the field 
“ or the fact that their warnings were frequently disregarded as sufficient 
to justify an inference that they permitted the children to be on the 
'“field, and, in the absence of such a permission, it is clear that the 10 
res23ondent’s cliild was merely a trespasser” {ibid., 369, 370). In 
the same case, Viscount Dunedin protested against the suggestion, 

" that, unless a proprietor takes such measures as to effectively stop 
" trespass, the trespasser becomes a licensee ” {ibid., 372). He went 
on to say : “ But when a proprietor protests and goes on protesting, 15 
" turning away people when he meets them, as he did here, and giving 
“no countenance in anything that he does to then presence there, 

“ then I think no Court has a right to say that permission must be 
“ implied ” {ibid., 372, 373). And later : “ It is permission that must 
“ be proved, not tolerance ” {ibid., 373). 20 

In Hardy v. Central London Railway Co. ([1920] 3 K.B. 459), 
Warrington, L.J., (as he then was) said: “Much stress was laid in 
“ argument on the ‘ allurement ’ afforded by the moving staircase. 

“ Such a fact may be a material element in considering whether under 
“ all the ch’cumstances leave and licence is to be inferred, but where, 25 
“ as I think is the case here, leave and heence is distinctly negatived, 
“the fact ceases to be relevant” {ibid., 470). Holdrnan v. Hamlyn 
([1943] 1 K.B. 664 ; [1943] 2 All E.R. 137) is distinguishable because in 
that case the “ allurement ” was unaccompanied by acts distinctly 
negativing the leave and licence or invitation. The allurement there- 30 
fore did not “ cease to be relevant.” It is also distinguishable on the 
same grounds as seem to me to distinguish Gough v. National Coal 
Board ([1954] 1 Q.B. 191; [1953] 2 All E.R. 1283). In the last 
mentioned case (as in Holdrnan v. Hamlyn) the infant plaintiff was 
clearly a licensee or invitee on the lands occupied by the defendant. 35 
That licence or invitation was admitted. The infant was said to be 
a trespasser only on that part of the machinery, on that land, which 
was an allurement. As to this, Birhett, L.J., said that he thought the 
trial Judge correctly stated the law in the following passage : “ If a 
child is a licensee on the land [he was talking of the defendant’s land] 40 
‘‘ the allurement which is on the land must be protected in some way, 

“ and the boy does not become, for the 2:)urposes of this doctrine, a 
“ trespasser as soon as he meddles with the very machine against which 
“ he ought in fact to be protected.” 

In the present case, the land which the defendants occupied was 45 
merely the land upon which the machine was erected. There is no 
evidence whatever of an express invitation to any part of that land ; 
and the passage just quoted does not fit the facts of the present case! 

I thinly I ought to follow Warrington, L.J., in Hardy's case ([1920] 

3 K.B. 459, 470), where the facts more closely resemble those with 50 
which I have to deal. It seems to me that, even allowing that in the 
case of this boy of fourteen the merry-go-round was an allui'ement, 
nevertheless that fact ceased to be relevant because not only was leave 
and licence not proved, but it was distinctly negatived. 

In the result, I have come to a very confident conclusion that no 55 
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twelve men could reasonably have held, on the evidence submitted in 
tliis case, that there was any tacit permission on the part of the E,.S.A. 
to use the machine as it was used by the plaintiff and other children. 
It is possible that the jury confused permission with tolerance. In 
my opinion, there was not even a scintilla of evidence of permission ; 
and I ought really to have directed the jury that there was no evidence 
at aU to establish an affirmative answer to Issue No. 1 (6). It is not a 
case for ordering a new trial on this issue. The facts are all clear, and 
they do not as a matter of law' w^arrant an affirmative answer. The 
jury by their verdict found, and I think quite properly found, that no 
tacit permission was given by Ryan. The plaintiff, therefore, has 
failed to prove that he had tacit permission from either defendant ; 
and, if they are ‘‘ occupiers,” the plaintiff’s case must fail : Robert 
Addie and Sons {Collieries), Ltd. v. Dumbreck ([1929] A.C. 358). The 
present case is even stronger in favour of the defendants than was the 
Addie case, because here it %vas not the defendants who put the machine 
in motion ; but the playfellows of the injured boy. 

It is now necessary to consider whether, in law, the defendants were 
occupiers of the land upon which the meiry-go-round was erected. The 
jury, by its answer to Issue No. 2, has found that both defendants were 
occupiers. When the matter was before the jury, the contest was not 
so much a question as to whether the defendants were or w'ere not occu- 
piers, but rather a question as to which one of them was the occupier. 
The plaintiff submitted as his first cause of action, that both were 
occupiers, but, when the matter came before the Court again on motions 
for judgment, new trial, etc., the plaintiff argued that neither defendant 
was an occupier. He w’as justified in this course, because his alternative 
cause of action was based on the assumption that the defendants were not 
occupiers, and he relied on such cases as Buckland v. Guildford Gas 
Light and Coke Co. ([1949] 1 K.B. 410 ; [1948] 2 All E.R. 1086), and 
Davis V. St. Mary's Deinolition and Excavation Co. Ltd. ([1954] 1 All 
E.R. 578). The plaintiff w'as no doubt influenced in this course by 
realization of the possibility of the Court’s accepting the argument of 
the R.S.A. that there was no evidence to justify an affirmative answer 
to Issue No. 1 (5). However that may be, it becomes necessary to 
consider whether the defendants were occupiers. 

As has aheady been observed, neither of these defendants had more 
than what I have called a squatter’s right to be in occupation of the land 
within the ambit of the merry-go-round, but to quote Roxburgh, J., 
in Hartwell v. Grayson Rollo and Clover Docks Ltd. ([1947] K.B, 901). 
(He in turn was quoting from Sahnond on Torts, 10th Ed., 469) : “ The 
“ person responsible for the condition of the premises is he who is in 
“ actual possession of them for the time being, whether he is the owner 
‘‘ or not, for it is he who has the immediate supervision and control 
“ and the power of permitting or prohibiting the entry of other persons ” 
{ibid., 917). 

The jury was asked in Issue No. 3 to say who had control of the 
premises at the time of the accident ; but, for some reason wliich was 
not disclosed, it found itself unable to give that answer. Accordingly, 
pursuant to the arrangement that I should find any necessary facts not 
covered by the answers of the jury, I have had to consider what is the 
proper answer to give to that question. My answer is that the control 
of the premises at the time of the accident was vested in Ryan and the 
R.S.A. jointly. These two defendants were therefore in actual j)OS- 
session of the premises, and they had the control of them. It makes no 
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difference that their possession was de facto rather than de jure. In 
the same case, Bucknill, L.J., said : “I have not been able to find a 
“ definition of the word ‘ occupier ’ as used by Willes, J., in the case of 
Indermaur v. Dames ( (1866-7) L.R. 1 C.P. 274 ; L.R. 2 C.P. 311), 

“ but it seems to me that in order to be an occupier one must have 5 
“ possession of the premises and control over them ” {ibid., 915). I 
think, therefore, that the finding of the jury that both defendants were 
the occupiers of the premises cannot be challenged. 

The defendants being occupiers, the case is distinguishable from 
Davis V. St. Man/ s Demolition and Excavation Co. Ltd. ([1954] 1 All 10 
E.R. 578). As Ormerod, J., stated in that case, if the defendants were 
occupiers and the plaintiff a trespasser, then in view of the decision in 
Robert Addie and Som {Collieries) Ltd. v. Dumbrech ([1929] A.C. 358), 
the plaintiff had no cause of action, unless the case could be brought 
within the decisions in Excelsior Wire Rope Co., Ltd. v. Callan ([1930] 15 
A.C. 404) or Mourton v. Poulter ([1930] 2 K.B. 183), in each of which 
cases the defendants Avere found liable despite the fact that the plaintiff 
was a trespasser, because they had shown a reckless disregard of the 
presence of trespassing children. Ormerod, J., does not expressly say 
so, but it is implicit in his judgment, that the defendants in the case 20 
he was considering were not regarded as occupiers. They had a right 
to go upon the premises only for the purpose of effecting their demoli- 
tions. The present case can be distinguished from Excelsior Wire 
Rope Co., Ltd. v. Callan ([1930] x4.C. 404), in that it was the Wire Rope 
Company which jDut the machine in motion, and, in doing so, it acted 25 
“with reckless disregard of the presence of the trespasser”. With 
the utmost respect, it seems to me that Robert Addie and Soils {Col- 
lieries), Ltd. V. Dumbrech ([1929] A.C. 358), might possibly have been 
decided the other w'ay on that very ground ; but, in this case, I repeat 
again that it w'as not the defendants who set the machine in motion ; 30“ 
and it cannot be said that they acted with reckless disregard of the 
presence of the trespassing plaintiff. Similarly in Mourton v. Poulter 
([1930] 2 K.B. 183) the defendants, and not a third party, felled the tree 
that caused the injury. Buclcland v. Guildford Gas Light and Coke 
Co. ([1949] 1 K.B. 410 ; [1948] 2 All E.R. 1086) is also distinguishable 35 
on the same grounds. The Gas Company were not occupiers. It 
had merely an easement to carry their lines over the land. If it be 
necessary for me to decide as a question of fact whether or not the 
defendants in this case “ acted with reckless disregard of the presence 
“ of the trespasser ”, I have no hesitation in finding that they did not 40“ 
so act. I think this case falls to be decided on exactly the same 
jninciples as were applied in Robert Addie and Sons {Collieries), Ltd. 

V. Dumbrech ([1929] A.C. 358). 

It is a matter for some concern that apparently the standard of care 
required of an occupier is different from, and perhaps less than, the 45 
standard of care required of a person who is not an occupier. That 
differing standards do exist in English law is pointed out in an interesting 
series of articles in the Law Quarterly Review (69 L.Q.R. 182 and 350 ; 
and 70 L.Q.R. 33). The probable reasons for the two standards are 
pointed out in those articles, and it seems that, in America, an attempt 60 
has been made to restate the law on this topic. It may be that there 
is a case for amendment of the law in this country. I am concerned, 
how^ever, with the law as it is and not with what it ought to be. In 
tMs case the defendants were rightly found to be occupiers of the land 
within the ambit of the merry-go-round. There is no evidence to 55 
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Justify a finding that the plaintiff had any permission to go upon the 
merry-go-round as and when he did. He was, therefore, in the position 
of a trespasser ; and the defendants have not been shown to have failed 
in any duty they owed to such a trespasser. 

5 Judgment will be for each of the defendants with costs as per scale, 
and disbursements for fees of Court and witnesses expenses. The 
trial occupied three days, and two days were taken up with the motions 
for judgment, etc. I am prepared to certify in favour of each defendant 
for two extra days at fifteen guineas a day and I allow each of the de- 
10 fendants twenty guineas on the hearing of the motions. 

Judgment for the defendants. 

Solicitors for the plaintiff ; C. J. O' Regan and Ariidt (Wellington). 

Solicitors for the first defendant : Croum Law Office (Wellington). 

Solicitors for the second defendant : W. J. and R. Stacey (Welling- 
ton). 

Solicitors for the third defendant : Hogg, Gillespie, Carter, and 
OaUey (Wellington). 


MOUAT v. ARCHER. 

Westport. 1954. June 30 ; October 27. 


Supreme Court. 

F. B. Adams, J. 

Transport — Ooods-service Licence — Contractor for Construction of Bridge, Approach 
required to procure Spoil at His Own Expense, to carry it to Works Site and to 
place it in Position as directed — Spoil, in Transit, Contractor's Property, subject 
to Use as Specified — Contractor carrying his Oum Goods and not '‘'for hire or 
reward" — Contractor not Operating a Qoods-service " — Tra^isport Act, 1949, 
ss. 2, 95 (J). 

In April, 1953, M., a general contractor for supply of sand and shingle, 
for opencast mining, road-making, and the like, entered into an ai’rangement 
•with the Ministry of Works. The engineer’s letter inviting him to tender, 
stipulated for the supply and delivery of 3,400 cubic yards of approved gravel 
fiU for the approaches to an intended bridge, and for the placing of such 
filling in position in accordance with certain plans and as directed by the 
engineer. M.’s tender was for the price of £850 (a lump sum) though it 
was equivalent to 5s. per cubic yard ; and subsequent letters made it clear 
that the measurement was to be “ solid measurement,” meaning that he 
was to do what was described as “ compacting ” the material, and the 
measurement was to be of the compacted quantity. 

The contract required much more than the supply of the necessary spoil, 
which M. was obliged to procure at his o%vn expense, and he was free to find 
it wherever he could ; but it had to be approved as suitable. He began by 
purchasing the spoil privately. This material was declared unsuitable. 
Then, he arranged to procure other spoil from a road-side embanlcment, vested 
in the Crown, and the removal of which was thought desirable. This was 
four miles distant from the site of the bridge approach. He was not required 
to pay for the spoil ; but ho received no recompense for the longer haulage 
involved. 

M. was convicted on a charge of operating an unlicensed goods-servieo 
in breach of s. 95 (1) of the Transport Act, 1949, the charge having arisen out 
of M.’s transporting a load of material from the embankment to the site of the 
bridge approach. M. appealed from that determination. 

Held, allowing the appeal, 1. That the spoil while in ti'ansit from the 
embankment to the bridge site, was M.’s property, being the fruit of his 
labour, subject possibly to a right in the Grown to have it used on the con- 
.struction to specifications of the bridge approach in the course of M.’s con- 
tractual duty. 

Gifford V. Yarborough ((1828) 5 Bing. 163; 130 E.R. 1023), 
referred to. 



2, That M. was not carrying the goods ‘ for hire or rewanl , but ioi 
the purpose of performing a specialized contract, and tlie reward he was to get 
was for performing the contract rather than for the carnage of the spoil; and con- 
sequently, he was not operating a “ goods-acrvice ’ as detmed by s. - ot tne 
Transport Act, 1949. . 

GUI V. Laird ([1940] N.Z.L.R. 540; [1940] G.L.R. :121) and Coww 
V. Oarruih '([1940] iN'.Z.L.R. 667) distinguished . 

Semhle, 1. That there may bo carriage for reward, even though the reward 
covers something more than carriage ; but it does not follow that there is 
necessarily a carriage for reward in every case where reward is given ior 
something which includes carriage; the matter does not depend on a mere 
arithmetical computation of the value of tlie carriage in comparison with othei- 
values given. 

2. That the question in each case must be, to some extent at least, one 
as to siibstanee or degree ; and, here, the substance of tlie contract the 

construction of abridge approach, the carriage ol spoil being incidental thereto. 


APPEAL against a conviction entered at Westport on a charge ot 
carrying on an unlicensed goods-service in breach ot s. Do (1) ot the 
l^ransport Act, 1049. No penalty was imposed ; but appellant desired 
to establish liis riglit to do what he did. The appeal was a general 
api)eal ; and t]>e evidence was inncli fuller than was placed before the 
learned Magistrate. In particular, be had no documentary evidence 
hefoi’c him. 

The facts sufficiently appear from tlie judgment. 


Cmig, for the appellant. 

Kitchinghewt, for the respondent. 

Cur. adv. iniU. 


F. B. Adams, J. In April, 1953, the appellant, who describes himself 
as a general contractor for supply of sand and shingle, for opencast 
mining, road-making and the like, entered into an arrangement witli 
the Ministry of Works. The engineer’s letter inviting him to tender, 
stipulated for the supply and delivery of 3,400 cubic yards of approved 5 
gravel fill for the approaches to an intended bridge, and for the placing 
of such filling in position, in accordance with certain j)lans and as 
dhectefl by tlie engineer. Appellant’s tender was for the piice of 
£850 — a lump sum, though equivalent to 5s. per cubic yard — and sub- 
sequent letters macle it clear that the measurement was to be by “ solid 10 
measurement ” meaning that appellant was to do what is described 
as '■ compacting ” the material, and the measurement was to he of the 
compacted quantity. Shortly after the exchange of the letters, tliere 
was executed a series of five separate contracts between ap])ellant and 
the Ministry, each of which was for a sum of £170 and purported to be 15 
for cartage of 680 cubic yards of material at 5s. per yard. Tlie 
wording of these documents was quite inappropriate as an expression 
of the real terms of the arrangement into which appellant had entered, 
and the evidence satisfies me that they were mere pro forma documents, 
executed for depai-tmental reasons, and intended to implement, but 20 
not to displace, the pre-existing arrangement. No question arises as 
to the contractual validity of that ari-angement. It has been duly 
performed, and its only importance here is to define what ajijiellaiit had 
undertaken to do and was in fact doing at the relevant time. 

The contract required much more than the supply of the necessai-y 25 
spoil. The material had to be built into an embankment of a certain 
size and shape. It had to be spread in layers of a certain tliickness ; 
and, to use the words of the Department’s engineer, called as a witness 
for the prosecution, liad to be .spread to grade with sjiecified batters, 
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and made into a finished job. According to appellant, he had also to 
do some considerable preliminar 3 '- work in clearing the site of obstruc- 
tions, such as pine trees. In my opinion, the contract was in realitj^, 
one for the construction to specifications, of a bridge approach. This 
o was the view both of appellant and of the engineer-, and appellant had 
to use, not onty his vehicles and the necessary equipment for the 
severance and loading of the s|)oil but also a bulldozer which he kept 
^ constant^ on the site. The work was done under regular supervision 

on behalf of the Department. 

10 In regard to the spoil, it is clear that the obligation of procuring it, 
at his own expense, rested on appellant, and that he was free to find it 
wherever he could. But it had to be approved as suitable. Appellant 
began by purchasing spoil privatety at a distance of a mile and a half 
from the site. When this material was declared uusuitable, he arranged 
15 to procure other spoil from a man named Godling. It was necessarj^ 
to supplement this, and a conversation took place between appellant 
and the engineer, and the latter decided, to use his own phrase, ‘To kill 
two birds with one stone”, by allowing appellant to use a certain road- 
side embankment, which was vested in the Grown, the removal of which 
iO was thought desirable. This embankment was about four miles away 
from the site of the bridge approach. Appellant was not required to 
pay for the S])oil, and he received no recompense for the longer haulage jij 

involved. Appellant cut into and removed this embanlnnent over a 
length of three chains and to a width of some feet, taking a considerable 
25 quantity of material, and using mechanical equipment for the purpose 
of severing and loading it into his lorries. When this material was in 
its turn condemned as unsuitable, appellant was required to, and did, 

“ tidy up the job ”, by removing for a distance of about ten chains 
along the road, and dumping as directed, so such of the severed material i 

30 as he had not already removed. One may perhaps be thankful that 
it is unnecessary to consider whether he needed a licence for the carriage 
of the spoil so dumped, or to consider other similar questions which were i; 

mooted in the argument. Sj 

The present charge arose out of the transporting of a load of material 
35 from this embankment to the site of the bridge approach. The other 

charge, heard with this one, arose in respect of a load transported on i; 

the same day from Godling’s property. The learned Magistrate dis- 
missed that charge on the ground that appellant vaxs the owner of the 
load, but convicted on this because appellant was not shown to be the 
40 owner. 

Bj'' s. 2 of the Transport Act, 1949, the word goods ” is defined p 

as meaning “ all kinds of movable personal property, including animals 
“ and mails ”. I am unable to accept the argument that the spoil ;■ 

that xvas carried bj'^ appellant on this occasion was not “goods”; \ 

45 Northam v. Boivdmi ( (1855) 11 Ex. 70; 156 E.B. 749). It had ) 

been lawfully reduced into possession by severance from the realty, and ; 

was not, as was suggested, useless and valueless. By the application 
of labour and equipment, appellant had given it a value — if not a mer- j 

cantile value, at least a v'alue in his own hands as a means to the perform- s 

iHi ' 50 ance of the obligation he had undertaken. 

- ITie relevant portion of the definition of “ goods-serviee ”, as con- ; 

tained in s. 2 of the Transport Act, 1949, is as follows : : 

“ Goods-servico ” means the earriage or hatilage of goods for hire or rowai-d ; 

by means of a motor-vehicle . . , but, subject to the provisions of sections f 

55 ninety-six and ninety-eight of this Act, does not include the carnage or haulage of 

goods by the owner thereof (whether for hire or reward or not) by means of a motor- ?: 

vehicle. 
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Sections 96 and 98 do not apply ; and it is, therefore, as the learned 
Crown Prosecutor agreed, a good defence if it be shown that appeUant 
was carrying his own goods. The altered wording of the (^fMtion 
distinguishes the case on this point from Gill v. Laird ([1940] N.Z.L.R. 

540 ; [1940] G.L.R. 321) and Cowie v. Carruth ([1940] N.Z.L.R. 667). 5 

It was argued that the statute was never intended to apply to such 
a case as this. But the argument was not founded on anything in the 
statute; and the intention of the Legislature must be gathered from 
its words, and may not be the subject of mere speculation. Extreme 
cases were suggested leading, it was said, to absurd results , but I do 10 
not find it necessary to consider them. 

There remain to be considered two other arguments : (1) that appel- 
lant was the owner of the spoil, and (2) that, in anj^ event, there was no 
carriage for “ hire or reward ”. 

As to the first, the problem is a neat one. Until severed, the spoil 15 
was Crown land; and it was destined, at the end of its journey, to 
become Crown land again in pursuance of a contract to which the 
Grown was a party. On the other hand, it became a chattel by the 
labour of appellant’s servants and the use of his equipment. He w'as 
free to take it or not as he chose, and he took it for the purpose of per- 20 
forming the personal obligation of procuring spoil which was imposed 
upon him by the contract. The Crown w'as not directly interested either 
in its procurement or in its transport ; and it may perhaps be a crucial 
point that the Crown might have rejected it as unsuitable when it 
arrived at the bridge site. I see no reason to think that the Crown had 25 
even momentarily surrendered this right of rejection. 

It seems to me that the owmership must depend on the intention of 
the parties, and if no intention was expressed the intention must be 
inferred from the circumstances. Appellant’s version of his conversation 
with the engineer was that the latter said : 30 

The material has to be shifted from the side of the road, and you can 
have that if it is any use to you. 

When words to that effect were put to the engineer in cross-examination, 
he agreed that they were “ more or less correct ”, offered no criticism, 
and did not suggest any more correct alternative. When asked in re- 35 
examination whether the permission extended to the use of the spoil 
on any other job, he replied in the negative ; but I understood this as 
being, either a negation that any such thing was said, or his inference 
only and not a report of anything alleged to have been said. 

The spoil was, I think, either the property of the Crown subject to 40 
a licence entitling appellant to use it on this job, or the property of 
appellant, subject possibly to a right in the Crown to have it so used. 

On the best consideration I can give to it, I think the latter is the proper 
inference and the one more likely to accord with the true intention. 

It was appellant who turned the spoil into a chattel possessing a value, 45 
and its value lay in the use to which it could be put in his hands in the 
performance of his contractual duty. In the opinion of the Judges 
delivered by Best, C.J., to the House of Lords in Gifford v. Yarborough 
( (1828) 5 Bing, 163 ; 130 E.R. 1023) the following words w'ere used 
with reference to a parcel of land formed by gradual alluvion from the 50 
sea ; “ The original deposit constitutes not a tenth part of its value, 

“ the other nine-tenths are created by the labour of the person who has 
“ occupied it ; and, in the words of Locke, the fruits of his labour cannot, 
“without injury, be taken from him” {ibid., 166; 1024). Without 
suggesting that those w’ords are directly in point, the spoil here in 55 
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question was the fruit of the appellant’s labour, and it seems more 
appropriate to hold that it was his. 

On this view, it is unnecessary to decide the other point ; but, rather 
than allow my decision to rest on a ground which may seem uncertain, 
5 I feel that I should express my opinion upon the second point also. 

In Gill V. Laird ([1940] N.Z.L.R. 540; [1940] G.L.R. 321) there 
was a contract with the Public Works Department to deliver spoil at 
4s. 6d. a yard to fill an excavation in a road caused by the flooding of 
a river. The contractor bought the spoil at 4d. a yard. There is 
10 nothing in the report to suggest the existence of any duty to do anything 
with the spoil but dump it into the excavation. The fact that the spoil 
belonged to the contractor was at that date no defence, and Smith, J., 
held that there had been a carriage for “ hire or reward”. It made no 
difference that the payment also embraced the cost of procuring the 
15 spoil. The decision was followed on this point by Kennedy, J., in 
Cowie V. Carruth ([1940] N.Z.L.R. 667). The facts are not fully stated, 
but I knew them once as counsel in the case. The respondent was in 
the habit of supplying lime to farmers, he ordering the lime, taking 
delivery of it at the railway station, and then delivering it to farmers. 
20 In Chalmers and Dixon on the Road Traffic Laws of New Zealand, 
2nd Ed., p. 107, it is said that he also spread the lime. In contract 
with Gill V. Laird ([1940] N.Z.L.R. 540 ; [1940] G.L.R. 321), where the 
cost of carriage was clearly a major factor, the cost of transporting the 
lime from the railway would be only a small fraction of the total charge. 
25 The learned Judge left it to the Magistrate to decide, as a question of 
fact, whether the lime was carried for a reAvard payable by the farmer ; 
and said that the conclusion aa'ouM be more readily reached if part of 
the charge was distinctly referable to the carriage, or if the price varied 
according to the extent of the carriage. There v^as thus no decision 
30 on the facts. 

Those two cases make it clear that there may be carriage for reward 
even though the reward covers something more than the carnage. 
But it does not follow, and those cases do not decide, or suggest, that 
there is necessarily a carriage for reAvard in every case Avhere reward 
35 is given for something which includes carriage. In Coddington v. 
Clausen’s Ltd. ([1941] N.Z.L.G.R, Hi, 114), Northcroft, J., took 
the view that Gill v. Laird ([1940] N.Z.L.R. 540 ; [1940] G.L.R. 
321) Avas decided upon its own facts, and Avas not to be treated 
as laying down a general proposition Avhich Avould mean that every 
40 merchant Avho delivers the goods he sells carries them for “hire or re-AA'ard”. 
This is equally true in regard to Cowie v. Carruth ([1940] N.Z.L.R. 667) 
subject to the reservation that there Avas in that case no decision on the 
facts. The builder of a house AA'ho uses his oaaui vehicles must exact a 
price Avhich covers their use ; but it AA-ould be absurd to say that, in 
45 carrying materials to the site for use on the property, he is carrying 
them for “hire or reAvard”. That is an extreme case, and others may 
easily be imagined. In my opinion, the matter does not depend on a 
mere arithmetical computation of the value of the carriage in com- 
parison Avith other values given. There may be cases of carriage for 
50 reAvard Avhere the cost attributable to the carriage is comparatively 
small, and cases AALieh are not to be described as cases of carriage for 
reward although the value of the carriage bulks largely in the total 
price. I think the question must be, to some extent at least, one as 
to substance or degree, and must depend very much on the nature of 
the contract ; and, in the present case, it seems to me that the sub- 
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stance of the contract was the construction of a bridge approach, the 
carriage of the spoil being incidental thereto. I think this must be so, 
even though the greater part of the price may have been attributable 
to carriage — a matter on w'hich I can only speculate, having no evidence 
on the point. It may well be that the cost of severing and loading the 5 
spoil, and of imloading it and forming and compacting the approach, 
including the provision of the equipment necessary for those pm’poses, 
was much in excess of the cost of moving it in vehicles over the roads. 

But I do not proceed on suppositions of that kind so much as on a general 
view of the nature of the transaction, taking into account particularly 10 
the fact that the carriage was only one part of the necessary series of 
operations. There is also the fact, for w'hat it may be worth, that the 
payment was not directly measured bj'- the length of the carriage. The 
varying distances did not affect the contract price. The fact that the 
■pro forma contracts specified a price jjer yard can make no difference, 15 
the price being admittedly payable, not in respect of yardage delivered 
to the site, but in respect of compacted yardage. I have already given 
my reasons for disregarding the formal wording of those contracts. 
They purport to be cartage contracts,” but are not in fact, and were 
not intended as, accurate or complete records of the contract. 20 

Viewing the matter broadly, I think that appellant was not carrying 
for “hire or reward”, but was carrying for the purpose of performing a 
specialized contract ; and the reward he was to get was for performing 
the contract rather than for the carriage of the spoil. He was indeed 
under no obligation to carry it in his own vehicles, having full freedom 25 
as to the modes of procuring and carrying the spoil, provided only that 
in one way or another he performed his contract. 

I have not overlooked the presumptions created by s. 157 (a) and (c) 
of the Act ; but it seems to me that they are irrelevant where, as here, 
the primary facts are clearly ascertained and all that remains is either 3(1 
to apply the law or to draw from the primary facts inferences which can 
be arrived at with reasonable assurance. In this case 1 am ” satisfied ” 
as required by s. 157 (a), and hold that - the contrary is proved ” within 
the meaning of s. 157 (c). 

The ajipeal is accordingly allowed and the conviction quashed. 35 
Following the usual rule in cases of successful appeals against convictions 
in prosecutions instituted by public prosecuting authorities, no costs are 
allowed. 

Apjieal allowed. 

Solicitors for the appellant ; A. A. Craig, (Westport). 

Solicitors for the respondent : Guinness and Kitchmgham (Grev- 
mouth). 
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IDEAL LAUNDRY, LIMITED PETONE BOROUGH. 


Supreme Court, 
Turner, J. 


Wellington. 1954. September 3, 6 ; December 8. 


Town and Country Planning — Statute a Coda in Itself- Test of Rcasonahleness, as 
applied to By-laio, inapplicable to Town-planning Scheme — -Application of Test 
of Ultra Vires to Scheme— -Town-pkmnrng Act, 1926, s. 21 — Town and Country 
Planning Mci, 1953, s. 28. 


The Town and Country Planning Act, 1953, is a code in itself containing 
the whole of the law applicable to the formulation, approval, and operative 
effect of town-yjlanning schemes ; and, before the pa.ssing of that statute, the 
same conclusion applied to the Town-planning Act, 1926. 


A town-planning scheme is not a by-law, in the sense in which that term 
is generally understood — e.g., as defined in the By-Laws Act, 1910 ; and, 
consequently, the test of reasonableness, as ap)plied to a by-law by the Courts, 
has no place in the consideration of the validity of a town-planning scheme 
formulated under the Town-planning Act, 1926, or under the Town and 
Country Planning Act, 1953. 


Taylor v. Brighton. Corporation ([194.7] K.B. 736; [1047] 1 All E.R. 
864) applied. 

Kruse v. Johnson ([1898] 2 Q.B. 91) and McCarthy v. Madden ( (1914) 
33 E.Z.L.B. 1251) mentioned. 

A town-planning scheme must depend upon the statute alone ; and this 
immlves a consideration wht'ther or not it is idtra vires. 


Certain specific provisions in the parts of a scheme, clearly .severable 
from the re.st, may be ultra vires, leaving a substantial residue as a good and 
valid scheme, so that such defects as it maj^ show when examined in detail 
do not invalidate the scheme as a whole. 


MOTION for a declaration that the town-planning .scheme of the 
defendant, approved by the Town Planning Board on July 6, 1953, was 
invalid ; and for an order directing the issue of a mandamus commanding 
the defendant to grant to the plaintiff a permit for the erection of a 
5 proposed building and to allow the plaintiff to use it for the purposes 
of its busine.ss as a laundry, and alternativeljg a declaration that the 
plaintiff was entitled to erect tlie proposed building and make use of 
it for the purpose of the plaintiff’s business of a laundry or for an}?' other 
purposes not forbidden by statute, by statutory regulation, or by the 
10 common law. 

The facts sufficiently appear from the judgment. 


Harding and Bryan, for tlie plaintiff. 
Cleary and Coles, for the defendant. 


Cur. add). vuU. 


15 


20 


’fuRNER, J. In this action the facts are not in disp-ate. 
material allegations of the amended statement of claim -were adn.ii... , 
and, after a small amount of formal evidence had been called and some 
documents put in by consent, the mattei.* proceeded as a Banco ai-gu- 
ment. I will briefly set out the admitted or proved foots. 

Plaintiff is a duly incorporated company having its registered office 
in the Borough of Petone and there carrying on the business of a 
laundry in premises having frontages to Aurora Street and Tlie Esplan- 
ade. The business is an old-established one. The defendant’s Council 
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preiiared a town-planning scheme pursuant to the provisions of the 
Town-plamiing Act, 1926 (now repealed and merged in the town and 
Country Planning Act, 1953). This scheme was finally approved by 
the Town-plamiing Board pursuant to s. 21 of the 1926 Act on July 8, 

1953. , . ^ 

In the scheme, the area in which plaintiff company s premises are 
situated is designated a general residential district. By para. 26 of 
the scheme, it is provided that, in a general residential district, land and 
buildings may be used for certain purposes only ; and it is common 
ground that the business of plaintiff company is not one of the permitted lO 
uses. At the requisite stage of the preparation of the defendant s 
scheme — namely, after the preparation of a provisional scheme and before 
its final approval— the plaintiff company made objection in due form on 
two separate occasions to its land being included in a general residential 
district. 

The first objection was apparently lodged after the first public 
notification of the scheme, following on its original provisional approval 
by the Board under s. 17 of the old Act ; this objection was lodged in 
February 1951, was heard before a committee of the Board in August 
of the same year, and was dismissed on its merits. The second objec- Stf 
tion was apparently lodged in ojjposition to the scheme as filially amended. 

This objection (which was formally presented but not supported by any 
fresh argument) was dismissed by the Board on the recommendation 
of a similar committee in or about April 1953. 

Subsequently to the passing of the Town and Country Planning 25 
Act, 1953, public notification of the scheme was duly given by defendant 
Council under s. 19 (2) (6) of that Act. The plaintiff company is, 
thereforfe, on the admitted facts, the owner of non- conforming premises 
in a general residential area. It has for some time been anxious to 
extend its premises, or, perhaps it is more appropriate in these pro- 
leedings to say, at least to re-arrange them so as to allow for additional 
staff accommodation and amenities and some re-arrangement of the 
business part. On October 7, 1953, it applied to defendant for a permit 
to erect a new building on its land in accordance with the plans now 
produced to the Court. It is admitted that this application complied >‘15' 
with aU the requirements of defendant’s Council for a building permit, 
save apd except one— naniety, that the proposed new building -would be 
one which would not conform (as to user) to the town-planning scheme. 

The permit Avas refused, and is still refused, by the defendant’s Council. , 

In these circumstances, the plaintiff company jarays for a declaration 40 
that the town-planning scheme is invalid, and for a wTit of mandamus 
directing the issue of a building permit, or, alternatively, a declaration 
that plaintiff company is entitled to erect the proposed building. 

As the prayers for mandamus and for a declaration as to plaintiff 
compan3^’s rights appear to me to be dependent, at least on the course 45 
of the argument as presented to me, upon the validity of the town- 
planning' scheme, I shall direct my attention immediate^ to considering 
Mr. Harding's submissions that the scheme is invalid. Summarized, 
these may be shortly put as folloAvs. The scheme is a by-law. It is 
attacked (a) as unreasonable ; (6) as ?nVe6' : (c) as uncertain ; (d) as 50 
including a dispensing porver in special cases ; (e) as reserving certain 
matters for future decision. Alternatively, if it is not a by-law, it is 
contended that it must be subject to the control of the Court in the 
same way, and upon the same principles, as a by-law. 

On the first part of Mr. Harding's argument, I will say at once that 55 
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40 


I am of opiaion that the scheme is not a by-law in the sense in which 
that tennis usually understood — e.g., as defined in the By-Laws Act, 
1910, or as used in the cases frequently cited on questions of reasonable- 
ness, such as Kruse v. Johnson ( [1898] 2 Q.B. 91), or McCarthy v. 
Madden { (1914) 33 N.Z.L.Rr. 1251). I do not find such authorities of 
any great use in considering this matter, and have concluded that the 
Town and Country Planning Act, 1953, is a code in itself containing 
the whole of the law applicable to the formulation, approval, and 
operative effect of town-planning schemes ; and that the same conclusion 
applied to the Town-planning Act, 1926, before the i3assing of the Towm 
and Country Planning Act, 1953. The procedure laid down by these 
Acts is quite different from that necessary for the formulation of 
by-laws proper. Under the Town-planning Act, 1926, the Act under 
which the scheme now under consideration was formulated, the local 
authority had the initial responsibility of formulating a provisional 
scheme. It was then considered and revised by the Town-planning 
Board. x4.fter this, it was advertised, and all persons concerned had 
then the opportunity of making objection and being heard before a 
committee of the Board. Only after this committee had reported back 
to the Board and its report had been considered was the scheme finally 
approved. This procedure leaves me in no doubt that the test of 
reasonableness, as applied to a by-law by the Courts, has no place in 
the consideration of the validity of a town-planning scheme formulated 
under the Town-planning Act, 1926. The Board may be taken to have 
been entrusted by the Legislature wath the duty of ensuring reasonable- 
ness ; and, if it fails in this task, the Court, I think, cannot intervene,, 
as long at least as it is shown that the Board has done its duty in con- 
sidering and revising the scheme and in hearing and considering objec- 
tions. This w^as held to be the position in England in legislation not 
dissimilar in purpose in Taylor v. Brighton Corporation ([1947] K.B. 
736, 748 ; [1947] 1 All E.R. 864, 869, 870). It is true that the provC-iure 
lor the establishment of a scheme under the English statute is entirely 
different from that prescribed by the New- Zealand legislation ; but, in 
both cases, it is equally true that the subject-matter of town-planning 
schemes is totally different from that of the generality of by-laws. 

This being my conclusion, I put on one side, as being inapplicable 
to town-planning schemes, those j)arts of Mr. Harding's argument in 
^vhich he submits that the scheme or parts of it are unreasonable. I 
am Milling to examine his argument as to ultra vires, however, for the 
conclusion to which I have come — namely, that the scheme must depend 
upon the statute, and upon the statute alone — involves the consequence 
that, if it is not a scheme authorized by the statute, it cannot be valid. 
In so far, therefore, as Mr. Harding's ai’gument as to certainty, dis- 
pensing powers, or reservation of matters foi- future dscision is included 
in his ai’gument as to ultra, vires, I can consider these matters ; but not 
otheiwise. 

In support of his submission that the scheme was ullra vires of the 
statute, Mr. Harding put forward some arresting illustrations. He 
ai’gued, for instance, that para. 6 (2) (which purports to give to the 
Engineer or his nominee free access to ail lands and buildings at all 
I'easonable times for the purpose of ascertaining W’hethei' the provisions 
of the scheme are being complied M’ith) is not within the express or 
implied authority of the statute ; and that the w’hole of Part IV (which 
purports to set up a tribunal of appeal) is similarly unauthorized. I 
do not propose to decide on the merits of this argument. It may be 
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—I do not so decide— that some of the passages in the scheme put 
forward by Mr. Harding as examples of ultra vires provisions are in fact 
nnauthorized by the statute ; what I have to decide, however, is whether, 
even if this be the case, these passages invalidate the v'hole scheme. 

I have come to the conclusion that thej'^ do not, and 1 will state my 
reasons for this view. . . r,. , 

The parts of the scheme which are vital to plaiutifi company s 
application for a building permit are Part II (paras. 5 to 20, inclusive), 
Part III (pai'ticularly j)aras. 21, 22, 23 and 26), and those parts of Part I 
(definitions, etc.) which apply to the paragraphs I have mentioned. ] 
These parts of the scheme divide the Borough into areas, and then 
constitute the particular area in which plaintiff company carries on 
business as a general residential district, and prescribe what uses are, 
and are not, permitted in such a district ; they also govern the issue of 
building permits in respect of extensions in eases like the present one. ] 
None of these parts of the scheme is substantially affected by any of 
Mr. Harding's submissions as to ultra vires. It is true that certain 
specific jDrovisions in the parts of the scheme which I have mentioned — 
clearly severable from the rest — may be affected by the submissions. 
An illustration is to be found in para, 6 (2) — the provision to which I ‘ 
have already made reference — which purports to empower the Engineer 
or his nominee to enter at all reasonable times to inspect. Even assum- 
ing, however, the full validity of Mi*. Harding's submissions as to ultra 
vires as to this provision (which I do not decide) I must still conclude 
that it could be severed from the rest, leaving a good scheme behind. ; 
I was invited by Mi’. Harding to refuse to sever, as (he said) it could not 
be decided with certainty whether the Board would have approved the 
residue of the scheme after severance. I do not think, hoAvever, that I 
should apply so exacting a test. I think it is sufficient to ask myself 
whether, if the portions objected to are excised, the remainder is a scheme ; 
in any substantial sense different in effect from the original whole. I 
do not find any substantial difference effected to the essentials of the 
scheme by the excision of any parts objected to by Mr. Harding ; and, 
in particular, I do not find the parts of the scheme which are relevant 
to this application to be affected in any substantial degree. ; 

This being so, I conclude that any finding of idtra vires to Avhich I 
might be persuaded by considering Mr. Harding’s submissions in detail 
would result at most in an excision of some details which would still 
leave, as good, a substantial residue, not essentially different from the 
scheme as now propounded, and sufficient to warrant the Counoirs , 
refusal of a builcGng permit to plaintiff company. It is not necessary 
for me to decide in those circumstances on the vahdity of each part of 
the scheme. I merely decide that such defects as it may show when 
examined in detail do not invalidate the scheme as a whole, and will 
not result in those parts of it which affect the present proceedmgs being 
set aside. 

The result is that the relief prayed by plaintiff must be refused. 
The defendant Borough must have the costs of the application, which I 
fix as on an action for £500, together with disbursements, and with an 
allowance for counsel for second and third days at twenty guineas ],)cr 
day. I reserve the question of costs of second counsel. If any further 
certificates are required, I reserve leave to counsel to apply. 

Order accordingly. 

Solicitors for the plaintiff : Webh, Richmond, and Bryan (Wellington). 

Solicitors for the defendant ; Phillips, Hollings, and Bhayle- George 
(Wellington). 
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WORKERS’ COMPENSATION BOARD i;. MARAKI. 

Supreme Court. Gisborne. 1954. May 18, 19, 26 ; June 8. 

Hay, J. 

Court of Appeal. Wellington. 1954. September 16 ; October 15. 
Barrowclougit, C.J. ; Stanton, J. ; McGregor, J. 

Workers’’ GonipensaliorrStatutory Indemnity of Uninsured Employers — Any 
Statutory Extension of Scope of Employment Extending Area of Obligation of 
Workers’ Compensation Board in liespect of Workers' Compensation Claims 
and at Conmion Law — Workers' Compensation Amendment Act, 1950, s. 9. 

Any extension of the scope of the oinployraent of a worker (as by s. 45 
of the Workers’ Compensation Amendment Act, 1947) extend.s the ai’ea of ii| 

the obligation of the Workers’ Compensation Board under s. 9 of the Workers’ l 

Compensation Amendment Act, 1950, in respect of judgments which workers ||| 

might obtain against their employers for compensation uirder the Workers’ ii| 

Compensation Act, 1922, and also in respect of judgments for damages under 
the other statutes named in s. 9 and at common law. | 

James v. WaUams {[1951] N.Z.L.B. 290 ; [1951] G.L.R. 152) approved. 5 

So held by the Court of Appeal, dismissing an appeal from the judgment , I 

of Hoy, J. (post, p. 399). 

J I 

ACTION, tried before Mr. Justice Hay and a common jury, in which ; I 

the plaintiff claimed damages from the defendant in respect of per- ; | 

sonal injuries suffered hy the plaintiff and alleged by him to have been ‘i| 

sustained through the negligence of a .servant of the defendant in the f 

5 driving of a motor-truck. 

At the time of the accident, the defendant was a shearing- contractor 
and the plaintiff was a member of one of the shearing gangs employed 
by him. On November 2, 1951, the gang of which the plaintiff was a [ 

member, and which was then working at the Wairongomai vStation, 

19 ceased work for the weelc-end b})' reason of the wet conditions prevailing. 

The members of the gang decided to return to their homes at Waipiro 
Bay, a distance of about 24 miles. Most of them travelled in a light 

truck which was owned by the defendant, and which was in charge of [ 

and driven by one Hans Jahnke, an employee of the defendant and a 
15 member of the shearing gang. During the journey, the truck made a 1 

detour from the main road into the town of Ruatoria and remained j 

there for some hours v'hilst the members of the gang indulged in a 
drinking bout at the hotel. On the resumption of the journey in the | 

afternoon, and after the truck had regained the main road, the truck ij 

20 was stopped in order to retrieve the plaintiff’s hat which had blown off. I« 

The plaintiff, unknown to the driver, alighted from the ])ack of the || 

truck ; but, instead of proceeding to recover his hat, he stood on the 

^ road at the back of the truck and proceeded to satisfy a demand of 

^ nature. Whilst he was so engaged, or immediately thereafter, the 

25 driver commenced to back the truck along the road towards the hat, 
with the result that the plaintiff was carried underneath the truck, 
which did not stop until it became apparent that the plaintiff ivas lying 
on the road ahead of the truck. 


Tliere was a conflict of evidence as to how the accident actually 
80 occurred. The plaintiff himself said that he was standing on the road 



:m 


bxjtteewobth’s local government reports. 


[1954] 


I 


SI! 


m\ 


% 




facing away from the truck when it moved and knocked to down. It 
was howe^r, stated by one of the women members of tlie gang, who 
was’ sitting on the tray of the truck, that the f 

not to 0-0 for his hat) was endeavouring to clamber back on to the ^ 
truck when he either slipped or was precipitated to the 
movement of the truck, which commenced to move just at the moment 
the plaintiff was endeavouring to board it. Lmlrpn 

The plaintiff’s injuries were principally a broken arm and a broken 
lee and\is claim was for special damages £176 10s. 6d. and general 
damacres £2,000. The first cause of action was that his injuries veie 10 
caused by an accident in the course of his employment with the defendant 
as a result of the negligence of the driver. As an alternative cause of ■ 
action, he alleged that Sie means of transport used by the shearing gang 
at the time of the accident was provided by the defendant under an 
am-eeraent with the shearing gang to provide suitable means of transpoi^ lo 
for the gang at proper times from their homes to the places of employ- 
ment pinscilbed by the defendant, and for their return from such places 
of employment to their homes ; and that the defendant failed to provide 
a reasonably safe means of transport m that the driver of the motor- 
truck was not at the time of the accident a fit and proper person to be 20 
in control of a motor- vehicle. i, x ^ 

On issues submitted to the jury, it was found, inter aha, that at the 
time of the accident the driver was in the course of his employment 
hv the defendant, hut that there was no agreement between the plaintiit 
ami the defendant whereby the defendant was to supjy suitable means 2o 
of transport for the plaintiff to and from his home. The jury also found 
that it was reasonably necessary for the plaintiff to use the truck on his 
homeward journey, but negatived the allegation that the truck was being 
driven when the driver knew or ought to have known that he was not 
in a fit condition to control the truck, as well as the further allegation 30 
that the driver failed to exercise a proper control of the vehicle at the 
time of the accident. The jury, however, found the driver negligent 
in failing to keep a proper look-out ; and it also found the plaintiff 
ncfrligent in not ivarning the driver that he was alighting and was 
standing at the back of the truck. The jury found further that the 36 
effective cause of the accident was the combined negligence of both the 
driver and the plaintiff. The damages were assessed at a total ch 
£2,170 10s. 6d. of which 50 per cent, was to be borne by the plaintiff 
himself as his share in the responsibility for the damage. 

At the conclusion of the plaintiff’s case, application was made to 40 
the learned trial Judge by counsel for the defendant to withdraw the 
case from the jury on the" ground that there was no evidence on w'hich 
the jury could reasonably find negligence on the part of the driver. 

His Honour refused the application at that stage, but reserved leave to 
the defendant to move in that direction after the issues had been dealt 45 
with by the jury. After the verdict, the case was adjourned for further 
consideration. ' On May 26, the matter came before His Honour again 
on a motion filed by the defendant for judgment in his favour ; in the 
alternative, for a judgment of non-suit pursuant to leave reserved ; 
and, in the further alternative, for a new trial. The grounds in support 50 
of the motion were, first, that the verdict was against the weight of 
evidence ; and, secondly, that there was no evidence to go to the jury 
of negligence on the part of the defendant, as alleged in the statement 
of claim. After hearing argument on the motion, it was dismissed ; 
and judgment was entered in favour of the plaintiff pursuant to the 55 
verdict of the jury. 
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After the issue of the writ, the Workers’ Compensation Board 
(constituted under the Workers’ Compensation Amendment Act, 1950) 
was, on the application of the' defendani:, made a third party to the pro- 
ceedings hy reason of the fact that the defendant had made default 
5 in insuring against his liability and the Board, by virtue of s. 20 of that 
Act, had become the insurer. 

'Upon the issue of the third-party notice, the Board filed a statement 
of defence disputing the plaintiff’s claim against the defendant upon 
grounds similar to those relied upon by the defendant himself, and also 
10 disputing the defendant’s right to be indemnified by the Board against 
any liability in respect of the matters set out in the plaintiff’s statement 
of claim. isTo application was made to the Court under B.. 99 g of the 
Code of Civil Procedure for directions as to the mode of having deter- 
mined the matters put in issue in the thu’d-party notice. Before the 
15 trial commenced, however, counsel representing all parties saw His 
Honour in Chambers when the issues to be submitted to the jurj” were 
settled, and it was agreed that, upon the decision of the action as between 
the plaintiff and the defendant, the Court should proceed to determine 
the issue as between the defendant and the third party, for which purpose 
the Court should have power to determine any question of fact not 
20 covered by the findings of the Jury. 

After having disj)osed of the defendant’s motion for judgment non- 
suit or a new trial, the Court at once proceeded to hear argument on the 
question of indemnity. 

Thorp, for the jDlaintiff. 

25 K. G. Scott, for the defendant. 

Btirnard and Bull, for the thhd party. 

Cur. adv. vuH. 

Hay, J. [After stating the facts as above :] It was submitted by 
Mr. Btmiard for the third party that two main questions were involved, 

30 the first whether the defendant had brought himself within s. 45 of the 
Workers’ Compensation Amendment Act, 1947, and the second whether 
that section could be invoked in the construction of s. 9 of the amending 
Act of 1950. 

Mr. BurncmVs contention on the fhst question was, in effect, that the 
35 means of transport referred to in para. (6) of s. 45 could not in the 

whole context of the section be deemed to apply to a means of transport jl 

owned or controlled by the emj>loyer. I am unable, however, to accept 
that view. Paragraph, (a) of the section is confined in its terms to a 
means of transport provided by the employer primarily for the purpose :|j 

40 of carrying workers employed by him. On the facts of the case | 

para, (a) clearly did not apply, but I see no reason, as a matter of 
interpretation, why the means of transport referred to in para. (&) 
should bo limited to a means independently of the employer, there being 
nothing mutually exclusive between the provisions of paras, (a) and (6) 

45 respectively as to the ownership of the means of transport. It was 
decided bv the Court of Ap].)eal in Hassett v. Bridgeman {No. 2) ([1948] 
N.Z.L.rJi 220, 1223 ; [1948] G.L.R. 511, 513), that the section should 
receive a liberal eonstmetion in favour of the worker, and that the words 
“ means of transport ” should be given a wide interpretation. That 
50 decision was upon the language of s. 7 of the Workers’ Compensation 
Amendment Act, 1943, for which s. 45 has been substituted in even 
wider terms. The further contention was made by Mr. Burnard that 
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even though, he might be wrong on the question of construction, there 
was, nevei'theless, on the facts of the case, no evidence to show an 
express or implied authorization on the part of the defendant for the 
use bv the plaintiff of the defendant’s motor-truck on the occasion in 
question. 1 am unable to agree with that view of the evidence as, 5 
in my opinion, the evidence clearly showed an implied authority by the 
defendant in favour of the driver of the truck to use the vehicle for 
the purpose of conveying members of the shearing gang from the station 
to their homes in the circumstances arising on the day of the accident. 

As to the second main question raised by Mr. Burnard, his contention 10 
was in effect tliat s, 45 of the Amendment Act, 1947 , must be deemed to 
be limited to claims for compensation under the Workers’ Compensation 
Act, 1922, and to have no application to a claim at common law. The 
section therefore, he submitted , could not be invoked upon the construc- 
tion of s. 9 of the Amendment Act, 1950, (the indemiiity section) in a 15 
case where the claim was at common la’w^ He submitted further that 
apart from s. 45, the law was clear that on the facts of the case the 
accident could not be deemed to have arisen either in the course of the 
employment or out of the employment, and that view is no doubt 
sound having regard to the jjrinciple laid down by Heivitson v. 8t. 20 
HeUn's Colliery Co., Ltd. ([1924] A.C. 59; 16 B.W.C.C. 230), and other 
cases cited by Mr. Btmiard to the effect that the test to be applied is 
%vhetlier the w'orker Avas under a duty to his employer at the time of the 
accident. 

In the course of tlie argument on this second question it occurred to 25 
me that the point raised Avas of such importance as to giA^e rise to the 
consideration Avhether it should not be moved into the Court of Appeal 
for determination, and I invited counsel to express their vieAvs in that 
connection. Counsel for the defendant aars agreeable to that course 
being adopted, and counsel for the third party intimated that Avhile 30 
he had no authority to consent to such a course, he raised no objection 
to it. At the conclusion of the argument the matter Avas left on the 
footing that, if after further consideration I should still feel that the case 
AA^arranted remoA’-al, I would take action accordingly. 

Further consideration of the matter, hOAA-ever, leads me to the con- 35 
elusion that my proper course of action is to follow the decision of 
Hutchison, J., in James v. Williams ([1951] N.Z.L.Pv. 290 ; [1951] 
G.L.R. 152), and to hold that any extension of the scope of the employ- 
ment of a worker (as in s. 45 of the Amendment Act, 1947) extends the 
area of the obligation of the third party under s. 9 of the Amendment 40 
Act, 1950, Avhether in respect of claims under the Workers’ Compensation 
Act, 1922, or at common law. It AA'as expressly so decided by Hutchison, 

J ., [ibid., 205 ; 155); and it Avas a Autal part of the decision in a case Avhich 
in that respect Avas on all fours A\dth the present case. It is true, as 
submitted by !Mi-. Barnard, that there is nothing in the report of James 45 
V. Williams ([1951] N.Z.L.R. 290 ; [1951] G.L.R.152) to indicate whether 
or not the point involved in Mr. Burnard's second question aatis argued, 
fully or at all. It Avas at least the subject of a considered Judgment 
Avhich I am prepared to follow, leaAdng it to the third party if it thinks 
fit to test the validity of my decision before the Court of A})peal in the 
ordinary way. 50 

I, therefore, hold that the defendant is entitled to the indemnity 
sought by him in terms of the third-party notice, and there will accord- 
ingly he Judgment for the defendant against the third j)arty for the 
amount payable by the defendant to the plaintiff in terms of the Jndg- 
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meiit already entered. The defendant will be allowed costs against the 
third party according to scale on the amount of such judgment, together 
with £10 10s. in respect of the present argument and the applioati{)Ji 
for leave to issue the third party notice, as well as the issue of such 
5 notice. If either counsel should desne any variation in this order as 
to costs he is to be at liberty to submit a memorandum on the subject. 

The third party, the Workers’ Compensation Board, appealed from 
so much of the foregoing judgment as determined and adjudged that the 
plaintiff recover from the tim'd party the sum of £1,443 12s. 7d., upon 
10 the grounds that such judgment was erroneous in fact and in law. 

In the Court of Appeal, 

Shor'land, for the appellant. By virtue of s. 45 of the Workers’ 
Compensation Amendment Act, 1947, a wmrker is deemed to be ‘‘ in the 
'' course of his emplojunent ” if he is travelling to or from his work in a 
15 means of transport, not being public transport, which has been expressl}^ 
or impliedly approved by the employer. The learned Judge found that 
there was an implied approval by the emj)loyei' of the use of the truck 
by the worker. The main cpiestion on this appeal is whether s. 45 
can be used to widen the scope of s. 9 of the Workers’ Compensation 
20 Amendment Act, 1950, to include common-law claims against the 
employer. His Honour held that it could so be used (ante. p. 400 1. 39) ; 
and the correctness of that decision and of the decision in James v. 
WiUiams ([1951] N.Z.L.R. 290 ; [1951] G.L.R. 152) is the matter for 
decision liere. 

25 Two questions arise : (a) Was Green in the course of his employ- 
ment ” by Maraki at the time of his accident ? (6) If Green was not “ in 

the course of his employment ”, can the fact that, for the purposes of a 
workers’ compensation claim, he would be deemed, by s. 45 of the 
Workers’ Compensation Amendment Act, 1947, to be " in the course of 
30 his employment ”, be used to widen the scope of the words in the course 
‘‘ of his employment ” in s. 9 of the Workers’ Compensation Amendment 
Act, 1950, so as to deem the plaintiff. Green, to be in the course of his 
emjjlojunent for the purposes of common-law claim ? 

A. The plaintiff was not “ in the course of his employment ” by 
35 Maraki at the time of the accident. The learned Judge e.'cpressly 
found, that the accident to the plaintiff did not occur in the course of 
his employment by Maraki in so far as it was a question of fact (aMe... 
p. 399 1. 40). On the evidence, tlie accident was outside working hours ; 
the ])laiutiff was not i-eceiving wages at any stage of the journey ; the 
40 plaintiff was not making a jourjiey for any ])urpose of his employer, 
but solely for his own purpose ; and the evidence shows the plaintiff 
was free in the circumstances to remain at Waiiongomai or to go away 
as he pleased. 

[Barrowcloi'ou, C.J. Or remain at Ruatoria ?] 

45 Yes. If he decided to leave Wairongomai he was free to proceed 
by any means of transport he might choose, and, in travelling on Maraki’s 
truck, he travelled as an indulgence. The j)laintiff was clearly under 
no duty to his employer to travel on the employer’s truck, and Maraki 
was under no obligation to provide transport for the plaintiff in respect 
50 of the particular journey. Consequently, the plaintiff w-as not *'in 
‘‘ the course of his empWment ” in the circumstances detailed in the 
(uudence : He.witsan v. Si. Helen's Collienj Co., Ltd. (|1924] A.C. 59, 
00, 07, 70, 71, 81. 95, 98 ; (1924) 16 B.W.C.C. 230, 233, 234, 237, 239, 
250, 264, 267) ; and Newton x. Guest, Keen mid Nettlefolds, Ltd. ( (1926) 
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U) B.W.C.G. 119, 125, 126), which would dispose of any argument that 
might be said to be made against the appellant based on the finding of 
the jury that the only practicable way, and as it Avas reasonably necessary 
for the plaintiff to have travelled from Ruatoila to Waipiro Bay : see, 
also. Craw v. Forrest ([1931] S.C. (Ct. Sess.) 634, 6.17, 640, 641) ; (1931) o 
24 B.W.C.G. Supp. 67, 71, 75, 77), and Black v. AitkenJiead & Son 
{[19381 S.C. (Ct. Sess.) 291) ; (1938) 31 B.W.C.G. Supp. 73), which were 
flecisions on the construction of the Avords “ in the course of employ- 
7 nent ” in s. 1 of the Workmen’s Compensation Acts, 1906 and 1925, 
(L'.K.), AAdiich is repeated in s. 3 of our Workers’ Compensation Act, 10 
1922. In s. 9 of the Workers’ Compensation Amendment Act, 1950, 
."imilar words, in the course of his employment ” are used ; so that the 
decisions of s. 1 of the Workers’ Compensation Act, 1922, are applicable 
to the construction of s. 9 of the Workers’ Compensation Amendment 
Act, 1950, by reason of the doctrine or canon of previously-accepted 15 
interpretation: see 31 Haisbury's Laws of England, 2nd Ed. 491. 
There must be duty by the employee to his employer at the time if he 
is to be held to be"’" in the course of his employment ”. The plaintiff 
Avas not in the course of his employment ” at the time of his accident ; 
and, accordingly, the claim is outside the scope of s. 9. 20 

B. Section 45 of the Workers’ Compensation Amendment Act, 1947, 
<loes not have the effect of extending the area of the obligation of the 
insurer under s. 9 of the Workers’ Compensation Amendment Act, 
1950, in respect of claims at common law. Section 45, Avhich is in 
substitution for s. 7 of the Workers’ Compensation Amendment Act, 25 
1943, Avas enacted in a statute which comprised three parts : s. 45 
appears in Part II. Section 7 was a workers’ compensation provision 
pure and simple. Part I provides for employers’ indemnity and it 
provides for a guaranteed indemnity for the worker recovering com- 
pensation. Part 11 is confined as to amendments to compensation. 30 
The plain purpose of s. 45 is to bring within s. 3 of the Workers’ Com- 
pensation Act, 1922, certain accidents to workers suffered whilst they 
.are travelling to their work, Avhich, but for the section, would not give 
rise to a liabilitj^ for payment of compensation ; and it does so merely 
and solely to impose on the employer in the cases to which it applies 35 
a liability to pay Avorkers’ compensation. The section does not purport 
to amend the common laAA’’ in any way or to impose any new common-laAV 
liability, as distinct from a workers’ compensation liability. Hay, J., 
in holding s. 45 AA^idened the scope of s. 9, adopted the decision of 
Hutchison, J., in James v. Williams ([1951] N.Z.L.R. 290, 294, 295 ; 40 
flOol] G.L.R. 152, 154, 155). 

kSeebion 45 is a provision which amends and enlarges the statutory 
obligation to pay workers’ compensation. It does not purport to en- 
large any other liability ; and as full effect can be given to it by con- 
struing it as dealing with workers’ compensation only, the j)rinciple 45 
applicable is that it is not to be construed as altering the common laAv : 

31 Halshiiry’s Laws of Encjland, 2nd Ed. 505. The Workers’ Com- 
pensation Act, 1922, and all its amendments must be read as a whole 
and both s. 45 of the Amendment Act, 1947, and s. 9 of the Amendment 
Act, 1950, are given their full meaning and effect if the words of s. 9, 50 
“ in the course of the employment ”, are construed, in the case of a 
claim for workers’ compensation which becomes payable by virtue of 
s. 45, as including for that purpose alone the case of a claimant Avho is 
travelling to or from work by an authorized means of transport ■ in 
respect of which s. 45 bears upon claims as betAveen worker and 55 
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employer. To go further and construe the words “ in the course of 
“the employment”, in common-law claims and Deaths by Accidents 
Compensation Act, 1952, as extending to cases in which the claimant 
was travelling to and from work by an authorized means of transport 
5 is to go further than merely reading the two sections together. 
This would attribute to s. 45 the effect of amending the law in respect 
of common-law and Deaths by Accidents claims, neither of which 
it purports to affect, and it is irrelevant to s. 9 which fixes liability 
as between the defendant and the third party ; that is to say, s. 45 
10 by extending the area of the indemnity given by s. 9, because it 
extends the scope of employment for the purposes of the Workers’ 
Compensation Act, 1922, and, in so doing, it extends the employer’s 
obligation. The extension of the indemnity so effected is limited to 
claims for workers’ compensation onty, because it is only these 
15 additional workers’ claims which s. 45 has brought within the area of 
the employer’s liabihty. Accordingly, the area of obligation to indem- 
nify prescribed by s. 9 extends that far, but no further. The purpose 
and object of s. 9, and indeed, of Part I of the Workers’ Compensation 
Amendment Act, 1950, is to provide for indemnity of an employer in 
90 respect of his liabilities to his employees solely in his capacity as 
employer. 

[To Stanton, J.] The words “in the course of employment”, 
are words of clear meaning. They have been judicially construed, 
and there is no intended departure from that construction ; and it so 
25 happens that, because of s. 45 of the Workers’ Compensation Amend- 
ment Act, 1947, a man who is not really “ in the course of employment ” 
can be deemed to be in the course of his employment for the purposes 
of that section. Here, the breach of duty was failure to keep a proper 
look out. The vliole basis of the judgment is not any breach of duty 
30 which Maraki, as the plaintiff’s employer, ow'ed him. 

[Baerowglotjgh, C. J. Maraki comes into it vicariously ?] 

Yes. It would be contrary to the apparent object and intentions 
of this Act to construe it as including a claim that is outside the category 
of workers’ compensation claims. If the basis of extension of indemnity 

35 is that there has been an extension of liability, then it is clear that the 
only extension of liability provided in s. 45 is for workers’ compensation, 
and the extension of indemnity should be correlative, and confined to 
that additional liability. It is erroneous to say that, because the 
employer’s liability has been extended, the indemnity has been extended 
40 to a further or unlimited extent. ■ 

[To Stanton, J.] Section 45 is confined to claims for workers’ 
compensation, and it cannot be used as enlarging the master’s common - 
law duty to his servant, or as extending s. 9 in order to give cover in 
respect of a liability which had been incurred, not as a master, but as a 
45 motorist at common law. The claim in this acticji is not within the 
purview of s. 9, since to construe that section as covering the liability in 
the present case is to go beyond the jjurview' of the statute, w^llich is not 
to cover liability of third partic.s. Its object is solely to provide insur- 
ance covering the liability of the master to his servant, which arises out 
50 of the relationship of master and servant. 

Eichelhauni, in support. Whei-e it is sought to make the master 
vicariously liable to third parties for acts or omissions of his servant, 
the question often may merely be whether the particular act or omission 
for which it is sought to make the master liable was authorized by the 
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master, and, if so, that may decide the matter ; but, if it does not, it 
mav then become relevant to consider whether the act of the servant 
was in the course of employment, and in those latter cases the same 
test of duty as is applied for the Workers’ Compensation cases is used 
— that is, was the servant doing something he was obliged to do : 
CaMidian ParAJic Ecdlway Co. v. LocMbart ([1942] A.C. 591, 600 ; [1942] 
2 All E.H. 464, 468) ; Century Insurance Go., Ltd. v. Northern Ireland 
Hoad Tramport Board ([1942] A.C. 509, 514, 519 ; [1942] 1 All E.R. 
491, 494, 497); London County Council C alter moles {Garages), Ltd. 
([1953] 2 All E.R. 582, 584, 585, 588, 589), which show that the relevant 
consideration as to whether the servant was in the course of his employ- 
ment at the time of the act complained of is whether he was doing some- 
thing wliich he was employed, and was bound, to do under and by the 
virtue of a contract with his master ; and, accordingly, the test is the 
same as in the wnrkers’ com^jensation cases to which Mr. GhorJand has 
referred. Furthei’, the argument of the learned author of M nnlman on 
Employers’ Liability at Common Law, 2nd Ed. 101, where he refers to 
tlie Century Insurance case, is adopted. 

For a defence to lie in an action when tlie doctrine of common 
employment was in force, it was necessary to sliow that the injured 
worker was " in tlie course of his employment ” vdien injured, otherwise 
the defence would not go. The same test a])plies : see Pollock v. 
Burt ([1941] 1 K.B. 121, 130 ; [1940] 4 All E.R. 264, 267), which shows 
that the Court is concerned, not only in workers’ compensation cases 
but also at common law, Avhethcr there is a duty imposed on the 
employee to perform the particular rvork or perfonn it in a particular 
manner, because of his duty to his employer. The test is the same 
whether the C{uestion be one of vicarious liability or common employ- 
ment, or arising under the Workers’ Corajjensation legislation. 

K. G. Scott, for the respondent. Section 45 of the Workers’ Com- 
pensation Amendment Act, 1947, provides that where an accident to a 
worker causing i)ersonal injury oeciii-s while he is travelling to or from 
his work by a means of transport, the accident shall he deemed to arise 
" out of ajid in the course of the employment ” under the conditions 
therein mentioned ; and, from its ojmning words, it is clear that the 
worker must satisfy the provisions of s. 3 (1) of the principal Act. The 
effect of s. 45 is that if the only i-eason for concluding that the case does 
not satisfy the provisions of s. 3 (1) is that the worker siiffered personal 
injury by accident while he was travelling to and from his work in the 
circumstances specified in the provision, his right of action is not ex- 
cluded for that reason. 

It is conceded that, at common law, a man travelling to and from 
his work is not in the course of his employment ”. Section 45 altej's 
that situation, subject to the fulfilment of the requirements of that 
section and of s. 3 (1). 

As to appellant’s submission that the means of transport refciTcd to 
in s. 45 (1) (6) could not, on the pu'oper construction of the whole content 
of the section, be deemed to apply to a means of transport owned or 
controlled by the employer : Paragraph {a) is confined in its terms to 
a means of transport provided by the employer primarily for the 
purj)oses of cairying workers employed by him. ' On the evideiuie, that 
is not this case. The question then arises, do the facts of the case suj)- 
port the claim or view that para. (6) may be invoked The general 
purport and effect of s. 45 (1) [a) is already incor-porated in ])ai'a. [h) 
of the same subsection. There is nothing mutually exclusive between 
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paras, (a) and {b) respectively as to the ownership of the means of 
transport. As a matter of interpretation, there is no reason why the 
means of transport referred to in para. (6) should be limited to a means 
of transport independently of the employer. 

5 The general provision in s. 45 is not new: it replaces s. 7 of the Workers’ 
Compensation Amendment Act, 1948, but widens the scope and effect 
of the earlier section. Section 7 was the subject of consideration in 
this Court in Bassett v. Bridgeman {No. 2) ([1948] N.Z.L.R. 1220, 1223, 
11. 32-47 ; [1948] G.L.E. 511, 513) and it is to be given a wide and 
10 liberal interpretation : see, also, Logie v. Union Steam Ship Co. of 
New Zealand, Ltd. ([1945] N.Z.L.R. 388, 401; [1945] G.L.R. 109, 170). 
The section was at first construed the other way — broadly as not apply- 
ing to transport provided by tlie worker except in exceptional cases : 
see Gollnn v. Westfield Freezing Co., Lid., ([1945] N.Z.L.R. 103; [1945] 
15 G.L.R. 11), and Shaw v. Charming Creek-W estport Coal Co., Ltd. 
([1945] G.L.R. 401). 

Section 45 of the Workers’ Compensation Amendment Act, 1947, 
is even w'ider in its terms than the earlier s. 7, which it replaced. The 
term ‘‘ means of transport ” is intended to cover all means of travelling 
20 to or from work, and s. 45 is remedial and must receive a liberal inter- 
pretation : Acts Interpretation Act, 1924, s. 5 (j). The only apparent 
exclusion is a jjublic passenger service. The words “ or has expressly 
“ or impliedly authorized the use for the purpose ” relate back solely 
to the earlier wnrds “ by a means of transport ”, as used in s. 7 ot the 
25 Workers’ Compensation Amendment Act, 1943 ; and the difficulty 
was overcome in s. 45 of the Amendment Act, 1947, of theii’ closer 
association : and it is not limited to a claim for Workers’ Compensation 
for injury received ” in the course of the employment ” ; see, also 
Maxwell on the Interpretation of Statutes, 9th Ed., 3-5. The real question 

39 here is this : Can s. 45 be invoked in the interpretation of s. 9 ol the 
Workers’ Compensation Amendment Act, 1950 ? In both s. 45 and 
H. 9 the words used are “ in the course of the employment ” : there is no 
apparent difference, in the meaning of those phrases ; but, if there is, 
s. 45 is the narrower. The term is used in s. 45 to widen both liability 

35 and indemnity. The whole of the Workers’ Compensation Act, 1922, 
and its amendments must be read together irrespective of the fact chat 
any Amendment Act is, or is not, divided into Parts. 

The words “ out of” and “in the course of” the employment are 
in the statute used conjunctively and not disjunctively ; and, therefore, 

40 for an injury by accident to be wdthin the statute both thes^e conditions 
must be satisfied : Macdonald’s Workers' Compensation in jS'eiv Zealand, 
2nd Ed. 233, 235, paras. 436 et seq, and also para. 462. 

Setb-ion 45 makes a vital change in using the words, “ deemed to 
arise out of and in the course of the em])ioyment ”, subject to the 
45 })Tovisions of that section. Section 9 of the 1-Vorkers’ Compensation 
Amendment Act, 1950, granted indemnity to a defaulting employer 
against certain classes of claim, including common-law^ clainis, subject 
to certain administrative details on his part, in respect of accident 5 to 
workers occui’ring “ in the course of his employment ”. Consequently, 
50 the words, “ in the course of his employment ” in s. 9 of the Amendment 
Act, 1950, include accidents occurring “ in the course of employment ’ 
as extended by s. 45 of the Amendment Act, 1947. Section 9 makes 
the insurer liable to indemnity against any liability of the emploj^er, 
whether for Workers' Compensation or at common law', for accidents 
55 occuring to a worker ” in the course of his employment ”. There 
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caimot be any difference, for present purposes, between these expres- 
sions ; but, if there is, then that in s, 45 is the answer. Section 9 had 
its counterpart in the now-repealed s, 11 of the Amendment Act, 1947, 
which contains s. 45 : this is indicative, that tlie latter term was intended 
to widen both liability and indemnity : see Acts Interpretation Act, 5 
1924, s. 5 (c). The Legislature has seeji fit to cover the jjeriod or time 
of duration of employment to embrace the conditions of s. 45 : see Acts 
Interpretation Act, 1924, s. 5 (?:) ; 3J Hulslnmj's Laws of Jhigland, 2nd 
Ed. 477, paras., 592-600; and Maxwell on the Interpretation of Statutes, 

9th Ed. 322. Before the enactment of s. 9, the commoji law was as 10 
appears from Hewitson v. St. Helen’s Colliery Co., Ltd. ([1924] A.C. 

59; (1924) 16 B.W.C.0. 230). The mischief or defect for which the common 
law' did not provide was the location or area of work and distances to be 
travelled, which are almost integral parts of commercial, if not national, 
economy, and the removal of a limitation upon a certain cIrkSs of actions 15 
not earlier covered. The Legislature lias remedied the situatioJi by 
s. 45 (“deemed to be in the course of employment”), and the true 
reason of the remedy is the jjrotection of the worker and also the 
security of the emjdoyer ; Macdonald’s Worlcers’ Compensation in New 
Zealand, 2nd Ed.. Supp. 4; and see Shirley v. MacDougall ([1934] 20 
N.Z.L.R. 1059, 1068 ; [1934] G.L.R. 696, 700). ‘ 

The expression “in the course of his employment” in s. 9 of the 
Amendment Act, 1950, are plainly taken from the earlier statutes in 
pari materia, which have received judii-ial interpretatioji : and it must 
be assumed that Parliament was aware of such interpretation and 25 
intended it to be followed in the later enactment ; see 31 Halshury’s 
Laws of England., 2nd Ed., 484, para. 604, and two articles in (1949) 

25 Neto Zealand Laiv Journal, 329 and 345, bnt see last sentence on p. 

348 ; andsee Jamesv. Bhlliaws ([1951] N.Z.L.R. 290 ; [1951]G.L.R. 152). 

Here, the plaintiff would have a claim at common law', apart alto- 30 
gether from s. 45 of the Amendment Act, 1947, as the driver ow'ed him 
a duty from merely offering him a seat in the truck or acquiescing in 
his travelling on the truck, when not prohibited by the employer. 1 f 
the circumstances are such that the accident is wdthin s. 45 (though 
common-law liability does nf)t arise tlicrefvom) then the indemnity 35 
applies. 

Shorland, in reply. The respondent’s counsel aj^peared to base his 
argument on the contention that s. 45 controlled the construction of 
the w'ovds in s. 9 “ in the course of the employment ”, because the same 
w'Ords appear in both sections. That submission overlooks the ail- 40 
important point that the words of s. 45 do not purport to alter the 
judicial construction which has long been jdaced on the words course 
“ of employment Section 45 deemed those w'orkers who came within 
its purview to be “ in the course of the employment ”, and so to be 
entitled to recover workers’ compensation. Consequently, it is fal- 45 
lacious to treat s. 45 as though it were a section controlling s. 9. The 
construction of s. 9 is that, in order that the indemnity shoiild apply 
to a worker who has recovered damages or compensation, w'hether under 
the Workers’ Compensation Act, 1922, or any other named act, he 
must he shown to have been “in the course of the employment ”, at 50 
the time. The inquiry under s. 9 will always be the precise inquiry 
“ was the worker in the course of his employment ? That is the 
only inquiry to be made in this case ; and the answer is “ No It 
is not possible to make the further answer : “ He Avas in the course of 
“ his employment because s. 45 ivould have deemed him to be in the 65 
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'* course of his employment ”, that applies to a common-law case such- 
as the present one. General words in a statute must receive some 
limitation : as to the canon of construction, see 13 Halsbury’s Lmi'S 
of England, 2nd. Ed. 505. 

5 Ctir. adv. vnif. 

The judgment of the Court was delivered by 

Barrowclough, C.J. The present appeal concerns one aspect of 
an action in w'hich a station-hand named Green claimed damages from 
Maraki in respect of an accident in which Green w'^as involved whilst 
10 travelling in a truck driven by a servant of Maraki. The appellant 
Board was Joined in that action as a third part3L The history of the 
accident, and the findings of the jury in the action, are set out fullj’- in 
the judgment appealed from, {ante, p. 398 1. 22) and need not be repeated 
here. For present purposes it is sufficient to summarize the matter as 
15 follows : 

(1) In the action, Green recovered damages against Maraki at 
common law for injuries sustained as a result of the negligent driving 
of Maraki’s truck bj’' a servant of Maraki. 

(2) At the time of the accident Green w'as an emploj^ee of Maraki. 
20 He was not then engaged upon the work he \vas employed to do ; but 

was in fact returning to his house for the week-end and with the intention 
of returning to his work in due course. 

(3) It had been agreed that the Court should determine the issue 
as between Maraki and the appellant Board (the third party) ; for 

25 which purpose the Court should have power to determine any question 
of fact not covered by the findings of the jury. Pursuant to this agree- 
ment, the learned trial Judge did determine that ‘'the evidence clearly 
“ showed an implied authority by Maraki in favour of the driver of the 
“ truck to use the vehicle for the purpose of conveying members of the 
30 “ shearing gang (which included Green) from the station to their homes 
“ in the circumstances arising on the day of the accident” {ante,-p. 400 1. 6). 

No complaint was made as to this finding of the learned trial Judge 
and it follow'-s, from s. 45 (1) (6) of the Workers’ Compensation Amend- 
ment Act, 1947, that when the accident occurred. Green w'as travelling; 
35 from his work by a means of transport (other than a public passenger 
transport service) the use of which Maraki had expressl}’', or impliedly, 
authorized. The accident w^as, therefore, one which for the purposes 
of s. 45 must be deemed to have arisen out of, and in the course of Green’a 
employment. 

40 (4) Maraki had made default in insuring against liability in accord- 

ance with Part I of the Workers’ Compensation Amendment Act, 1950,, 
and, in terms of s. 20 of that Act, the appellant Board wrs, therefore, 
deemed to l)e Maraki’s insurer for the purposes of that Part. 

There was no dispute between the parties to the present appeal 
45 upon any of the matters referred to in paras. (1) to (4) above. Upon 
that state of affrirs, Maraki sought to have it declared that bj" virtue 
of s. 9 of the Workers’ Compensation Amendment Act, 1950, th& 
appellant Board was deemed to be his indemnifier in respect of the 
damages recovered against him by Green, and arising out of the 
50 accident which, Maraki contended, w^as an accident occurring to Green 
“in the course of his employment”. The appellant Board denied 
that it was the indemnifier of Maraki in respect of the damages mentioned 
and the sole question involved in this appeal is whether, in the circum- 
stances mentioned, s. 9 of the Workers’ Compensation Amendment 
55 Act, 1950, does make the Board the indemnifier of Maraki in respect 
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of the damages recovered against Maraki at common law. In the 
Court below, Hay, J., following the judgment of Hutchison, J., in 
James v. WilUams ([1951] N.Z.L.R. 290 ; [1951] G.L.R. 152), held that 
the Board was the indemnifier of Maraki. 

Mr. Slorland admitted that the present case falls literally within 5 
the general words used in s. 45 of the 1947 Amendment, but he sub- 
mitted that the faet that general \vords were used was not in itself a 
conclusive reason why every case failing within them should be governed 
by that section. He argued first that at common law and apart from 
the effect of s. 45, Green could not possibly be said to have been in the 10 
course of his employment with Maraki. Upon the facts proved in 
evidence, and in the light of the cases quoted by him and by Mr. 
Ekhdhaum, we think that contention was sound. Mr. Shorland, next 
contended that general words in a statute are not to be construed so 
as to alter the common law, or the previous policy of the law, if a sense 15 
or meaning can be applied to them consistent with the intention of 
preserving the existing policy untouched. For this proposition be 
cited 31 Halshvn/s Jjaws of Enghjnd, 2nd Ed. 505, para. 64R ; and that 
contention also must be accepted as sound. The question then is : 
can the general words of s. 45 be construed in such a way that they will 20 
be consistent with a pre-existing policy of the law under which Green 
was not, at the time of the accident, “ in the course of his employment ”? 
Obviously they cannot be construed so as to be entirely consistent with 
the pre-existing law. They were clearly intended to alter the law and 
to enlarge the circumstances under which, for some purposes at all 25 
events, a worker would be deemed to be “ in the course of his employ- 
“ ment ”. Mr. Shorland, concedes this and admits that if the judgment 
obtained against Maraki had been a judgment for compensation under 
the Workers’ Compensation Act, 1922, Green would be deemed to have 
been in the course of his employment and ss. 9 and 20 of the Workers’ 30 
Compensation Amendment Act, 1950, would operate to make the 
Board the indemnifier of Maraki. But it was Mr. Shorkmd’s submission 
that the general words of s. 45 can and ought to be construed so as not 
to alter the pre-existing la^v in a case concerning damages at common 
law. 35 

Upon this question the fact that s. 45 appears in a Workers’ Com- 
])ensation Act, 1922, is some indication that, as Mr. Shorland suggests, 
the only purpose of that section is to bring within s. 3 of the Workers’ 
Compensation Act, 1922, certain accidents which, but for the section, 
would not give rise to a claim for compensation, that it does not purport 40 
to amend the common law in any way, and that it is intended to amend 
only the statutory obligation to pay compensation as distinct from 
damages. The argument has a certain attractiveness ; but it is out- 
weighed, Ave think, by the folio whig considerations. 

The Workers’ Compensation Amendment Act, 1947, as originally 45 
enacted, contained a section which was the counterpart of s. 9 of the 
Workers’ Compensation Amendment Act, 1950. Save for the substi- 
tution of the Board for the General Manager of the State Fire Insurance 
Office, and some other changes not material for present purposes, s. 9 
of the Amendment Act, 1950, is identical with s. 11 of the Amendment 50 
Act, 1947, which it replaced. Section 11 (1) is as folio avs : 

11. (1) Subject to the proAusions of this Part of this Act and of any regulations 
made for the purposes thereof, the General Manager shall indemnify every employer 
who employs any worker or workers in any employment to which the junnoipal 
Act applies in respect of all sums which the employer becomes liable to pay under 55 
or by virtue of the principal Act, the Deaths hy Accident Compensation. Act. 1908, 
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t he Coalmiuss Act , IDia, the Mining Act, 1926, Oi- Part, I, I’art il, Part V or f?art VI 
of the Law Raiorni Act, 1936, or at common law as and for compensation or (Umiages 
or contribution for the death of or pci-sonal injury to any sucli worker as aforesaid 
caused by accident occurring on or after the first day of April nineteen lumdred 
5 and forty-nine, to that worker in the course of his employment by the employer 
in any employment to which the principal Act apijlies. 

In s. 11, Parliament clearly made provision lor ijideimulyiiig cm- 
]»loyers against their liability not only under the Woihers’ Compensation 
Act, 1922, but also under certain other named Acl.s, and a,t common 
10 law in respect of injuries to workers caused by ac(;ideiits in the course 
of their employment. One of the objects of tliat provision, if not th(‘ 
principal ohjcH-t , was to ensure that workers woukl not recovei- judgments 
against tlicir empknaas in vain. Workers were placed in a, specially 
i'a.voured position, and tiiough the legislation giving them that favoured 
If) position a[)peared iji a Workers’ Compensation Act, 1922, it was mwer- 
theless quite' (‘Icar that it ajiplied, not only to judgments that lliey might 
obtain against 1 lieii' ('uiployers for compensation, but also to judgments 
for damages iimU'r I he other named Acts and at common law. The 
only limitation on this favoured ])Osition of workers was that. s. 11 of 
2d the 1947 Act applied only when the worker was injured in the course 
of his emplo^yment .and in, an employ ment to which the Workej's’ Compen- 
sation Act, 1922, aj)plicd. If those conditions wci'ii fnlfilied, a work<;r 
obtaining ana' such judgment avas assured tliat his judgment would be 
satisfied because the employer avas indemnified in I'ospect of it by tlu* 
25 State Fire Insurance Office. 


But the Workers’ Compensatioji. Amendment Act, 1947, did not. stop 
at that point in the remedial measures it contem])lat(*d for those ariio^ 
w'cre in the position of workers injured in the course of their employment. 
By s. 45 it made ])roa'ision for extending the circumstances in W'hich a 
worker should ho deemed to be in the course of Ids cmphn-moiit. Cnless 
tliere avere adequate grounds for coming to a coatrai'v conclusion, it 
would follow that the indemnity created by s. 11, which applies when 
the worker is iiijurcd in the course of his employment, must also apj)ly 
when, by adrlue ofs. 45, the woi'ker is deemed to be in the course of his 
employment. Mr. SlwrUoid argued tliat there wore gi'oiuuls lor coming 
to a contrary conclusion. He pointed out that s. 45 apjjoarod in Part 1 1 
oftho Actavhereass. 11 w'as in Parti ; that Part 1 1 was licadod " Amend- 
ments as to Compeiisutioii mid that the extended meaning given by 
45 to the jihrase in the eours(‘. of his em])lo\'ment " a pplied therefore 
(iiily in cases wh.crc a judgment for '■ compensation " had been obtained. 
.\s'to that argument, it is sufficient to refer to s. 5 (/) of the Acts 
iuterjiretatiou Act., 1924, ami to the following passage from the judgment 
of Lord Goddard. ij.tfJ., in li. v. Stirrea/ {Aorf/i-Lastern Area) Assessmeaf 
Couunittee {[ 1948] 1 K.B. 2S ; [1947J 1 All hUl. 27()) : '' But while the 
■■ CVmrt is entitled to look at the headings in an Act of Parliament to 
resolve any doubt they ma^' have as to ambiguous words, the law is 
•• clear that you cannot use such headings to give a different effect to 
clear words in the seetion where there cannot be any doubt as to their 
■■ ordinary meaning ” {/7>/cZ., 52; 278). 

'fhe ordinary meaning of the w'ords in s. 45 does not- ajijiear to be 
ill any doubt, and il‘ a further reason is needed for <leciiuing to attach 
weight in the present inquiry to the heading of Part 11 of the Act, it 
can^be found in the fact that in s. 47 (also in Part H) there is reference to 
the cost of conveyani-e of injui'cd w'orkers wXich is certainly not “ com- 
•• pensation ■■ strictly so (*ailed. and is expressly linked Avith the pro- 
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visions of Part I. Section, 46 also refers to the cost of artificial limbs 
vhich cannot be inclnded strictly within the term compensation 
The first and most elementary rule of construction is that it is to 
be a,ssumed that words and phrases are used in their ordinary meaning 
and that there should be no departure from that presumption where 
the language under consideration is susceptible of another meaning 
unless adequate grounds are found either in the history or cause of tlie 
enactment, or in the context, or in the consequences which would result 
from the literal interpretation, for concluding that that interpretation 
does not give the real intention of the legislature. See Maxwell on the 
Interpretation of Statutes, 10th Ed., 3, 4. We can find no adequate 
</rounds in the history, or cause of the enactment, or in the context, 
for departing from the literal interpretation of s. 45. One of the con- 
sequences of a literal interpretation is certainly to alter the pre-existing 
law, and maybe to create strange consequences and results which may 
seem surprising. But it seems to us that those consequences can be 
avoided only by readmg into s. 45 after the words “ shall be deemed ” 
the words ‘'for the purposes of the jjrincipal Act” or other words 
of similar import. That, we think, is not permissible here. The 
present case is very like London Brick Co., Ltd. v. Robinson {[1943] 
A.C. 341 ; [1943] 1 All E.R. 23). In that case it was argued 
that the words leaves a widow ” should be read as “ leaves a widow 
” who is claiming under this act But though the result of inter- 
preting the words literally and without the suggested gloss seemed to 
Viscount Simon, L.C., at least surprising ” {ibid., 348, 26) ; he felt 
constrained to interpret them in theii* literal meaning even though cliat 
interpretation was “ fortunate for the infant ”. 
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PALMERSTON NORTH CITY CORPORATION 
POTBURY. 


SupREMJi OouiiT. Palmerston North, 

her 22. Barrovvclouoh, C.J. 


.Ujo4. Norember 17 ; Deeem- 


II) 


if) 


iftnc.ii -—Hcrricf Trttii/i-Ci/ — Temnivii to oont-iniic until Tvnninution of 'I'cnuni'.'t 
Emplo/inumf by Landlord — On Termination of Such JUmployincnt, Tenane/y 
“ ended. ” Iry Effluxion, of Fcriod deter mined by Reference to Duration of Employ- 
ment — (Haim, for .PonseAnion within Jurisdiction of Mnyisfrates' Court- “ Ended. 
-Mafiistrate.H Cbmrts Act. lit 17. s. HI {/) (a). 


An fifiti'oruu'nt snl out Iho (orms of a tonanoy l)-\' I’, of a dwoliinghouae 
owned by tlu' ( 'oriJoratiou. P. expressly uekuowlodged tiiafc the tonancy 
was “consequent upon, ineidindal to, and conditional ujiou ” his eiuplo^nnent 
by the Corpoiation. It was agreed that it should coutinuo until the termin- 
ation of tliat employment . The employment was validly terminated, and a 
demand for delivery of possession of the dwellinghouae was maile. P. did 
not compl.V with the demand, and the Corporation brought, an action for re- 
covery of possession. The learneil IMagistrate decliiU'd jurisdictioti. believing 
himself bound, by Town v. Stevens ( (IShh) 17 N.Z.L.R. S28). 


On a motion for mandan 
mine the action. 


<*ommnnding the .Magistrate to hear and detcr- 


HeJd. 1. That tlu' tenancy, which was not a tenancy at will, had not boon 
■■ iletermined in either of the ways mentioned in .s. ;51 (1 j {a) of the Magi.strates’ 
Courts Act. H)47 ; but it had “ended ” (within the meaning of that word as 
therein usetl) by efflu.xion of the period for whi<-h it was agreed that it should 
— nameb’, a period to be determined b,\' referonoo to the duration of another 
arrangement : and, when that arrangement cea.st‘d to be ojjerative, the teuantiy 
was to be regarded as ha\'ing come to an end by effluxion of time. 

Town v. Stevens ( (IS',)!)) 17 N.Z.L.R. 828) apjdied. 

2. That accordingly, the action was within the jurisdiction of tlu' jMagis- 
: and a writ of mandamus would issue directing him to hear and determine 


rate ; 


.MOTION for mandaraiis. 

By an agreement in writing dated August 22. 1952, tlte Corportitiou 
agreed to let, and tlie defendant Potbury agreed to take as tenant, a 
certain dwellinghousc owned Ity the Corporation, at a rental of f 1 I2s. Od. 
a. \yeek. In el. 1 of the agreement it was expressly acknowledgetl 
bv Potbury that “ the tenancy is eotisequcnt upon, incidental to, and 
■' eonditiona! upon his employment by the Corporation.'’ Clause 2 of the 
agreement ^\"as as follu^\^s : 


2. The tenaue\- shall commence on the 2t)th day of August. 1952, aud shall 
eonrinne until the terminaiion of the tenant.^ employment, unless thi.s Agroeinent 
•sbull be terminated in'ior to that date ))y either party giving to the other one 
iiiomhs ]irevious notice in writing tenninuting such teuaney and tipon the termin- 
ation of the em]->lo\-ment or tqtou the expiration of such notice wliieli ever .sliall first 
occur the tenant will immediately vacate the said properly. 

At the date of the agreement, Potbury was, in fact, in the employ- 
ment. of the Corpctralion. That employment was, on July 17, 1954, 
validly terminated, though whether at the instance of employer or 
employee, or by mutual arrangement, is not disclosed. Counsel did 
not suggest that the manner of the termination of the employment was 
2o at idl relevant to the question in issue in these proceedings. 

On Julv 20, 1954-, the Corporation wrote to Potbury as follows : 



-Ii2 HlJTTEilWOimi’S L(JCAL (iOVElilsMEi^T llEFOll'i'S. 11955] 


Hoar Hii-, 

SEKVirr; Tenajs’cy 

I have to remind you that under Clause 2 of your iServie<j 'J’enancy executed 
•on the 22nd day of August, 1952, occupation of the residence at 109 Napier Road 
must he vacated immediately on cessation of employment with Council. 5 

Will you therefore please make arrangements to deliver the house to Council 
•oil Tuesday, 27 th day of July. 1954. 

Potbury failed to deliver up possession and the Corporation brought 
against him, in the Magistrates’ Court at Palmerston North, an action 
for recovery of possession of the dwellinghouse. The learned Magi.s- 10 
trate (who was named as a defendant in these proceedings) declined 
jurisdiction, believing himself bound to do so by the decision in Toum 
V. Stevens ( (1899) 17 N.Z.L.Po. 828). The Corporation moved for a 
writ of mandamus commanding the Magistrate to hear and determine 
the action. 15 


Shires, for the plaintiff. 

GUliand, for the defendants. 

Oar. adv. vuU. 


Baeeowclough, C.J. j After stating the tacts, as above :] The juris- 
<lictioii of a Magistj-ate is limited by the Act whicli constitutes the 2c 
Magistrates’ Courts. For ])resent purpo.ses, a Magistrate has Juris- 
diction to hear and determine an action tor recovery of land only in the 
circumstances mentioned in s. 31 of the Magistrates’ Courts Act, 1947. 

It was submitted for the Coiporation that tlie present case comes within 
para, (a) of subs. 1 of that section. The i-elevant parts of that para- 25 
gi'aph are as follows : 

(a) Whom tins toriii and infcreisl; of Hus tonaul. . . . lias ouded or been 

dotormined, oitlicM- by l.lio landlord oi’ Iiy flio tenant, by a legal notice to quit oi' 
demand of possession, and (lie leuani: . . . has iicgleeted or refused to quit 

and deliver up pos.se.ssioji of llio laud ... 30 

In Towa. v. Stevens ( (1899) 17 N.Z.L.E. 828) Williams, J., had to 
consider the provisions of s. 175 of the Magistrates’ Courts Act, 1893 — 
a section which differs in no material respect from the above-quoted 
para. {a). 1 quote the following extracts from his judgment ; “ f’lie 

“ word ‘ ended ’ i.s in contrast with the word ' dkermined ’. The 35 
word ‘ ended ’ must mean, ended by effluxion of time . . . 

“ ‘ Determined ’ means, put an end to by one of the parties ; ‘ ended ’ 

“ means, ended by effluxion of time, and not ended by tlie acts of thes 
" parties ” {ibid,, 830). 

In the present case it was not suggested, and it could not have been 40 
suggested, that there had been any notice to quit. It was argued by 
Mr. Shires that the term, or interest of the tenant had been determined 
by a demand of possession — the letter of July 20, 1954, already quoted. 

But as was pointed out by Williams, J., in the case just cited, 'that part 
of the section applies to tenancies at will where a demand of possession 4.) 
is necessary before a light to enter accrues. In the present case, tin,' 
tenancy was not at will. 

The letter of July 20 had no potency to end or determine the lease. 

It was quite an ineffectual document except in so fai- as it served to 
remind the tenant of his obligations, and intimated to him tliat tiiou<di 50 
the Corporation had a right to expect the house to be vacated immediately 
•on the cessation of employment, the Corporation would be content If 
it were vacated on July 27. In my opinion, this tenancy was not 
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■■ determined ” in either of the two ways mentioned in the section tiiid 
I'eferred to by WiUimns, J. It remains to consider whether the tenancy 
was “ ended 

Upon this question both sides relied on Town y. Stevens { (!K‘)9) 
5 17 N.Z.L.R. 828), and it is necessary to consider just what was there 
decided. If the report of the argument in that case is eorreci., it was 
never contended that that tenancy had “ended”; but ojily that it 
had been “ determined The real question that Williams, J., had to 
decide was ndiether the tenancy had been determined in eitliei- of the 
10 two ways in which a tenancy must be determined if an action for 
recovery of the land is to be within the jurisdiction of a Magistrates' 
Court. Williams, J., held that it had not been so “ determined ”. 
He also held — tliough, as I have said, it does not appear to have liccn 
argued — that the tenancy he had to consider could not be said to havci 
15 “ ended ”. In arriving at that conclusion, the learned Judge stated 
what was meant by the word “ended” in that particular context. 
He said it must mean “ ended by effluxion of time” {ibid., 820) and 
(further down on the same i>age) “ ended by effluxion of time and not 
“ ended by the acts of the parties The argument for the defendant 
20 was that because the employment had been put to an end by the act 
of the parties, so also had the tenanejr been put to an end by their act, 
because the tenancy ended when the emplojunent ceased. For the 
plaintiff Corporation, it Avas said that the ending of the tenancy was 
only an indirect consequence of the act of the parties ; and that the 
25 real and effective cause of tlie termination of the tenancy Avas effluxion 
of time — the running out of the period of the em])loyment. ’^fhe 
distinction is a fine one, and perhaps rather academic, though it involves 
a practical question of considerable importance, as the jurisdiction of the 
Magistrates depends entirely on hoAv it is answered. It folloAvs that 
30 the question I have to decide must be determined by making a fine 
distinction, and so far as I can ascertain, this fine distinction has not 
hitherto lieen the subject of judicial consideration. It Avas certainly 
not adverted to in Town v. Stevens ( (1800) 17 N.Z.L.H. 828), Avhere the 
relevant hicts AA cre entii-ely different. 

35 After a good deal of hesitancy, I have come to the conclusion tlifit 
the tcnancA' in this ease can more properly be said to have “ ended ” 
than to have been “ determined I adopt the distinction made by 
Vyilliams, J., in reference to those two words. The act of the parties 
urns to determine the employment and nothing more. It Avas not 
40 suggested to me tiiat the formula by Avhich the employment Avas ended 
co.Titain.ed any reference to the tenancy. ft so happens that an indirect 
re.sTilt of the parties’ determination of the employment AA’as that the 
tenaiuu' sijnultaiieously came to an end ; but that, I think, Avas an 
indirect and se(;oiidary consequence, and does not alter the fact that the 
45 tenancy ended by effluxion of time, i.e., by the running out of the period 
for Avhich it was gi-anted. It Avas exjiressed to commence on August 2(3, 
1052, and an us to cont inue until the termination of the tenant's employ- 
ment. This tenancy Avas one Avhich vA'as to last for a period to bo 
determined by inference to the duration of another arrangemeirt, and 1 
50 think tliat AA'hen that other arrangement ceased to be operative, the 
tenancA' ought to be regarded as haAung come to an end by effluxion of 
time, i.e., by the effluxion of the period for AA^hich it Avas agreed that it 
should last. Tiiat being my view of the matter, I think that the action 
was Avithin tlie jurisdiction of the Magistrate, and that the plaintiff 
55 Corporation Avas entitled, and is entitled to have it heard in the Magis- 
trates’ Court. 
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A writ of mandamus will issue directing the first defendant to hear 
and determine the action. The plaintiff Corporation is entitled to 
costs against the second defendant. The present proceedings art; 
taken under Chapter II of Part VII of the Code of Civil Procedure and 
are thei’efore within Item 13 of Table C in the Third Soliedule. Under 
the pow'or conferred by Item 37 of the Table, 1. allow costs under Hut 
middle scale. 

It may not be inappropriate to observe that the lieariiig in tiu; 
^Magistrates’ Court of a<5tions for the rccovc.ry of land in siudi cases as 
the present, will prove to be less expensive for both landlords {indtonanls ; 
though that circumstance is not, of course, of any moment in deciding 
W'hether or not the Magistrates’ (lourts Aet, 11417. has conferred ou 
Magistrates the jurisdiction to liear them. 


Writ oj 'iuenKUonuH lo i-'isih 


Solicitors for the plaintiff ; Cooper, UapJe//, jiutyrfu rd, and BenaeU 
(Palmerston North). 

Solicitors for the defendants : Jacob and Grant (Falmei-sloii North.. 


[in the supeeme court and in the couet op appeal.] 



ATTORNEY-GENERAL, EX RELATIONE HUTT 
RIVER BOARD, AND HUTT RIVER BOARD r. 
LEIGHTON. 


Supreme Couet. Wellington. 
Hutchison, J. 


1953. March 20, 27, 30; July 23. 


Court OP Appeal. Wellington. 1954. April 1, 5. 0; December 17. 
Pair, J.; Stanton, J.; F. B. Adams, J. 


Bive,r — Accretion to Land- -Bii'ildiiKj-'Up of Land •not wholly due to Accretion, us 
Major Portion thereof due to Artificial IFor/cs — Certificate of Title not to be issued 
except in Respect of True Accretion — Notice of Applicatmi for such Certificate 
of Title to he given to Attorney-General and River Board—'Navigablc''’- - 
Coal-4nines Act, 1025, s. 206. 


Land Transfer — River-bed — Accretion to Lund-- Certificate of Title to be limited lo 
True Accretion- -Such Title not to issue without Notice to Atlorney-Geneiud and 
River Board — Duties of District Land Registrar in Respect thereof indicated 
Land Transfer Act, 1952, s. SI. 


The respondent was the owner of an area of land bounded 1)^.- llu' 
Waiwhetu Stream. Hho applicid to the District Laud Hc'gistrar for :n. 
amendment of her certificate of title so as to includes thertsiii an area of a!)ovit a 
quarter of an acre, which, she claimed, had hoon added to her lanti by aecrcsl ion. 
Tlie District Land Registrar intimated that lie propo.sed to accede to thi'. 
application, but he refrained from doing so whc'ii the pres<'ut action was lie>£\in. 
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M’he AUoi'aoy-ClonLiL-al and the Hutt River Board sought a declaration 
liiai, Iho I'ce-sininli' title' to the stream-bed was vested m the Crown, and that 
ilii- l)uil(l!ng-np oF tile! portion of the stream-bed mentioned was not due to 
aren't ion. hut wa^. the' result of artificial works; and an order restraining 
tlio dofeudant from a,]iplving for the issue of a Land Transfer title in respect 
of such land. 

'■five At torney-Cenoral and the River Board contended that the stream 
w ii,=, \Tst ed in 1 h(' < 'rowu under s. 20G of the Coal-mines Act, 1925, and that the 
.irea of (lie laiicl in question hael not betni formed by aecrotiein, but, in part, 
by actual i ccLmiat ion. The learneel trial Judge held that accretion had not 
hi'i'u e'stabli^-lu'd. i‘xc('pt as to approximatoly emo-cjuarter or one-third of the 
aroa i-laiuied. (In the Court of Appeal, all parties accepted that finding.) 

Tilt' learned trial Judge gave judgment for the defendant. The Attorney- 
CeniTiil and lh(> flntt River Board appealed. 

HdcL bv' tlie Court of Appeal, I’bat the building-up of that portion of thc' 
W'auvlu'tu Sm'inn elaimod by the respondent riparian owner was not wholly 
dm' lo accretion, lait was, as to the major portion thereof, duo to artificial 
works. 

1),\- till' Coui't of Appeal, Fair and Stanton, JJ., F. B. Adams, J.. 
dissenting, 1. 'I’hat the limited nature of the respondent’s intere.st as riparian 
owner in tlu' stream-hod, arising iu part from artificial reclamation, should 
not he eouvt'i'ted into the full and indefeasible title indicated by a certificate 
of title, except for soiiio cause, such as true accretion, which is capable of 
altering legal rights. 

Altfiriini-dnicral of Sonthern Nujeria v. John Holt and Co. {Liverpool), 
Ltd. {[1915] A.G. 599) applied. 

2. That the respondent was not entitled to the issue of a certificate of 
title for th(' land ehiimed by her ; but this determination was without prejudice 
to her right to aj){iiy for and obtain a certificate of title for so much of the land 
as she might be able to show had been built-up by accretion : and that notice 
of any such application was to be gh'eu to the Attorney-General and the River 
Board. 

Seinhle, per enriam, 1. That it is desirable that, in all cases where application 
is made to the District Land Registrar for the addition of any portion of the 
bed of a stream lo a riparian owner’ .s title, notice of such application should 
to given to the Crown and to any River Board exercising jurisdiction over the 
stream. 

2. 'fhat the practice of inserting, in a certificate of title for land bounded 
by a stream, a statement as to whetlier the riparian owner is entitled to the 
bed of a stream to its middle lino is not a suitable one for New Zealand, having 
regard to established practice, the provisions of s. 200 of tho Coal-mines Act, 
1925, the provisions of the River Boards Act, 1908, and the ijossibility of diffi- 
culties arising out of s. 85 of the Crown Grants Act, 1908, as to “ creeks 
Hi ro ]Vhite ( (1927) 27 N.S.W.S.R. 129) vefen-ocl to. 

Observations and discussion as to tho meaning and operation of s. 206 
of the Goal-min(\s Act, 1925, and of the word “navigable” therein. 

.‘\n])eal from the judgment of Hutchison, ,L {post, p. 416) allowed. 

ACTION, ill whidi the plaintiffs elainiecl : 

{a) A declaration that the fee-simple title to the said stream-bed 
is vested in tlie Crown. 

{b) A deolaralion that the Iniilding-np of that portion of the stream- 
,'> })ed mentioned in paragrajih 4 of the statement of claim “ where 

’* improvements have been effected by the Hntt Kiver Board ” is 
not due to a{!creti(m hut is thc result of artificial works. 

{c) An ordei- restraining the defendant from a})plying for the issue 
of a Land Transfer title in respect of such land, 
in The dei'laration and order sought in paras, {h) and (c) were sought 
b\ the Atttirney-General on thc relation of the Hutt River Board ; 
Imt para, {a) vas an added claim made hy the Attorney-CTcneral iii- 
dependently. 
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The defendant was the owner of an area of land bounded by the 
Waiwhetu Stream. She applied to the District Land Registrar for 
an amendment of her certificate of title so as to include therein an 
area of about a quarter of an acre, which, she claimed, had been added 
to her land by accretion. The District Land Registrar intimated that 5 
he proposed to accede to this application, but he refrained from doing 
so when the present action was begun. 


Hutchison, J. At the opening of the hearing, Mr. Haughey, who 
wished to appear for the Attorney-General in relation to the claim 
made in para, (a), while leaving the general conduct of the action to 
counsel instructed by the Hutt River Board, asked leave so to do. Ht? 
cited 4 Halshunfs Laws of England, 3rd Ed., p. 445, para. 924, of whicli 
the third subparagraph reads : 

The Attorney-General may appear either in person or by counsel, or 
he may authorize the relator to conduct the case and instinict counsel on his 
behalf.' The Attorney-General cannot then appear independently except by 
special permission of the Court. 

He asked for the special permission referred to in that subparagraph. 
Mr. Wildi for the defendant, not opposing, I granted this permission 
but reserved the question of the terms on which it was granted. I 
.should, perhaps, say that the reason why the Hutt River Board was a 
plaintiff as well as the Attorney-General on the relation of the Board, 
was that the action had originally been commenced by the Board as the 
sole plaintiff, and the Attorney-General, on the relation of the Board, 
had later been added as a co-plaintiff. 

The claim to the declaration sought by para, {a) of the prayer of the 
amended statement of claim is based on a submission that the Waiwhetu 
Stream is a “ navigable river ” within the meaning of s. 206 of the 
Coal-mines Act, 1925. 

Section 206 reads : 

(1) Save where the bed of a navigable river is or has been granted by tlio 
Oi’own, the bed of such river shall reniam and shall be deemed to have always been 
vested in the Crown ; and, without limiting in any way the rights of the Crown 
thereto, all minerals (including coal) within such bed .shall bo the absolute property 
of the Crown, 

(2) For the purpose of this section — 

“ Bed ” means the space of land which the waters of the river cover 
at its fullest flow without overflowing its banks : 

“ Navigable river ” means a river of sufficient width and depth 
(whether at all times so or not) to be used for the purpose of navigation liy 
boats, barges, punts, or rafts. 

(.3) Nothing in this section shall prejudice or affect the rights of riparian owners 
in respect of the bed of non-navigable rivers. 

The defendant’s cei‘tific<ate of title to the land that she own.s on 
the bank of the stream shows (and the original Crown grant showed) 
the land as bounded by the bank of the stream ; but the defendant 
claims that her property extends to the original middle line of the 
stream by virtue of the common-law presumption ad medium fit inn 
aqua-e. This presumption, of course, could not apply if subs. (1) of 
s. 206 applies. 

The Waiwhetu River is a slow-flowing strccam in the southern ])art 


Hauglmj, Oaldey, and Horsley, for the plaintiffs. 

TfiZtZ and for the defendants. 

Cut. adv. vidt. 
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of the Hiitt Valley, about five miles in length, j-unning fV-oni its source 
generally in a westerly and southerly direction, and discharging into 
the Hutt River near its mouth. There was no evidence tliat it is at 
the material place tidal. In its natural state it n^as considerably 
choked by willows and weeds. Its width is variously shown on plans 
as up to 1-| to 2 chains wide at places in the oldest plan. The operations 
of the Butt River Board, as far as this stream is concerned, are directed, 
for the pui'pose of avoiding flooding, to keeping a clear channel 15 ft. 
to 16 ft. wide. On this stream are sometimes used canoes, rafts, and 
flat-bottomed boats. The verbal evidence is silent as to what these 
craft are used for* ; but there can be no doubt that it is for the ]mrpose 
of casual and unorganized recreation, as in the pliotogra[)hs ])ui, in hy 
the plaintilTs. The only larger vessel referred to in the evidence as 
used ou the stream is the River Board’s Aveed-cutting hiunch, which 
draAVS 14 in. 

To (lescrihc .such a .stream as a navigable river appears to bo bold. 
The question, Imwever, must be ansAvered bj" reference to s. 206 (2), 
and tlie {e.st is w hetlier the WaiAAdietu Stream is : 

Ilf sufficient widtii and depth (whether at all times so or not) to bo 
used for t lie jiui'po.se of iia\ igation by boats, barges, punts, or rafts. 

Ill my opinion, in accordance Avith one of the submissions for the 
defendant, tire question turns on the meaning of the Avorcis “ for the 
“purpo.se of navigation”. “Navigation”, in my vicAV, is .something 
that is purposeful, something that has a definite object ; and I turn 
to consider what the contemplated purpose and object are. 

The original section from A\diich s. 206 comes, was s. 14 of the Coal- 
mines Act Amendment Act, 1903, Avdiich was passed shortly after the 
hearing liy the Coiii't of Appeal of Miidler v. Tmipiri Coal-mines, LkL 
( (1900) 20 N.Z.L.R. 89 : 3 G.L.R. 138). The judgment of the Court 
in that case in favour of the plaintiff and against the defendant com- 
pany, Avhich claimed a, right to mine coal under the bed of the Waiicato 
'River because of its OAvnership of lands on both sides of the river, was on 
the basis that the river was a public navigable river and a highway. 
The first part of the headnote, sufficiently summarizing the Judgments 
of the majority of the Court, sets out : 

The* presumption that a grant of land described as bounded by a river 
passes the lied of the river ad ntedhwi filim. aquae is I’ebutted in f ho case of a 
grant from t he Grown by the fact that tho river is a public navigable (though 
non-tidal) river, subject to a public right of passage, the Crown, as trustee for 
tho public, having an interest in tho bed remaining public property, and tho 
proBumod intention to pass the bed being therefore negatived. Tlie fact that 
the grant is a military grant, made under an Act pa.sscd for tho purpo.se of 
confiscating Native land and making military settlements thoi’oon, and that the 
river is the only practicable highway for military and other puvpo.ses, indicates 
that the Legisiature, and therefore the Crown, in making tiro grant, had no 
intention that the bed of tho river should bo granted. 

Hay, J., in The King v. Morison ([1950] N.Z.L.R. 247, 258, 260 ; 
[1949] G.L.R. 567, 571, 572), discussed the effect of this deci.sion upon 
navigable rivers in Nbaa'^ Zealand generally ; and he referred to tho 
importance in that ease of the fact that the Waikato River Ava.s a public 
higliAA'ny. In so doing, His Honour pointed out that it does not follow 
tliat all navigable rivers are public highAyays. All that I need say on 
this point, in connection VAuth my consideration of the meaning of the 
phrase “ for the purpose of navigation ”, is that it is to be taken from 
the cases that navigability of a. river aud its use as a highiA'ay are matters 
tliat go closely together. 
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I think I should sav that my reference to The King v. Morison is 
solely for His Honour’s discussion of the cases 2o8-260), and not 

so as in any way to express either agreement or disagi’eement with any 
view^ that may have been expressed, or even tentatively indicated, by 
His Honour on the questions before liim. It is desirable that 1 should 5 
say this, as certain aspects of His Honour s judgment in that case nia}^ 
come under consideration in a case now pending belore the Court of 

Appeal.^’ . 

The English authorities dealing with navigation or na wigable rivers 
do not, m general, assist in interpreting the phrase “ for the purpose 10 
“ of navigation ” in the section, because of the common-law- definition 
of navigidile rivers, which restricts those to tidal rivers. A right of 
navigation in a non-tidal river may, how^ever, be obtained liy user. 

In Attorney- Geneml v. Simpson ([1901] 2 Ch. 671), where it was sought 
to establish a public right of navigation on a non-tidal river, Farwell, J., 15 
at first instance, said : The first issue which I have to determine is, 
whether the river is and has been from the earliest times, or, at any 
“ rate, a time anterior to the grant of the patent rights, a public navigable 
“ river. Now', the question whether a non-tidal river is navigable or 
not depends, not on the question of possibility of navigation, but on 20 
“ the proof of the fact of navigation. If the fact be proved, then the 
“ channel of the river is the King’s highway, and as such is open to the 
“ free passage of all the subjects of the Crown {ibid., 687), While 
the Judgment of Farwell, J., wns varied on appeal, it w'as, so far as this 
issue was concerned, upheld. 26 

In Maclaren v. Attorney- General for Quebec ([1914] A.C. 258), the 
judgment of their Lordships of the Judicial Committee, refers to the 
economic use of a river in Quebec as a factor in the consideration of 
whether the river w'-as “ navigable ”, The Judgment says : There 
remains the important question whether the river Gatineau is a river 30 
which comes within the words ‘navigable et flottable ’, . . , 

This que.stion is a mixture of fact and law\ So far as fact is concerned 
the material for its decision consists mainly of the f indmg of the learned 
Judge at the trial that the ‘river is floatable only for loose logs 
(flottable a buches perdues), and that it is not floatable for cribs or 35 
rafts (flottable en trains ou radeaux),’ which their Lordships accept 
in its entirety. In addition to this there are, of course, certain facts 
to the magnitude of the Gatineau, the nature of its bed, and of the 
flow' of w'ater in it at various periods of the year. On these matters 
there is no dispute between the parties. The river bed is irregular 40 
and it varies greatly in breadth, so that in some places it is a wdde 
river. The bulk of water that goes dowm it in times of freshet is very 
large, and at other times is comparatively small. Reaches in it may 
be navigated, but they are comparatively short, and it cannot be said 
that they affect the economic use of the river, excei)ting .sti’ictly locally, 45 
as the extension of any other river into a lake, or the like, might 
it a local usefulness. That such a river is not navigal)le is 
. . .” {ibid., 278). 

United States, the connnon-lavr definition of “navigable 
in the various States, either not been adopted, or been 50 
a modified form, because of the different eircumstances 
those ill England. The eases are summarized in 
Dictionary, 3rd Rev., 2301; and the summary, I 
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ill ink, sliows the test of na,vigability in general adopted by tke Courts 
to be the capacity of the river as a channel for the transport of goods, 
particularly the products of the country. 

My opinion is that the words '' for the purpose of navigation ” in 
the definition in s. 206 of the Coal-mines Act, 1925, mean for eeonomit; 
purposes, suc'ji as the transport of goods for the purposes of commerce, 
agriculture, and the like. As a matter of interest, this meaning is, I 
tl'.ink, {'onsisleut with the use of the phrase in the original section (s. 14 
(2) ) of the Coal-mines Ad Amendment Act, 1903 : 


ir the rigid. (jC naviga.tion eordempiated by the definition in s. 206 is a, 
[jiihlic one. it is. in my view, for such purposes as a public liighway is 
norinaiiy used lor on lam!, wliieh would include the transport of goods 
for the pur[)oses mentioned. If, on the other hand, the right so coii- 
tomplatofl is eon.fined to the riparian residents and is, consequently, 
a rigid of way (C/t Eiriiuf v. ColqiiJtoim, (1877) 2 App. Cas. 839), 
it is still, in my view, a right of way for tlie like jjui'poses. I think 
that tins \'iew receives some support from the choice that the definition 
makes of craft hy whieli navigability is to be tested. Boats are of 
various kinds, and for various p)urposes, but barges and punts are 
primarily goods-eai'i\ying vessels, Avhile rafts, if not rafts of logs being 
floated to a mill, seem to me also to be goods-carriers. 

Tliere is no e\ddcnco that the Waiwhetu Stream now is, or over has 
been, “ used for the })urpose of navigation ” in the meaning that, I think, 
that expression l)ears. Neither the casual use of very small craft on 
the stream hy persons, mostly, no doubt, boys, for the purposes of 
unorganized, recreation, nor the use on it of the Hutt River Board’s 
weed-cutting launch for its special purpose are, in 1113 ^ view, “ for the 
“ purpose of navigation As to whether the stream could be so used, 
though it has not been : in my opinion, neither in its original Aveed- 
ehoked condition was the stream, nor in its present condition (15 ft. 
to 16ft. wide and deep enough for a launch drawing 14 in.) is the 
stream of sufficient width and depth to be “ used for purpose of navi- 
“ gation ”, eAmn b 3 ’’ the shalloAv-draught craft mentioned in the definition. 
For tliose craft to be “ used for the purpose of naAugation ” they must, 
in my vicAAg be sufficient^ large to be usable for the purposes I have 
indicated, and the Avidth and dejith of the stream must be such that 
they Asdll be usable Avith their uccessaiy means of propulsion when laden, 
as well as Avhen unladen. 

I, theref(.)re, hold against the submission that the Stream is a 
navigable river AAothin s. 296 of the Coal-mines Act, 1925. 

The common-laAV presumption ad mediimi fihim applies to a grant 
of land expressed to be ])oimded by a non-navigablo river, unless 
sufficient appears in the Avoi’ds of the grant, or in the circumstances of 
the case, to rebut the presumption. It is unnecessary to refer to the 
mau}^ authorities, which shoAv that, the i)rcsumption applies in NeAA'’ 
Zealand. The mere fact that the title of the riparian OAvner is a, Land- 
Transfcr-Act title showing the boundary of the land as the bank of the 
stream, docs not relnxt the presumption : District Land liegislrar of 
Wellington y. Snow ( (1909) 29 N.Z.L.R. 865, 869 ; 11 G.L.R. 733, 735), 
Humphrey v. Burrdl ([195,IJ N.Z.L.R. 262, 267, per Gresson, J., at 
Lii'st instance, and, on appeal, per Sir Humphrey O'Leary, O.J., at 
p. 277 and Stanton, J., at p. 280). >Stress was laid on the incoiwemeiiee 
and difficulty tliat A\ onkl be caused to the .Hutt River Board if the 
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(Icfciidant. should be held entitled to land that lies within llu- bed ul t he* 
nveis which land would be w-ithin and subject to Iho jurisdiction oi. tiu' 
Board under s. 73 (1) of the River Boards Act, 190S, 1 am dispost'd 

to think that, having regard to the poAvers that Ri\'('r lloards liave. 
the inconvenience and difficulty might not be as great as is anticipated. 
In any event, this consideration was not put forward as matter !el>utting 
the presumption, nor, apart from s. 20d of the Coal-mines Act. Hhh). 
Avas any matter put forward as doing so. 

In my opinion, the presumption applies in this case. 

The AueAVS f have expressed lead to the result that the plaint if is 
may not have the injunction sought in para, (c) of their prayer, tor. 
as Avas said by the learned editor of GoodalVs Gonmyancing iii Ac/r 
Zealand, 2nd Ed., 719 (and I adopt this statement) : 

. . . where the presumption ad medium fihim does and the aceretion 

tlocs not extend beyond the original middle-line of the stream (as it existed at tht^ 
date of the grant)," the ajAplicant is not asking for anything whicii has not been 
his or his iirodecessors in title .since the date of the grant. 

But when it cannot be proved that the presumption ad mc.d,kim j'iiuui applies, 
ox- Avhen the accretion extends beyond the original middle-line of the river (as it 
t^xisted at the date of the grant), then the applicant must rely on the doctrine of 
accretion. 

The declaration sought in para, {b) of their prayer Acas, no doubt, 
asked for simply as a foundation for the order sought in para. (c). As 
the latter prayer fails, no declaration should be made on the former 
prayer : see Earl of Dijsart v, Hammerton and Conepany ([1914] 1 Ch. 
822', 834 x>er Sir H. H. Cozens- Hardy, M.R.). Further, any such 
declaration Avould, save as regards any part of the accretion claimed 
that might extend beyond the original middle-line of the stream, have 
no practical effect. I am inclined to think that no part of the accretion 
claimed does so extend, but, of course, I make no finding that it does 
not, as the evidence aabs not directed to this point. The point is of 
minor imxjortance, and outside the matters that Avere discussed in the 
case, so that the possibility mentioned need not be considered as creating 
any real exception to the statement that any such declaration A\"ould 
have no practical effect. Even, then, if the declaration were not 
sought simply as a foundation for the order asked for in para, (c), I 
would, in exercise of the discretion conferred by s. 10 of the DoelaratorA’ 
Judgments Act, 1908, decline to make any declaration on this jxrayer. 

It is desirable, in case I should be Avrong in the A-ievA* on the law that 
I have expressed, that I should state shortly my vieAv on the facts 
relating to the question of accretion. 

The evidence, .sjxeakiiig broadly, consists of first, a number of levels 
plans and plans shoAving Avork done in the stream ; secondly, a number 
of suiwey jdans from 1852 to the ju-eseiit time ; thirdly, evidence as to 
texture of the soil on the accretion claimed ; and fourthly, evidence 
of Avitnesses as to their knoAvlcdge of the accretion claimed, and the 
.stream in its vicinity going back to varying times up to forty years (u- 
so ago. 

The case for the plaintiffs is that tlie accretion claimed is not an 
accretion, but is the result of the work done by the River Board in clean- 
ing out the stream of AvilloAvs, Aveeds, and other obstructions over tlie 
period from about 1922, assisted by the dumping on the land claimed 
as aceretion of some 415 cubic yards of quarry-s]X)il by the dofcmlant. 
and some hundreds of cubic yards of rubbish from the river by the River 
Board. The case for the defendant is that the accretion c-laimcd is 
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a true acc retiou Jorined largely before 1920, though, admittedly, the lam! 
has siiue then ]»econie higher and drier, on account of the operations 
of the Kiver H<.)ar(l ami the dumping of the spoil. 

'TIr' finding to be made depends, in part, on inferences to be drawn 
t frojn tin; vai-ious ]>lans. and, in part, on an evaluation of the verbal 
e\'i(i('nee. TiRu-e is some conflict lietwcen certain witnesses, whieli 
(‘onfiiet it is dilTicult to resolve as the witnesses arc all worthy of credit. 

1 infer, for instance', to an apparently definite conflict between Mr. 
Callender (the siuni'yo)- w^hn prepared foi- the defendant the plan of the 

I accretion (‘iainu'd) and Mr. 8earle (the River Board’s foreman), both 
thoroughly relialili^ witnesses, as to the condition, whether dry land or 
swainp. in tlu' latter end of 19o0, of part of the accretion claimed. In 
this particular instam-m I think that the conflict was resolved by the 
later evidemte of Mr. Morrison, whose investigations in Septeinbei-, 
i 1902, led him to a \'iew that, had there iu)t been the dumping of s])oii 
(jn the land, part oi‘ the land in a ei-escent shape would have then been 
iimh'r \\at('r ; so that, in my view, when Mr. Callender made his survey, 
eitlu'r sonu> of tlu^ spoil liad lieeii spread on the land — which he did not 
tliink was tlien the ease — or else it happened that the stream must 
i hav(^ liei'ii lower than usnal. 

'fhe geiR'rai trend of tlie survey plans over the years — though this 
was not \\ithout an exception — was to .show a narrowing of the space 
lietwet'n the rivt'r-banks. lOven without rcgfird to the exception, I 
am not jirejiared to place undue weight on this, because there are, in 
fact, no defined banks, tiie land sloping very gently only to the watei* 
and tlu* I’i.xiiig ot any line as that of the bank being arbitrary only. The 
l(nels pl;\ns. 1 tliink, are entitled to greater weight, prepared as thej’’ 
were for purposes mueli more closely connected ^vith the (jiiestioii in 
this case. 

' The soil .sii twins .'<ho\v on the accretion various amounts of foreign 
material at different points on the land eiaimed a.s aiicrction. Even 
allowing for ji eonsitliilal ion of one-third in the material dumped on the 
laud, tlu' (plant ity dmttped would have raised materially the average 
level. 

'file liiglu'M poiut altove the pre.sent waiter-level of the land eiaimed 
as aeeretiou is iipproximately (5 ft. bin. at Imlc No. S made by Mr. 
Morrison in his invest igatiims made for the defendant. The natural 
material there was iibout 1 ft. ti in. above the water-level, the difference 
of 2ft. being dne to filling. Of tiiat 4ft. bin., in my opinion, tlic 
evidence' slunvs tlnu something in the neigldionrhood of 1ft. 9 in. to 

2 ft. is due to th(' drop in the water-level, caused not by imperceptible 
building-up of the land or ri'tiral of the water, but by the cleaiiing-out. 
o[)cralions of the River I'loard. which quickly low'ered the water-level. 
Ha<! it not been. then, for tlie River Board’s cleaning-out operations, 
ami th(' dumping of material, the highest point of the land claimed as 
accretion would now not lie more than 2 ft. bin. to 2 ft. 9 in. above 
wati'r. 

Relating that vertical height to the hoiizoutal, .1 find that the greater 
part of the laud claimed as accretion would now still be under water 
were it not for those causes ; and a lesser part only (perliaps a cjuarter 
ijr a third) could be claimed to be true accretion. I do not .say 1 am 
satisfie/1 it i.s prf»ved t hat ('veu that lesser part is true accretion. Wliile, 
before the District Land Regi.strar, if the application had to he based 
on till' land being a true accretion, the burden of proof 'ivonhl, no doubt, 
j'cst on the apjijicant. in thi*se proceedings the burden of proof does not 
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and my finding is that the plaintiffs 
third of the land claimed as accretion 


Tfjst on her, hut on the plaintiffs 
have not show that a quarter or 
is not true accretion. 

The plaintiffs, then, fail in tl 
for the defendant. A eountercl 
with. 

From the whole of the foregoing judgment the plaintitfs ajqiealed 
upon the ground that it was erroneous in fact and in law. 

In the Court of Api^eal, 

SoUcitor-Geneml, Evans, Q.G., and Hawjy/ieyjfoi- the Attorney -General. 10 

CAmry and Curtin, for the Hutt Iliver Board. 

Wild, for the respondent. 

SoUcAtor- General Evans, Q.C., for the Atlorney^-General as appellant 
(independently, as representing the Crown). The appeal l)y the 
Attorney-General independently as represcmtiug the Crown (as distinct 15 
from his appeai'ance as appollanb ex rel. the Hutt River Board) involves 
only the claim for a declaration that the fee-simple title to the bed of the 
Waiwhetu Stream is vested in tlic Ci’own. The Crown’s interest is in 
the general question of the interpretation of s, 201) of tlie Coal-mines 
Act, 1925, and its application to the Waiuhetu Stream. In particular, 20 
the Crown, with respect, challenges Hutchison, J.’s, Adewpoint that the 
words “ for the purpose of navigation in the definition of “ iiaA^igable 
river ” in s. 206 (2) of the Coal-mines Act, 1925 mean for economic 
“ purposes, such as the trairsport of goods for the ])ur poses of com- 
“ merce, agriculture, and the like " {ante, p, 419, 1. 5). 25 

As to the definition of the Antal Avords used in s. 206 navigation ", 

“ boat ”, “ barge ”, “ punt ”, and j-aft : see the meanings of those 
words given in the Oxford English Dictionary, Funk and W agnail's 
New Standard Dictionary, and Webster's New Internaiional Dictionary. 

Comparmg the language of s. 206 of the Coal-mines Act, 1925, with 30 
that of the original section — namely, s. 14 of the Coal-mines Act 
Amendment Act, 1903 — there has been a simplification of language, 
but no narrowing of meaning. The Coal-mines Act, 1925, Avas “ An 
“Act to consolidate and amend certain Enactments of tlie General 
“ Assembly relating to Coal-mines ”. The presumption is that no 35 
alteration of the law was intended : Maxwell on hiterpretation of 
Statutes, 10th Ed., 326 ; Craies on Statute Lau', 5th Ed., 135. 

Section 206 (1) provides that “the bed of such river shall remain 
“ . . . vested in the Ci’own As flooding at certain seasons, 

resultmg from either rain or thaAV, is a i-ogular feature of majiy Nev^' 4«^ 
Zealand rivers, the exiu’ession “ fullest flow “ in the definition of '■ l)ed ” 
should be read in conjunction Avith the worrls “ whether at all times so 
“ or not ” in the definition of “ navigable river ”. If cornnua'cial ua(' 
be the test, many very Avkie rivmr-bcds periodically under water from 
bank to bank would be outside the definition. Tlu' word “ navigable ” 45 
does not necessarily mean navigable irp as well as down the rivei* : r,f., 
the Glutha Ri\’-er. 

The Coal-mines Acts of 1903, 1905, and 1908 referred to the beneficial 
use hy the residents, actual or future, on its banks, or to tlui public. 

In the Coal-mines Act, 1925, this language has been replaced by the 50 
words “ of sufficient Avidtb and depth . . . to h(nised h)r the pnrpose 
“ of navigation ”, etc. 
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Section 14 of the Coal-mines Act Amendment Act, 1903, was enacted 
]3resiimably as a result of the decision in Mtieller v. Taupiri Goal-mines, 
'huh ( {19(i0) 20 89 ; 3 G.L.R. 138) where the Court of Appeal 

held l !mt the bed of the Waikato River was Crown land on the ground 
b tlial tiic piesiunplion that a grant of land, described as bounded by a. 
I'iver. passed tiie lied of the river ad medium, fiUmi, is rebutted in the case 
Ilf a, grant fi-oin the fh-()V\ n by the fact that the river is a public navigable 
’S (though non-tidal) river, subject to a public right of passage, and that 

the Crown, as trustee for the public, has an interest in the bed remaining 
10 jud)[ie profterty ; and that tlse presumed intention to pass the bed is, 
ther(‘for(\ negatived. ^^ir RoheH Stout, C.J., dissented from the result 
readied by the otlu'r nuMubers of the Court ; and Williams, J., doubteii 
a view expressc'd liy Edintrds, J., in relation to Native lands, and ho 
also (“xpressed a \'iew as t.o " the only practicable highway ”. Appar- 
15 (,‘utly tlic L('gislatiir(i thought that the Crown title to river-beds should 
rest on a sounder foundation than a deduction from a rebuttal, in sxKicial 
circumstances, of the ad. medium fihmi ]n-es3imj)tioii. 

Tlu' enactment of s. J4 of the Coal-mines Act Amendment Act, 
1993, was, in maiiy senses, a revointionary stej). According to the 
20 cfumnon lav. of England, a river is not a “navigable river” unless it 
i,s also tirlal : the <al inediutu filmn j)resumption created by s. 14 ajtplics 
to all noil-tidal rivers. Tlie imlicy of s. 14 was the creation of a 
statutoi'v rule tliat the beds of all “ navigable rivers ” are to belong to 
the Crown, unless exfu'essly granted by the Crown ; and the expression, 
25 '■ navigable river ”, is defined in terms wide enough to include non-tidal 
as well as tidal livers, and by reference to their width and depth. 
■‘ Width and dej)th ” are the only test, and the word “navigation” is 
to be defined in relation to that test. In applying that test, the Act 
specifies the kmd of craft to be taken into consideration and “ navigation ’ ' 
30 is used in its ordinary sense of the use of sneh craft for navigation accord- 
ing to the meanings set out in the dictionaries. 

Haufjkey, in .sup|)ort. If the proper intei’pretation to be jilaced on 
s. 200 of tile Coal-mines Act, 1925, is that proposed by the Solicitor- 
General, then sufficient evidence has been adduced in this case to show 
35 that the Waiv4ietu Stream is hi fact a navigable river for the puirpose 
oi‘ tlial- sec-tion. It I’ollows tliat the stream-bed is vested in the Crown, 
although it is conceded that the respondent would have the right to 
obtain, as against the Crown, a good title to any land which she can 
establish has been formed as the result of a gradual and impercexitible 
4 p accretion to her own land. 

Clear}], for the H’utt River Board. Tlic issues before the Court 
below were siiecified as follows ; 

(e) Was llie land to wiiieh title was claimed formed by accretion, 
as claimed by tlve respondent % 

45 m Was it ])arl of the bed of the stream as claimed by the ajjjjellant ? 

On the hypothesis that the Waiwhctn Strea.m is not navigable : 

In orfler that a riparian owner may gain a title by accretion, it 
is essential that the accretion should be so slow and gradual as to be in 
a xmictical sense imperceptible; Hmnplirey v. Burrell ([1951] N.Z.L.R. 
59 292, 297, adopting the language used by Lord Shmo in Attorney- General 
of Southern Nigeria v. John Holt and, Co, {Liveji'pool), Ltd. ([1915] 
A.C. 599, 613) ). 

B. The doctrine of accretion applies not only where the alluvium 
or deposit has been ],)ujlt up by natural causes, but also where artificial 
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R'orkK have assisted ; Tnit the doctrine does not apxdj where land has 
been intentionally reclaimed : Brighton and Wove General Gas Com^pany 
Y. Hove Bungaloivs, Ltd. {[1924] 1 Ch. 372, 382-391), Attorney- General 
of Southern Nigeria r. John Holt and Co. [Liverpool), Ltd. ([1915] 

A.C. 599, 615). 

C. It is clear from the findings of fact in the judgment [ante, ]). 420,- 

P 39 p. 422, 1. 5) that the respondent cannot claim that the doctrine of 

accretion applies to two-thhds or tlu'ee- quarters of the area, originally 
claimed as accretion and the learned Judge disallowed the i-cspondent’s 
claim as to that area. The finding [ante, p. 421,1. 48) is not, disputed 10' 
by the aj)pellant or the respondent. It foUovrs that the District Land 
Registrar’s decision to issue a title for the ndiole area as acci-etion, 
gradual and imjjerceptible, was erroneous. 

Putting aside the doctrme of accretion altogether, the respondent 
cannot assert, as against the Board, the right to the grant of a title' to 15 
so much of the area as, in fact, is not true accretion. Whether or not 
the bed of the stream is vested in the Crown, the area of land in dispute 
now between the parties is one-third of the original area claimed by the 
respondent as accretion, and is now j-eferred to as “ the disputed area 

D. To summarize the three operations or works in the river •wliicli 25 
are material to this case : (i) from 1922 onwards the Board periodically 
cleaned a channel in the stream by the removal of weeds. The weed- 
cutting machine operations in the main channel had the effect of 
causing a lowering of the water-level of up to 2 ft. immediately those 
operations were done. It was not a gradual retii'al of those \^ atel.•s. 25 
(ii) In October, 1950, the respondent, against the Board’s wishes, 
deposited spoil on the land claimed as accretion, (iii) In December, 
1950, the Board deox^ened the cliannel and dexjosited sx^oil oji the area- 
claimed as accretion [ante, xj. 421, LI). 

E. Th(* land wlvicli is not true accretion is still part of the bed of tlie 30- 
stream, and the respondent is not entitled to the issue of a certificate 

of title In respect thereof. It is not disjjuted that, under the ad medium 
filuM. }'ule, the respondent has ownership of the bed of tlie stream to the 
mifl-line tlicreof. The respondent’s title .shou's a piece of land bounded 
by (he Waiwhetu vStream (code, x>. 416, 1. 47) ; and, in accordance with 35 
tl'ie ad medium fihim presumxdion, that carried with it ownership in the 
bed of the stream to the middle line of the stream, 1;)ut does nf)t entitle 
the respondent to the grant of a certificate of title in resxject of half 
the bed of the stream. Otherwise, evei\v i-iparian owner on a non- 
naviga])Ie stream cfmld, as a matter of right, ask for the issue of sucli a 40 
title, 

[Fair, J. : Was this argued in the lower Court ?] 

It was x>i’obably argued that there was accretion lyy natural and 
imperceptible means, on the one hand, and accretion* by man-mach' 
works, on the other hand ; the judgment docs permit the respondent 45 
to obtain a title, and that can be based on the ad medium filum. rule 
only but, inider that rule, while there is ownershi]) in the riparian 
owner, there is no right to the title to any portion of the l)ed of tlit' 
stream ; Jnre White ( (1927) 27 N.S.W.vS.R, 129, 130, 131 ). His Honour 
has found that one-third of the land is true accretion. I’liat necessariiv 55 
m<*a)is that it is dry land, and is no longer a part of the river ; and that 
is not disxmted. Tliere is ownership of a limited and special l<ind ; 
it is ownership that does not carry with it the issue of a title. The 
stream at all times remains the boundary, and the owner cannot refiuire 
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a. title to tfie bed of the stream to be issued in his favoui*. The 
respondent’s riglit to a title must, therefore, rest on the ground that the 
disputed area has ceased to be part of the bed of the stream. 

F. The question whether tlie land is or is not the bed of the stream 
5 is a mixed one of fact and law. The bed of a river is the land covered 
by orditiarx^ freshes or floods ; Kinc/don v. Huft River Board ( (1905) 
25 N.Z.L.K. 145, ir,()-158 : 7 G.L.R. 634, 636, 637) and Palmer, 
North- Kai rail (ja River Board v. Frost ([1916] N.Z.L.R. 1110, 1118, 
1110; 110161 G.L.H. 720, 724, 726). In Kingdon's case there were 
10 defined banks, pj'csuinahly of some height. In Fro,sfs ease, as the river 
was tlie ManaN\atu, it may be assumed there were definite banks there. 
There are no defined banks to the Waiwhetu Stream {ante, j). 421. 11. 
24-28) : and it follows that any rise in the water in this stream by 
fresh or flood must necessarily mean that the watei- spreads ovea- the* 
15 land adjoining the ordinary channel. 

Solicitor-hreiieral, Frans, Q.C., for the Crown ; The practice of the 
district Land Registrar over a long perriod of time has been not U> show 
anything on the certificate of title al>oiit water running over riparian 
land, for the reason that the ad inedivm filviii line is indefinit(*. There 
20 have been expi'essions in some cases that the boundary of the land is 
to he shown on the title as in the bed of the stream, but in those cases 
the line was (hd’ined by metes and bounds based on fixed points on the 
riparian land. ''fuo instances are the land bounded by flu; ^Vaikamu* 
Riv'cr, noith of Wellington, and land in the city of New Pl^ymouth. 
25 In view of s. 206 of the Coal-mines Act, 1925, there is always another 
difficulty : \\hether the river-bed l)elongs to the Crown or is owned by 
the riparian oAvner. As to the ad medmm filum rule, see In re White 
( (1927) 27 N.S.W.S.lv. 129, 130). The District Land Registrar, as the 
result of this ease, will havc^ a judicial decision to make, and he will 
30 be willing to make such an entry on the title as the decision in White's 
t!ase prescribes. 

Cleary continues. If the Court accepts the evidence that the 
1950 flood was a normal flood, then that disposes of flu* maltei- : but, 
even if the (.t)urt tliinks there was something excej)tional about that 
35 flood, either the cessation of cleaning-operations or any fi-eshes, oi- a 
combination of both, must substantially cover the dis])nted area. 

O, The area, having formerly been part of the bed of tlie river, 
the onus is on the respondent to show that that position no longer 
continues, as she has assertial that the land liad ceased to be part of the 
40 river : Palmerston North- Kairavga River Board v. Frost (| 1916| N.Z.Ij.R, 
1110, 1119: [1916] tl.L.R. 720. 726). 

B. The River Board has a limited proprietary interest in the lied 
of the stream, which is within and subject to the Board’s jurisdiction 
under s. 73 of the Rivei* Boards Act, 1908: Khaidan v. Haft River 
45 Board ( (1905) 25 N.Z.1..R. 145. 163, 164: 7 G.L.R. 634, 640) and 
AMkonka Rirer Board v. Wairarapa South County ([1926] N.Z.L.R. 
182, 186, 187 : |1926! C.I,i.R. 1. 4). If the respondent be issucfl with 
a title to “ the disjmtcd area " this result would folk.)W : (i) If the Board 
entered on that area for the purpose of carrying out flood-protection 
50 works, it would he liable to pay compensation for any damage caused, 
notwithstanding the fact that expenditure of the Board’s funds iiad 
created that disputed area : River Boards Act, 1908, s. 74. It would 
be anomalous if the Board, having by its operations and the expenditure 
of its funds enabled tin* respondent to acquire the land as a jjresent, 
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were to be prevented from carrying out works on. the land, save at the 
price of paying further moneys by w^ay of compensation. For this 
reason, the Board regards the present case as involving an issue of 
importance on Avhich a ruling of this Court should be obtained. 

L No authority is cited for the passage in the judgment (cmle, 
j). 41 6, 1. 43-p. 420, 1. 21) where .His Honour deals with the legal position 
rvhere lire appellants claim for an injunction on tire ground that, although 
the respondent was entitled to the di.sputed area as accretion, she was 
<'!itilled to it under the od medium filum doctrine. 

[To (Stanton, J.j It is difficult from the context to suggest Ihei'c' 
was any other meaning than what plainly appears from the passage. 

(«) There does not appear to be any case reported where t itle has 
been claimed iiiidei' the ad medium filmyi, rule to land wliieh has been 
made by the expenditure of public moneys. In the ])i-e('edenl. in 
GoodalVs Conveyancimj in New Zealand, 2iid. Ed., hoi. li-om which 
His Honour adopted a passage, the form of application for aecretio]) 
is to ]>e found in para. 2. 

[To Stanton, J.J There is no form given tor an application where 
it is based on something other than accretion. 

(6) The passage does not distinguish between what are two scpai-ati' 1 
rights of a riparian owner whose land is shown as bounded by a stream : 
(i) the right of ownership of the bed to the middle line ; and (ii) the 
right to have a title to land up to the stream, ])iit not extending into tln^ 
bed of the stream. The former right is a limited one, with no inter- 
ference with the bed if injmy is caused to another riparian owner : 1 
32 Halshimfs Laws of England, 2nd Ed., p. OOl, para. 1055 ; and the 
owner cannot remove shingle which is the River Board’s property : 
Kingdon v. Hiitt River Board ( (1905) 25 N.Z.L.R. 145 ; 7 G.L.R. 634). 
The latter right is the right to have his title boundary defined as tlie 
shifting bank of the stream from time to time, but it is that shifting c 
bank vhieli at all times remains his boundary, and he cannot eiicroacli 
in to the bed of the stream ; and that follows from the nature of the 
ad medium filum rule : In re White ( (1927) 27 N.S,'\^?'.(S..l;v. 129). 

Wild, for the respondent. The history of s. 206 of the 0oal.mine.s 
Act, 1925, shows that the attention of the Legisla tiire has been directed f 
primarily to retaining property in coal rather than in the subsoil of 
rivers. The original s. 14 of the Coal-mines Act Amendment Act, 
1903, amended the Coal-mines Act, 1891, which was an Act to amend 
•'the Law regulating the Granting of Coal-mine Leases and to make 
“ Better Provision for the Regulation and Inspection of Coal-mines ".4 
(Section 206 of the Coal-mines Act, 1925, refers to minei’als ’’ as iiidud- 
ing coal. That statute consolidated and amended certain enaetments 
relating to coal-mines. Section 206, which purports to d(;al with 
lights of property in land, does not find a place in statutes dealiim ^vi^ll 
that topic, such as the Property Law Act, 1908, or the (^I'own Grants 4 
Act, 1908 (s. 35 of which deals with sea boundaries), oi- even in tlie 
Public Works Act, 1928 (s. Ill of which vests roads in the Crown and 
Part VI of which deals with roads and rivers). 

As to the construction of s. 206 : as it purports to conf iscat e riroijert \- 
it will be strictly construed, on the presumption that, if the Le^dslature 5 
intends to confiscate, it must manifest that intention plainly • Ma xweK ' 
on Interpretation of Statutes, mh Ed., 286; 31 Halshimfs Law<y nt' 
2nd Ed., p. 516, para. 671. ’ ' 

As to the judicial decisions on s, 206: with the exception of The 
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King V. il/or7b‘OE._(fl950] N.Z.L.R. 247 : [1949] G.L.R. 567), this is tlie 
first case in the fifty years of the history of this section in which either 
the C.Vown or the Court has raised the 'question of the applicalhlity of 
s. 20(), aithonoli tliere liare been a number of reported cases affecting 
rivers to Arhich the section would appear to have been more applied 
id)lo : Thf King v. Joyce ( (1905) 25 N.Z.L.lt. 78 : 7 G.L.R.. 598. 661). 
ns to which see doodaU’.s' ( ’onveyanemg in New Zmland, 2nd Ed., 722, 
Kiiigdon v. I hi ft River .Hoard ( (1905) 25 N.Z.L.R.. 145 : 7 G.L.r" 
684). Disirirl .Land Registrar v. Know { (1909) 29 N.Z.L.R. 865 ; 1] 
G.L.It. 788), Frost v. Kairanga- North River Board ([19161 
N.Z.L.R. 648 : [1916| G.L.R. 892). Milconka River Board v. Wairampa 
Fonlh (\,iuity ([1926] N.Z.L.R. 182: [1926] G.L.R. 1) and Blenheim 
Borough and. Wairan River Board v. British Pavements {Oanterhvry), 
Ltd. ((1940) 8 N.Z.Jj.G. R. 248). In none of those cases, which are 
ail tlu' reported cases, was s. 206 raised either by the parties 
or i)y th(‘ Court. In The King v. Ilorison ([1950] N.Z.L.R. 247, 260. 
I. 12 : [1949] G.L.R. 567, 572) Hay, J., observed that it was singular 
to fiiul the Grown u{)lu)tding the ad rnedimn filiim. rule in respect of the 
Wanganui River, but he did not decide the question. 


20 As to t he saving clause at tlie bogiiining of s. 206 : even if the 
Waiwhetu ytream is a “navigable river'', the bed has been granted by the 
G)'own : and, thorefoi-e. s. 206 does not apply. (This point w'as not 
raised in the Court below.) 

[a) The })resumption that the grant is ad onedium filum. capplies in 
25 New Zealand and against the (Irown, unless the terms of the grant or 
tlie ci re must a net's of the ease rebut the presumption : Mueller v. 
Taupiri Coal-mines, Ltd. ( (1900) 20 N.Z.L.R. 89; 8 G.L.R. 138), 
Till. King v. Joyce ( (1905) 26 N.Z.L.R. 78 ; 7 G.L.R. 598). (h) The 

mere fact that the grant dot's not in terms include the stream-bed. 
80 does not rebut tlie presumption ; The King v. ^lorison ([1950] 
N.Z.L.R. 247, 257. 11. 8-21 : [1949] G.L.R. 567, 571, citing Maclaren 
v. Attorney- Ceneral for (Kwher. [1914] A.C. 258, 272, and Micklethwaif 
V. Nc.irlay Bridge Comjiany. (1886) 88 Ch.D. 188, 158). The original 
Crown grant, dated 1880, in favour of one Heath for an area of 105 
85 acres including the whole of the area c<»ncerned in this ease, is deseribetl 
as “ Ixninded on the t'ast ]\v the Waiwhetu River “. There is nothing- 
in teiaus of that grant it) exclude ownership <al tnedinin filum.. 

It may In* said that s. 206. in using the word “granted", means 
■’ e.\[)re.sslv “ granted, as was suggest(‘d bv Hag. d,, in Morison's case 
40 ([1950] N'.Z.L'.R. 247, 267. 11. 4^8 ; [ 1949] G.L.R. 567. 576), and alsc^ 
in (loodtdrs ( 'onveyancing in New Zeidand, 2nd Ed., 718: but (i) the 
sec'tion do('s not use the word “ ex pres, sly ", and such a word cannot 
b(' read into a statute whi('h is confiscatory : and (ii) Maclaren’s case 
and Mickk'thwait's ease show' tliat the grant doe.s not need to he expre.ss. 
45 There is nothing in tlu' surrounding ciremnstance.s here to indicate that 
<he ])resmnptiou does not a]>ply. On the contrarx, the character of 
I he stream and (he evidence of the then condition of the 'Waiwhetu 
Strt'am. justify the iiderejice that it w'as of no value to the Crown at the 
time of tlie grant. That evidence shoxi's there was nothing in the 
50 surrounding circumstances to rebut the presumption ad mediuni Jilmn 
at that linu'. ft follows that the saving ehiuse appIio.s, and the enacting 
jtart of s. 206 does not. The AVaiwhetu Stream is not a “river”, 
\vhi(‘h is a general w'ortl ])re, sinned to be nsod in its pojnilar sense ; 
MarwcU on f nferprefation of Klafnies, lOth Ed., 54. The term “river” 
55 as nsi'd in s. 206 doi's not include a stream or a creek : and the choice 
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of the word river alone is significant when contrasteci with expres- 
sions nscd t)y the Legislature in other statutes, where the Legislature 
has always used the words “rivers”, “streams”, and “creeks”, as 
moaning something different : see s. 1 of the Highwa3''s and Water- 
courses Diversions Act, 1S58 (“rivers, streams or creeks ”) ; the Public 
Worries Act, 1928, Part VI (which deals with roads ancl livors ; see 
ss. 201-298) ; the River Boards Act, 1908, s. 78 (“ rivers, streams, and 
“ uateriMnirses ”), and s. 77 (“river or stream”); and the Land 
Drainage Act, 1908, s. 2 (“' all rivei's, streams and channels through 
“ v'hich waters flow”). Section 206 of the Coal-mines Act, 1925, by 
introducing the topic of navigability, leads to the inference that the 
Legislature wrxs dealing with rivers as popularly understood, not witli 
mere streams and creeks. The term “ river ”, as used, contemplates 
a river witli banks; in this case. His Honour said that “this stream 
“ lias no defined banks ” {ante, p. 757, 1. 24). 

As to the phrase “navigable river”: to fall ^v’ithin the scope of 
s. 206 a river must have been navigable at the date of the relevant 
Cro\vu grant, or, alternatively, at tlie date of the passing of the Coal- 
mines Act Amendment Act, 1908 (iSTovemher 28, 1008). There is no 
evidence ivhatover that the Waiwhetu Stream Avas navigable at either’ 
of tliose dates. Alternatively, the i-iver must he “ iiavigable ” (within 
the definition) in its natural state ; and s. 206 does not affect a river 
whicli is brought within the definition by tlie work of man, as distinct 
from natural causes : {a) the words “ shall remain ” are inconsistent 
with tire change of ownership ; (6) the words “ continiiousiy or- periodic- : 
“ ally ” (in the Coal-mines Act Amendnient Act, 1908) and “ whether 
“ at all times so or not ” (in the Coal-mines Act, 1925) are appropriatt; 
to a river in its natural state : see Coulson and Forbes on Waters and 
Land IJraiiUKje, 6th Ed., 510 : and Sim E. Bale v. Ana Yong Hunt 
([1923] A.C. 429). ' ’ . 

If i-egai-fl is to be given to the ad medium f Hum nile, s. 206 cannot 
be r-ead as entitling the Crown or a River- Board, Iry cleaning and 
deepening operations, to gain owner-ship for the Crown' at the expense, 
of the i-iparian owner. If the stream is “navigable ” now/, it is only 
because^ of those deepening operations : i-eliance is placed on s. 206 (8), .* 
whicli is to the contrary. If the evidence establishes beyond doubt 
that the Waiwhetu Stream was originally non-navigable, then the ad 
medium fiJum applies and the owmers own it to the middle line. The 
pi-imar-y meaning of the w^ord “ navigation ” is given in 2 Shorter Oxford 
JJictionanj, 1314, as “ the action of navigating ; the actimi or ]n-aotice - 
“ of passing on wTTter in ships or other vessels ” ; and sec Oardner. 
Locl-ei and Hinton, Ltd. w Doe ([1906] 2 K.B. 171, 17.5), 

The phi-ase, “for the purpose of navigation ”, moans “ uavigation 
“ for economic pui-poses ” as held by His Honour [ante, [>. 755, '’l. 4), 
citing Madarmi v. Attorney- General for Quebec ([1914] A.C. ’258) ; ^ 
Attorney-General of Quebec v. Fraser ( (1906) 87 Can. S.C.R. 577. 597) • 

8 BoitvieYs Law Dictionary, '6vd Rev., 2801 ; AnyeWs Law of' Water- 
courses, 6th Ed., eh. 13, particularly p. 725 ; aird I'Farnham on Trufers. 
lUO-lOl ; and His Honour’s definition is adojited [ante, 755, !. 4). 
Alternatively, the phrase, “for the purpo.se of navigation”, nieans a ; 
right of passage or right of way : Orr Ewing v. Colgnhoim ( (1877) 

2 App. Cus. 889, 8-16, 854, 868). The feet that the Waiwhetu Stream 
can ho used tor tliat purpose ivas not proved, and the evidence does not 
show that a continuous passage can he made along its course. The 
typci of craft referred to in the evidences is not oonsTsteut with the ust- 5 
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<>!' ihc ri\ t'r for use as a walermxjL The finding of His Honour [avle, 
p. 419, ii. 2l)-:h)) was eoiTcet. Alternative^, the mere casual use for 
pleasure hy ei’aft of the tyj)e mentioned in evidence is not use “ for tlie 
■‘purpose of navigaiiou ■* : Bourke^ v. Davis ( (1889) 44 Ch.I). IJO, 
5 !22, L2r>). The term ‘■navigation'’ means something purposeful and 
(lefiiuie, and not merely casual; and the word “ navigable ” implies 
that. L^’el'ers to the evidence.] 

As to tile Iviver Board’s claim : The proper approacli to any 
(juestiou of ownership lelatiug to a non-navigable stream is on the basis 
10 or the (t(l itirdiuni Jihuii rule : The Kinq v. Joyce { (1905) 25 N Z L R, 
7S. 89-92 ; 7 (i.l..R. 598. bOO, GOl). Ownership of the bed of a non-’ 
navigalde stream is liased on the rule that the riparian ow'iier’s property 
extends ad medium /Hum. Under the River Boards Act, 1908, the 
River Board has a limited property in the stream-bed, properly limited 
15 to such I'ight as is necessary for carrying out its statutory functions : 
Kiiiqdan V. ffuif Hirer Board ( (1905) 25 N.Z.L.R. 145 ; T G.L.R. 684). 
'That pi‘0[)erty or rigdit of the Board does not include ownership, and is 
holly irrespective of title : Mwmcipal Council of Sydney v. Young 
(I1898J A.C. 457. 459) and Fi/icMey EUctric Light Comimmj v. Finchley 
20 Urban DiJrief Council ([1908J 1 Ch. 487, 443, 444, 446), neither of which 
cases was i-efeired to in Kingdon's case. Accordingly, the Board has 
no focus standi in an ajiiilieation by the respondent for title, even if the 
area claimcfl is j'i\ er-bed. I’he matter concerns only the respondent 
and anotlna- riparian owner. The River Board is entirely unaffected 
25 hy any ipiestion of title. If that submission is accepted by the Court, 
then it disjioses of the River Board’s case in this matter. 

\Vhil(' there is a finding of fact that the disputed area would be under 
water but foi- the excavation and dumping, that finding necessarily 
includes thc' fact that the disputed area is now, and since December, 
8o 1950, has been dry land. (This is not disputed.) Though, in view 
of the finding tliat the disputed area is not true accretion {i.e., as to two- 
thirds or threc-((uarters), the respondent cannot apply for title by 
accretion, .she can lunx'rt heless apply for title : Land' Transfer Act, 
1952, s. 81. Such an area may be “alluvion” or “dereliction”: 
.*}o see Byrne s .Law Dicfnaiary. 47, 297-298 ; ('oulson and Forbes on Waters 
and Land Drainage, 6th Ed., 116, and The Kinq v. Joyce ( (1905) 
25 N.Z.L.R. 78, 88; 7 G.L.R. 598, 599). In re White' { (1927) 27 
N.S.W.S.R. 129), has no application here, for two reasons; the re.s- 
pondent is not applying for a title {a) ad medium /Hum, or (5) for laud 
40 now under w'ater. 

The disputed area is dry land, and, neither in law nor in fact, is it 
stream-bed : The. King v. Joyce ( (1905) 25 N.Z.L.R. 78, 115 ; 7 G.L.R. 
598, 615) and Kingdon v. Evtt Hirer Board ( (1905) 25 N.Z.L.R. 145, 
149. 157, 158 ; 7 G.L.R. 684, 635-687). The evidence shows that 
45 the dis[)uted ai’ca, and mucli more, would be covered 63' the 1950 flood ; 
but that was slunvn to have l>een an exceptional flood. Apart from 
that flood of 1950, there is no evidence that, the disputed area was 
covered ly floods or even freshes. 

[Fair, J. ; Von have to establish your right before the District 
'■’ jjand Registrar.] 

ft is open to the Court to sa3' that the evidence as to flooding is 
insufficient, or was not .specific enough ; and maybe the Registrar 
ma^' requii-e further evidence on the matter. The evidence sliows 
that the channel itself is not intended to remain where- it is, i.e., clear 
55 of the disputed area. 
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The oims to establish that the land is dry land is not on the res- 
pondent, who did not initiate this action. If the ap])el]ants want to 
stop her from applying for a title, the onus is on them. It is significant 
ihat no attempt was made by the River Board to show iha.t in the 
two and a half years between December, 1950, and that date' of hc'aring 
the disputed area had been subject to floods and freshes. 

It has been contended that, because the River Board iniglit wish 
to use the disputed area as a berm, then it is still ri\a'r-t)ed. hi \ iow' 
of the evidence and of the fact that the River Board itself imill: up tiu' 
disputed area, it is unrealistic to claim that the disfinted ai'ea is pai'i 
of the stream-bed. The argument as to the ]>os.sil)le ust*. of the area 
as a. berm was not raised in the Supreme Court, and is something of asi 
afterthought based on unsatisfactory evidence. The area is land, 
and a berm is grass or a clearing : it is river-bank, and not pari o!‘ the 
stream. The disputed area is now actually higlun- than w hat tlu'. Boardi 
would regard as a berm, and it is 33 ft. wide. 

One of a riparian owner’s most precious rights is the light of contact 
witli Avater at its normal flow. To contend that the River Board can 
build up an area of dry land between an owner’s title-boundary and the 
normal flow of Avater and deny tlie owner title tliereto, Avuuld rob the 
oAvner of that contact. It Avould be contrary to the common-law rights 
of the riparian OAvner, and not warranted by the River Boards Act, 
1908 ; see 33 Halshimfs Laws of England, 2nd Ed., pp. 558, 559, paras, 
944, 946. The right of contact AAith the Avater is a right entirely 
distinct from the right of OAvnership ad medium f Hum : it arises ex fare 
naturae, and is of importance to every riparian OAvner. 

Cleary, iw reply. The Avord “alluvion” means the deposit of 
soil that has been made ; and “ dereliction ” means the retiral of the 
Avaters that give rise to the accretion. When counsel for the respondent 
speaks of obtaining title, there is one way, and one Avay only, in which 
the respondent can so obtain title otherwise than by accretion ; and 
that is by the application of the ad niedium filum rule. 

Whether or not the River Board has a status in these proceedings 
or not, the intervention of the Board prevented the issue of a title to 
the respondent on the gromid of accretion, which is noAv knoAvn to be i 
erroneous as to tAvo-thirds of the area claimed. It is established, and 
it is common ground, that River Boards have a special interest in the 
beds of rivers subject to their jurisdiction. That special interest has 
been described as a proprietary interest, of a limited kind. It is of a 
very special land. It may be singular in the legislation in New Zealand ' 
that such an interest is created by statute. A claim to a title to the 
bed of a river is ordinarily only a step towards the assertion by the 
riparian owner of some further rights founded upon the issue of the title. 

If Mr. Wild’s argument is correct, the Board here is poAverless to object 
the issue of a title to the river-bed, although that title is obtained * 
Avith the object of reclaiming land to the middle line and developing 
land, by building or sub-dividing. In vieAv of the statutory 
position of a River Board, such a result cannot be correct : Municipnl 
GounoU of Sydney v. You7ig ([1898] A.C. 457) and Finehl&if Electrie 
Light Company v. Finchley Urban District Comicil ([1903] l' Oh. 437) I 
are distinguishable. 

riparian oAvner is not entitled to the issue of a certificate of title 
the berl nf thp. s!^-,^nan^ then the Attorney- General, 
of such a title. 
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criterion for defining tlie extent of the bed, the matter becomes one of 
fact. The boundary is at all times the bed of the stream, and tliat is 
no denial of the landoMuier’s rights. 

The District Land E,egistrar cannot issue a title in ch‘ciim stances 
5 siicli as this to any land that is, in effect, the bed of the stream. 

[To Si’ANTON, J.] He was at ail times prepared to give notice to 
tlie Crown. It would be very desirable if the Registrar notified River 
Boards of any claim for title adjoining a stream. If there were some 
direction of that kind, the Registrar would be very glad to have it ; 
10 but, if this Court cannot be asked for such a direction, the remedy may 
liare to lie b^^ legislation. In vie\r of the special interest that a River 
Board has in the lied of a stream, it would be only proper that the 
Registi'ar should notify the River Boards of any claim rvhich, either by 
aocretioji or under the ad medium, f Hum rule, might affect the bed of the 
Li stream lhat is subject to the jurisdiction of the Board. 

The ciuc.stion that arises here, so far as the Hutt River Board is 
concerned, is one that is common to, and a matter of concern to, the 
other Rii er Boards throughout New Zealand. 

AS'o^icitof- Ceinira/, Evans, Q.C., in reply. Section 206 of the Coal 
20 Mines Act, 1925, must be considered in the light of s. 5 (d) of the Acts 
Interpretation x4ct, 1924. Section 206 (1), in its reference to a past 
grant of land and its reference to a future grant, is in two parts : one 
past, at the time of speaking ; and the other, future at the time of 
speaking. The test is the time when the land was originally granted 
25 by the Crown, or a future time when the land is to be granted to the 
Crown. In the present case, there is sufficient for the Court to assume 
that, niJ to the time when the changes began in 1948, there had been 
no substantial alteration in the course of the river. Whatever might 
be the dejitli of the water now', there is evidence that the depth is 
30 not so great now as formerly. Evidence as to the work done by 
the Hutt River Board show^s that the effect of that work has been to 
lower the le vel of the waiter, and consequently, the depth of the stream. 
If that submission be not correct, the section would be useless. In 
every case there wnuld be an application of the ad medium filum rule. 
35 As to the expression “ navigable river ” as defined in s. 206 (2) : 
the cases w'hich have been cited on that expression w'ere not decided 
under a statute such as the Coal-mines Act, 1925, with its precise 
definition of navigability. In State of Tennessee v. ITe-Si? Tennessee 
-Land Company ( (1913) 127 Tenn. 575, 576 ; Am. Ann. Cas. 1914 B, 
40 1043, 1044) the water was obstructed by trees, but nevertheless the 
Court looked at the depth and navigability. 

In the definition of navigable river ” in s. 206 (2) the wwds “ by 
■■ boats, barges, punts, or rafts ” are w'ords intended to describe the 
measure of the navigability because they are mentioned together. 

15 The word river ” is used in the grant and on public maps on the 
respondent's deposited plan in the Land Transfer Office ; and, al- 
though the draftsman of the statement of claim used the word 
■■ stream ”, the word “ stream ” is capable of meaning any kind of 
watercourse: see the primary definition of the word "river” in 2 
50 Shorter Oxford Dictionary, 174-4. The word " stream ” is applied to 
those watercourses which come down hillsides, etc., and not to a steady, 
flowing river such us the Waiw'hetu. 

I Fair, J . : I would be glad to know'' if the District Land Registrar 
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desires that this Court should state its opinion whether ho should notify 
River Boards. It does not directly arise.] 

He would like to have such an opinion of the Court, Itecause it is 
consonant with Justice ; and, if there should appear to be any question 
whether or not the river is “ navigable ”, the Crown should be notitied. 5 
As to the question of costs, the Crown submits to whatever terms as to 
costs the Court in its discretion might impose : Attorney- General v. 
Sherborne Grammar School ( (1854) 18 Beav. 256 ; 52 E.R. 101), 
Attorney- General v. Huntkujdon Corporation ( (1821.) Turn, and R. 

-329 ; 37 E.R. 1127) and Attorney -General v. Dove ( (1823) Turn. 10 
and R. 328 ; 37 E.R. 1126). 

Cur. adv. vult. 

Fair, J. The questions in issue in this ap^jeal are stated in the 
judgment of my brother Stanton {post, p. 439), and it is unnecessary 
for me to restate them. 15 

I agree with him that a number of the matters that were debated 
in argument do not call for decision. The questions as to the meaning 
and operation of s. 206 of the Coal-mines Act, 1925, and of the word 
“ navigable ” therein, are, in the context, and in the circumstances to 
which thejr are applicable, of very considerable difficulty. This is 20 
not lessened by the fact that the section is, in effect, a confiscatory 
provision, and, in accordance with the ordinary rules of interpretation, 
it must be confined to such matters as are clearly necessary to enable 
it to be given effective operation. The evidence as to the use of the 
river when s. 14 of the Coal-mines Act Amendment Act, 1903, was 25 
passed, is very scanty ; and I agree that the Court should not clecide 
whether this river falls within the scope of the section unless it is essential 
to do so. 

But it seems to me quite unnecessary to decide this question in order 
to determine this action. If the river is a navigable river within the 30 
meaning of s. 206 of the Coal-mines Act, 1925, the bed is vested in the 
Crown, and, in accordance with the decision of the Privy Council in 
Attorney -General of Southern Nigeria v. John Holt and Go. {Liverpool), 

Ltd. ([1915] A.C. 599), the ownership of it remains the same, irrespective 
of reclamatory work by the respondent riparian ovmer. It is improbable, 35 
too, that even an alteration in the level of the normal flow and waters 
in the river, whether from natural causes or as a result of river improve- 
ment (apart from ordinary accretion), would affect the ownership of 
the lands comprising the bed when it passed to the Crown. It was 
admitted by the Croum that land formed by accretion would ps ss to 40 
the riparian owner, even in the case of a navigable river within s. 206. 

If, on the other hand, this river-bed does not fall within s. 206 of the 
Coal-mines Act, 1925, or the corresponding sections which preceded it, 
thou it seems quite clear from the decision of the Pull Court in Kingdon 
V. Hutt River Board ( (1905) 25 N.Z.L.R. 145 ; 7 G.L.R. 634), followed 45 
in Ahihouka River Board v. Wairarapa South Comity {[Um] N.Z.L.R. 

182; [1926] G.L.R. 1), that the bed of the river is vested in the appellant 
Board for aU purposes of the River Boards Act, 1908, although the 
property w'hich the Board has in the river-bed is limited to “ such 
property and right only as is necessary for the carrying-out by the 50 
Board of its duties and jurisdiction as a River Board having the control 
and management of the said river under the said Act ” ; Kingdon 
X. Hutt River Board ( (1905) 25 N.Z.L.R. 145, 165 ; 7 G.L.R. 634, 641). 
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It seems to be clear, also, that it is bound to refuse to consent to any 
dealing u^itli the river-bed which, in the opinion of the Board, would 
be injurious to the course which the Boa,rd desires the river to take, 
or to any possible future operations in relation to its duties with regard 
5 to it. 

So, if the bed is vested in the Crown, the basis of the respondent's 
claim to the issue of the title which she seeks to obtain seems without 
any legal justification. If, on the other hand, the bed is not vested 
in the Crown, but is owned by the riparian owners, the Biver Board’s 
10 property in the bed, and its jurisdiction over it, are sufficient grounds 
for a refusal to amend the respondent’s title, except to show the 
inclusion of the natural accretion which the learned trial Judge has 
found might Ijc established by the evidence before the District Land 
Registrar. 

16 These considerations in themselves seem sufficient to entitle the 
respondent Board to tlie declarations which. Stanton, J., proposes as the 
proper course in this case {post, p. 443, 1. 37). They also strongly 
reinforce the obvious desirability of the general practice hitherto observed 
in New^ Zealand with regard to the boundaries of titles being shown as 
20 bounded by the bank of a river. Confirmation as to the desirability 
of this course is also found in the decision of the Bull Court of New- 
South Wales in In re White ( (1027) 27 N.S.W.S.R. 120). 

I, therefore, agree that the proper course is for this Court to make 
the declarations proposed. I agree, too, that it is desirable tliat, in 
25 the future, River Boards, and adjoining riparian ow'iiers, should bt^ 
notified by the District Land Registrar of similar applications in order- 
that they may consider whether the granting of them is likely to be 
prejudicial to their interests, and be in a position to make representations 
thereon. I also agree to the costs proposed by him. 

30 Since wanting the above passages in my judgment, I have had the 
advantage of reading the judgment prepared by my learned brotlier 
Adams (post, p. 443), which examines a number of questions which 
Stanton, J., and myself have not dealt with in detail. The members 
of the Court have review^ed and discussed the whole position at length 
35 on several occasions since ; but I regret that I still find myself unable 
to agree with F. B. Adams, J., on most of the matters so discussed ; 
and it seems desirable that I should state my opinion on the questions 
upon which we differ. 

The Crowm’s case w'as based entirely on a claim that it had been 
40 proved that this river w-as “ navigable ” within the meaning of s. 206 
of the Coal-mines Act, 1925. This is a mixed question of fact and 
lawr : Maclaren v. Attorney- General for Quebec ([1914] A.C. 258, 278). 
The first step is to decide the meaning the word “ navigable ” bears in 
s. 206 of the Coal-mines Act, 1925. No doubt in one of its ordinary 
45 meanings it might extend to include use by small rowboats, skiffs, 
light punts used for pleasure, and other similar oraft ; but that is not 
its usual meaning, and the w’-ord “ navigation ” is not ordinarily used 
to describe the management of such craft, except when the word is 
used in a jocular manner. The section is, as I have said, confiscatoiy ; 
50 and it is trite law, as well as good sense, that the operation of such law^s 
is not to be extended beyond their plain and unambiguous meaning. 
Applying this principle to the facts of the present case, it is, at the very 
least, doubtful whether the word “ navigable ” in this context covers 
such slight, intermittent, and restricted use as that detailed in the 
65 evidence of the plaintiffs. Use for wdder and different purposes, or 
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lEore definite evidence as to the river's susceptibility for use for siicli 
wider purposes, would, in my view, require to be proved t() establish 
(bat the river was “navigable” within the meaning of this section. 
Moreover, in niy view, on the same principle, the section, properly 
applies only to such rivers as were “navigable” at the date of the 5 
Coal-mines Act Amendment Act, 1903. There was no evidence at all 
adduced at the hearing as to the nature of its use or condition at that 
date. 

It seems to me, therefore, that the plaintiffs failed to prove that 
this river was “ navigable within the meaning of s. 206 of the Coal- 10 
mines Act, 1925, and the Crown’s case accordingly fails. 

It is unnece! 3 sary, and, I think, undesirable to attempt to give aii 
exhaustive definition of the meaning of the word “ Jiavigable 
fvs so used. Maybe it is restricted in much the way indicated by the 
learned trial Jucige. It is possible, though, I think, unlikely, that it 15 
e.xtends to rivers susceptible of beneficial use for the transport of residents 
on its banks, from place to place within a considei'able stretch of the 
river. It may be that the greater part of any river requires to be 
navigable ” in order to include it within the section. 

That the word “ navigable ” should not be given its widest meaning 20 
seems clear from the extreme improbability that the Legislature intended 
lhat the beds of every one of the innumerable streams in New Zealand 
which could be used for light pleasure craft, and for a considerable 
distance, should be vested in the Crown. An intention to effect so wide 
a confiscation of private rights, and so radical a departure from the 25 
common law governing such I’ights, without any necessity for it, or any 
appreciable advantage to the public, is so highly improbable and un- 
reasonable that it is clearly, in my opinion, inadmissible. It seems to 
me so clear that the point does not reejuire to be laboured. 

The principle of construction, which requires the limitation of 30 
general words to a scope which is amply sufficient to effect the object 
and the purpose of the provifsion, requires, in my view, a restriction of 
the section to rivers lilcely to be of real use for commercial, or economic, 
or general purposes of transport. As I have said, it is, clearly, highly 
improbable that it was intended to include a shallow stream not likely, 35 
in the year 1903, to be of substantial use for these purposes. 

Turning now to the construction of the enacting words of the section. 
Undoubtedly, it is rather difficult to construe owing to the inartificial 
way in which it is expressed — a feature not uncommon in legislation 
about that time. But F. B. Adams, J., in his Judgment, gives the 40 
widest possible meaning to the exception in the opening words of subs. 

(1) of s. 206 of the Coal-mines Act, 1925. The effect of this is so to limit 
the operation of the enacting words of subs. (1) as to render it (as indeed 
the learned Judge frankly recognizes) practically nugatory. 

The draftsmanship of this section, and its preceding prototypes, 45 
is far from skilful ; but, as the Privy Council said in Salmon x. Buncombe 
{ (1886) 11 App. Cas. 627) where the main effect and intention of a 
statute are clear, it must not be reduced to a nullity by the draftsman’s 
unskilfulness or ignorance of the law, except in a case of necessity, or 
tlie ab.solute mtraetability of the language used. In my view^ neither 50 
of these conditions exists here. 

On this somewhat difficult question of construction, reference may 
also be made to the judgment of Barton, J., in Ifeedoa v. Davidson 
( (1907) 4 C.L.R, 895) in the course of which there occur the following 
passages : “ But it is the practice, where the intention is quite clear, 55 
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" for Cl()iii-ts to inoclify the language of tlie Acts of Parliaiiiont to meet 
'• Iho iuleiitiou. In Maxwell on Statutes, 4t.h Ed., at p. 344, the matter 
■■ is put- ill tliis way : — ‘ Where tlie language of a Statute, in its ordinary 
• meaning and grammatical construction, letids to a wauijest, coi't- 
r-> • tradidton of the apparent purpose of the etutclnievt, or to some incon- 

' venience or absurdity, lumdship or injustice, presumably not intended. 

■ a construction may l)e put upon it wliich modifies the meaning of 
•• ■ the words, and even tlie structure of tlu' sentence. This may lie done 

■ l>y (le])arting tnjm tlie rules ol gra-mmar; liy ghdng an unusual meaning 
io ■■‘to iiavticular words: hy altering their (-oilocation : by rejecting 

■■•them altogether: or hy interpolating other words; under tlm 
■■ •influence, no doubt, of an irresistible conviction that the Icgislaturi' 
■■ ■ could not possibly have intended what its wmrds signify, and that the 
■■ ■ ihodificfdious thus made are more corrections oi‘ carele.ss language, 
io ■■■and really give the true intention. When the main object and 

■ intention of the Statute are clear, it must not be I'caluced to a. 
■■■nullity by the draftsman's imskilfuiness or ignorance of the Ian. 
•■ ■ except in a ca.se of necessity, or the aiisolute intractability of the 

language used. The rules of grammar yield readily in such cases to 
Ih) •• • dios(> of common smise.' . . . And the same author says, at 

■' i>. 300 : — ‘ Notwithstanding the general laile that full effect must be 

■■ ■ given to every Avord, if no sensible meaning can be given to a word 
■■ ■ oj‘ phrase, or if it irould defeat the real object of the enactment, it may. 
■■ • Ol- rather it should, be eliminated. The wmrds of a KStatuto must be 

-b •• • construed so as to give a sensible meaning to them if possible . . .' 

■■ This rule is not restricted to repugnancy. J find it again stated in 
Maewell on Statutes, 4th .Ed., at p. 380, thus : — ‘ It has been asserted 
■■ • that no niodifidation of the language of a Statute is ever allowable 
■■ ‘in construction except to avoid an absurdity which appears to be so, 
:M) •■ ' not to the mind of the expositor merely, but to that of the Legis- 
■■ • laturo ; that is, Avhen it takes the form of a repugnancy. In this 
■■ ■ case, tlie Legislature sIioavs in one passage that it did not mean what 
■■ * its AA'ords signify in another ; and a modification is therefore called 
for, and sanctioned beforehand, as it were, by the author. But 
35 •• ‘ the authorities do not appear to support this restricted vieAAL They 
“ ‘ would seem rather to establish that the judicial interpreter may deal 
■• ‘ ‘With careless and inaccurate words and -pdirases in the same sptirit as 
" ^ a critic deals with an obscure or corru-pt text, when satisfied, on sohd 
“ 'grounds, fi'om the context or history of the enactment, or from the 
■lO “ ' injustice, inconvenience, or absurdity of the conseciuences to which 
' it Avould lead, that the language thus treated does not really express 
■■ ‘ the intention, and that his amendment probably does [ibid., 
1)04-906). 

The passages cited from the 4th Edition of Maxwell on Interpretation 
4b of Statutes, are repeated in the 10th Ed., 229, 230, 252. 

It seems to me [ilaiii from the context in which the section is found — 
originally the Coal-niiucs Act Amendment Act, 1903 (Avhich contained 
miscellaneous accompanying provisions relating to coal-mining), and the 
reference to minerals sjiecifically mentioning only coal' — that one of its 
50 main purposes Avas to give the Crowm the right to minerals under the 
beds of rivers, at least in the ease of rivers of a fair size. That being 
i-learly one of its plaiii purposes, the Court must give effect to it if possible. 

^laybe, the secondary object Avas to inalce such rivers available for 
river-traffic by adjoining residents likely to find it of considerable* 
55 beneficial use. It is unnecessary to decide AA'hich of these purposes is 
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tlie main purpose of the provision, for, whichever it was, a strict and 
literal interpretation of the opening words will practically nullify the 
section. It appears from the general history of the litigation v ith 
legard to rivers, particularly the decision in Mueller v. Taupiri Coal- 
mines, Lid. ( (1900) 20 N.Z'.L.R. 89 : 3 G.L.R. 138) that probably the 5. 
former reason was the dominant one, and that the second might well 
iiave been adverted to in a. consideration of the factors considered in 
Mueller's case. 

The duty to impose a restriction on wide general \rords such as the 
worfl “navigable”, and the words of tiie opening exception, in the in 
section, in order to avoid the provision operating unrcasonab!}' lias 
repeatedly been emphasized. It has most recently been releried to, 
with the citation of the most cogent relevant authorities, in Commissioner 
of Inland Revenue v. West-Wallcer ([1954]N.Z.L.Ri. 191, in the judgment 
of North, J., at j). 220, and in my own judgment in the same case at p. 201), 1 a. 
referring to the cases collected in the Com-mercial Union Insurance 
Co,, Ltd. V. Colonial Carrying Go. of Neiv Zealand. Ltd., [1937] N.Z.L.R . 
1041, 1048 ; [1937] G.L.R. 575, 578). 

Another principle of construction seems to me, also to confirm this 
interpretation. A saving clause, if co-extensive with the enactment, 
and so repugnant, must give way to the enactment : Grades on Statute 
Law, 5th Efl., 204 ; 31 Halsbury’s Laws of England, 2nd Ed., p. 484, 
para. 606 ; Clelland v. Ker ( (1843) 61. R. Eq. 35 : aff. on a])p., ibid., 
288). BlacMmrne, M.R. says, “ in a deed, the rule is that the exception 
“ must he of part of the thing only, and not of all — not of the greater -5- 
“ part, or the effect of the thing granted : Shop. Toncln 77 ; Darrell 
“ V. Collins { (1582) Cro. Eliz. 6; 78 E.R. 273). Unless there were 
'■ some reason or authority foi- adopting a different rule in the con- 
■■ struction of a saving in aji Act of Parliament, 1 should feel myself 
■■ at liberty to act on it in the ])resent case. But there is authority 30' 
■' expressly warranting this rule of construction in an Act of Parliament : 

■■ Walsingham's case, ( (1579) 2 Plow. 547, 565 ; 75 E.R. 805, 831) ; 
"Alton Wood's Case, Attorn eg -General v. BusJiop^^ ((1600) 1 Co. Rep. 

'■ 40/) 76 E.R. 189). Apj)lying these authorities and this rule of con- 
■■ struction to the exception in the sixth section, I had and have no 35. 
" doubt that it is repugnant to the enactment, and that the enactment 
“ must prevail ” {ibid., 42). On appeal, the Lord Chancellor found 
that words had to be read into the revenue statute to carry out the 
intention of the Legislature, and read it accoi-dingiy as if the,y had ))ecn 
inserted {ibid., 295, 297). The Alton Woods Case is approved and 40- 
followed by Fry, J., in Yarmouth Corporation v. Simmons { (1878) 

10 Ch.D. 518, 528), where he sa,ys, “ a saving clause . . . Avhieh 

■* is repugnant to the body of the Act is void ”. Here the cause, and the 
necessity, of the Act’s being made, a comparison of the several parts, 
its context, and the extraneous circumstances (including the large juimher 45' 
of streams of all sizes in New Zealand), as well as the repeated re- 
enactment of the provision without alteration in its substanc^e, seem to 
me, with respect, to Jiegative the extremely restricted operation that 
the construction suggested in F. B. Adams, J.’s, judgment would impose 
on it as a result of the exception found in the opening words. 50' 

In my view, the only way in vhich the attainment of the object 
ol the section according to “ its true intent, meaning, and spirit ” 
(Acts Interpretation Act, 1924, s. 5 {j) ) can be achieved is by construing 
the word “ granted ” in the opening wwds as meaning “ expressly or 
“by uecossaiT implication granted”, and by construing the general 55 
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\\(P‘(l8 of the section as including, within its terms, the ownership of 
i)('(ls of navigable rivers which are vested in the owner by implication 
as a result of a general rule of law applicable to the grants of land shown 
as 1)ordering on a river. 

5 1 do not find this constniction the same " highly unreasonable and 

■■ unjust” result as niy brother Adams thinks it (post, p. 454, 1. 11). 
Where an exception has been made to the general rule of granting the 
bt'd ])_>• implication, and it has been expressly granted, or where cir- 
cumstances exist (apart from the common-law implication) that neces- 
10 sarily^ imply that the bed was included in the grant for a special reason, 
it docis not appear to me unreasonable that such si)ecial cases should be 
excej)ted from the operation of the general provision. It seems reason- 
abl(‘ tliat the nev^ provision should operate only where there are no sucli 
special factors to indicate that the conditions relating to sucli rivei-s 
Jo were exceptional. 

Subsection (3) of s. 206 of the Coal-mines Act, 1925, can, I think, 
be I'elied on in context, even if merely inserted (as it probably wyas) 
ex caiitela. as showdng that Avhen enacting the section, the Legislature 
had in mind the rights of riparian owniers, and considered that such 
20 owuiers adjoining non-navigable rivers might think that their rights 
might be affected despite the definition of “ navigable ”. The owner- 
ship of the bed of a river by the CroAvn clearly affects the riparian right 
wdiolly to divert the vA^ater from the bed wdthin the OAvner’s <jAvn bound- 
aiies. Subsection (3), it seems, clearly indicates that the section was 
25 intended to affect ripaiian rights in navigable streams. 

Turning noAv to the iudepeiident and alternative question as to the 
discretion of the Court to decline to make the declaration asked for: 
altiiough it is unnecessary to decide this, in vieAv of the decision that it 
has not been pi’oved that the riA^er wors '' navigable ”, I thinlc I should 
30 say Ihat it seems to me that this power is inherent in the equitable 
jurisdiction of tlie Court in such cases as the present, for cumulative 
reasons (which I refei* to latei* in detail), in this case, the CrcAAOi is 
I’eally acting on behalf of tlie River Board, and it wars separately ]iea.i'd 
only by the indulgence of the Court. Tdie questions so raised, so fai* 
35 as it is concerned, were not alleged to be of any real or practical import- 
ance to it in relation to this river. .So far as the Crf)AA'ii is concerned, 
it is an abstract general ([uestion which the (.bind is asked to determine 
in the absence of evidence of any ical weight as to the nature of the us<^ 
of the river at the time of the passing of the (‘\ml-miues Act Anienrlnient 
-10 xlcl, 1903, or at what might othcrAA'ise be the relevant flatc. Thai 
abstract questions of this type should not l)e decifled by the Courts 
seems established by the authorities (dted in m^' jiulgment in the 
Commissioner of inland Revenue v. ircid-lFu/Acr ([1954] N.Z.L.R. 191, 
203) and in W((tson v. Miles (11953] N.Z.L.R. 95S, 966, 974, 975). In 
do terms, too, a declaration is asked foi‘ as to the ownership of the aa'IioIo 
of the bed of the river for its full length. This issue inAU)lvos the rights 
of a large numbei- of ripaiian owners who were not represented in this 
action. 

The River Board, in my opinion, is in much the same position from 
50 an ecjuitabie jioint of aucav as the Crown is, since its rights nuist remain 
the same A\iiether the oAvnership is in the CroA\ai or in the riparian 
ow ners. Its position as to parties, and evidence, is the same as that 
of the Crown. It sought a decision of Avide-reaching effect which seems 
unnecessary for the determination of the real issues betwein it and the 
55 defendant, and upon the scantiest of evidence. 
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That, ill sucli circumstances, the Court's discretion may be exercised 
l)v refusing to make the order, even where the question is a vital one. 
seems indicated by the judgment of Atkin, L.J., in New York Life 
fnmrance Company v. Public Trustee ([1924] 2 Cli. 101, 119). He 
there deals witli the undesirability of clealing with general questions 5 
of this kind in the absence of other interested jiarties — or a representati ve 
for them — such parties being in this case all the riparian owners to this 
liver. 

The injunction sought against the respondent’s applying to the 
District Land Kegistrar for a certificate of title to land which he claims 10 
in liis application to be his by reclamation and accretion, besides being 
nucillary to the mam application is also one whieli, so far as this ground 
is concerned, is on the same footing as the application for a declaration. 

The River Board’s rights can be amply safeguarded on the facts without 
u determination on s. 206 or the granting of an injunction. The Board i b 
seems in much the same position as the relator in North AucMamd 
Ktectric-juywer Board v. Wilson’s {N.Z.) Portland Cement, Ltd. ((1939) 

3 N.Z.L.G.R. 133). Johnston, J., cited Ramsay v. Aberfoyle 
Jlanufacturing Co. ( Australia) Proprietary, Ltd. ( (1935) 54 C.L.R . 

230) where it was said : " An Attorney-General’s fiat does not 20 
“ entitle a relator to succeed on a somehow' equity or no ecpiity at 
“ all ”. The Board seems to me to have no equity at all to an injunc- 
tion of this kind. Owing to these reasons, I regret I cannot agree 
that the Supreme Court was, or that this Court is, obliged to decide 
the question of the ownership of the bed of this river in this action, or 25 
grant any injunction. 

Moreover’, the respondent having abandoned her' counterclaim, the 
Court should not make a declaration as to her- riglits, or decide the 
contention now advanced on her behalf that lier certificate of title should 
bc‘ amended by showdng the boundary of her land as the mid-line of the 30 
river. It seems to me that before so general a question should be 
considered, or decided, the District Land Registrar, or the Registrar’- 
General of Jjand, would be a necessary party to the action, and that it 
is more than undesirable to decide tins question in his absence. A 
decision in fa^•our of the respondent’s contention would involve a radical 35 
change in the practice of the Land Transfer Office which has been 
ibllowed practically without exception from the institution of the Land 
Transfer .system in New Zealand. A decision in her favour might 
lesnlt in all those certificates of title which show their boundaries a.s 
river.s I’equiring amendment, and so involve inmimcrable surve;^'.s and 40 
u]jen a startling vista of litigation. 

It seems to me that, before any decision is given effecting so novel 
and drastic a change, affectmg so many individual rights, and possibly 
involving an immense amount of wdiolly unnecessary administrative 
Avoi’k, the Registrar-General of Land is entitled to be heard. lie is 45 
in a position to speak with more know’ledge and experience of the 
relevant circumstances than any other person ; and 1. feel most sti’ongi^' 
that no declaration involving this radical change shoidd lie made in his 
absence and in the absence of a representative of' other ])ersons intere.sled 
in respect of this river. 50 

I regret to say that I cannot agree cither that an alteration of tlie 
title in this way is authorized under s. 80 of the Land Transfer Act . 
1952, or that this Court is entitled to give a decision on such a point in 
this action. The word.s of s. 80 itself, by the use of the nords as 
“ iqipears to him sufficient ”, inake it plain that the di.scretion in i-eyard 55 
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to such amendments is vmsted in the iJistrict Land E^egistrar of the dis- 
trict. It would appear to be an usurpation of his jurisdiction to rule 
upon the matter unless he himself so desires, and is heard in respect of 
it, or he has given a ruling which is challenged as given on a v'roug 
5 principle or mala fide. It may well be that admmistrative recjuire- 
ments would entitle him, in view of the accepted practice, to refuse to 
regard the delineation of a boundary marked by a river-bank as an 
error or omission, and the Court would not interfere with such a 
decision : see the decision of the Full Court of Victoria in Re Transfer 
id of Land. Statute, E.v parte Mutual Trust and l7westmenf Society/, Ltd. 
( (1885) II V.L.R. 166). For these reasons I think it highly undesirable 
to decide this question, especially as the counterdaim was abandonerl 
in the Supreme Court and there Acas no I’equest for that Court to decide 
it. It is true tlrat it Avas raised for the respondent in this (hurt ; hnl 
15 I think that it is too late at this stage for it to be raised as one of the 
defences incidental to the claim. In any case, liaA^ing regard to tlu* 
dismissal of the CroAvn's case, it is unnecessary to decide it ; and, luiA'ing 
regard to the absence of the District Land Registrai' as a inndy, it is 
incumbent, I think, on tlie Court to decline to decide it, or to alloAV in 
20 the particular circumstances of this case any indulgence to be grantcal 
at this late stage to enable this cpiestion to be decided. 


Stanton, J, 'Fliis is an action in which Her Majesty’s Attomey- 
Ceiieral on behalf of the CroAATi, the Attorney-General on the relation 
of the Hutt River Board, and the Hutt River Board sought an injunction 
25 to preAmnt Nancy Blundell Leighton from obtaining the issue of a 
certificate of title to certain land on the bank, or in the bed, of the 
WaiAvhetu Stream. It Avill be convenient to refer to the parties respec- 
tively as the Attorney-General, the RRer Board, and Mrs. Leighton. 
The action Avas heard by Hutchison, J., Avho refused the plaintiffs any 
30 relief {ante, p. 416), and from that decision both the Attorney-General 
and the River Board have appealed, 

Mrs. Leighton is the oAvner of an area of land bounded by the 
WaiAvhetu Stream, and she had made application to the District Land. 
Registrai* for an amendment of her certificate of title so as to inclu<le 
35 therein an area of roughly a quarter of an acre of land in the bed of the 
Stream, Avhich, she claimed, had been added to her land liy accretion 
and the District Land .Registrar had intimated that he proposed to accede 
to this application, but he refrained from proceeding to do so Avhen the 
present action aa os launched. The objetdions pressed by the Attorne,y- 
4 ) General and the River Board AA^ere that the bed of the Stream aa'us 
vested in the Crown under s. 206 of the Coal-mines Act, 1925, and that 
the area of land in question had not been formed by accretion but in 
part, at least, by actual reclamation. Mrs, Leighton contended, finst, 
that the section in the Coal-mines Act, 1025, did not apply, as the 
45 WaiAA'hetu Stream was not a navigable river, and that even if accretion 
AAnre not established, she was, by virtue of the presumption that her 
ownership included the bed of the stream ad medium fikim, entitled to 
obtain a certificate of title to the land in (question on the ground that it 
had noAA'^ ceased to be part of the bed of the stream. The learned trial 
.">6 Judge hold that both these contentions Avere well-founded and that, 
therefore, the action must be dismissed. He, hoAvever, set out as ci 
finding of fact, that accretion had not been established except as to 
approximately one-quarter or one-third of the area claimed, and in this 
Court all parties accepted that finding as authoritative. 
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In this Court, the Solicitor -General, for the Attorney- General, sul)- 
initied that the Waiwhetu Stream was a navigable river. Mr. Cleary, 
for the River Board, while accepting the submissions of the Solicitor - 
General, contended that, even if the stream were not a navigable rivei’. 
Mrs, Leighton was not entitled to the issue of a certificate of title for the 5 
land claimed : and Mr. Wild, for Mrs. Leighton, contested both these 
])ropositions. 

It was assumed tliat unless the stream was a nav igable river, Mrs. 
Lclghtmi was entitled to a portion of the bed of tlie stream to its middle 
line ; and it was admitted that Mrs. Leighton coidd not now rely upon id 
the doeti’ine of accretion as entitling her to a certificate of title for more 
titan a small pn>portion of the area claimed ; constajuently, on this 
hranch of the appeal, the discussion related to two matters only : first, 
was the claimed area still part of the bed of the stream, and second, if 
if. was, could a certificate of title properly be issued to Mrs. Leigliton ib 
therefor. I propose to deal first witli tliese two matters, and it will 
Ite convenient to deal with the second first. 

The learned trial Judge, after- a lengthy and careful hearing, found 
it difficult to decide what had been proved as to the way in vvdiich the 
disputed area had been built up, but it was a])paront that a. considerable 
amount of filling had been dcirosited on it, both by the River Board 
and by Mrs. Leighton, so that, in result, its level had been substantially 
raised by work which was in the nature of artificial reclamation ; and 
it seems a legitimate inference that, but for such filling, it could not be 
claimed that this area had ceased to be part of the bed of the stream, 2i> 
This conclusion seems to me im])licit in the statement in tire judgment 
that, but foj- the Board's cleaning operations and the dumping of material, 

“ the greatei- jrart of the land claimed as accretion would now still be 
under water.” {ante, ]). 421, J. 48). Mr. Wild was, therefore, driven 
to contend that when a riparian owner raises the soil in the bed of a 80 
stream by artificial reclamation so that an area of that bed is raised 
above the flow of the sti-eam, she can, if the ad medium filum pi’c- 
sumption applies, obtain a cej-tificate of title for that area. This pro- 
position was, in effect, accepted by the learned trial Judge, and he 
^.upported it by a ((notation from GoodaWu (Conveyancing in New 85 
Zealand, 2nd Ed., 719, whicli is as follows : 


“ti’lH- iiupoi'lance of the foregoing is thus, Ituit wliere the j-)i'e.sumplioii 
ad mcMum filum does apply, and the accretion doe.s not extend beyond the 
original iniildlo-lino of the stream (as it existed at tlic- date of the grunih the 
applicant is not asking for anything -which lias not bi-en his or his (irodecessor.s 40 
in title since tlio date of the grant. 

“ But vvliou it cannot be proved that the prosumptiou ad medium fit urn 
applies, or when the accretion extends beyond the original middle-line cif the 
river (as it e.xisted at the date of the grant), then tlio ajiplicant must ivlv on 
the doctrine of accretion.” 45 

Although there is a refcrcuce to aii ” applicant the pussago doe.s 
not expressly rebate to an application to have additional land included 
in a certificate of title, and, as Mr. Cleary pointed out, the only precedents 
given for such an application relate to land wliich has been formed b^^ 
accretion properly so called. The only i)rovisions in the Land Transfer 50 
Act, 1952, which appear to have any relevance arc ss. 80 to 84, and 
these do not, in terms, give a registered proprietor any rights, but 
authorize the Registrar to correct ej-rors and supply omissions in certi- 
ficates of title, and to call upon any person holding a certificate of title 
which i-equires coiTection or which contains “ anv misdescription of '>5 
'■ land or of boundaries ” to produe(' the title for the purpose of Inducr 
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corrected. No doubt it has been the practice of Registrars to alter 
certificates of title on request, and to include therein any additional 
area due to accretion ; but I am not aware of any practice to add such 
an area because it has, by any other means — such as intentional 
5 reclamation — ceased to be part of the bed of a boundary- stream. 
Admittedly, it has not been the practice of Registrars to include in a 
certificate of title any part of the bed of such a stream, or any indication 
as to whether the registered proprietor had any interest in such bed ; 
and, so far as is known, the right of a registered proprietor entitled to 
10 the benefit of the ad medium filum rule to have any reference to those 
rights included in his title, has not been considered by any New Zealand 
Court. It was, however, considered by the Full Court of New South 
Wales in In re White ( (1927) 27 N.S.W.S.R. 129) where a landowner, 
on applying for a Land Transfer title, showed that he was entitled to 
15 an adjacent portion of the bed of a boundary-stream up to the middle 
line, and asked that that line should be shown on his title as his bound- 
aiy. In refusing to accede to this request, Street, C.J., delivering the 
judgment of the Court, said : “ The rights of a riparian owner who is 
also the owner of the bed of a river to midstream are limited and are 
20 “ fairly well defined. He is not entitled to do anything to interfere 
“ witli the natural flow of the stream to the injury of other riparian 
■■ owners ; nor may he interfere with any rights that have been acquired 
“ by the public ; and his boundary is liable to be shifted from time to 
'' time by changes in the course of the river. I am clearly of opinion, 
25 '■ therefore, that Mi'. Manning’s contention that the applicants are 
‘ ' entitled to have the line of midstream at the time of their application 
“ defined and described, and are entitled to the issue of absolute and 
indefeasible certificates of title to the soil within that fixed boundary 
“ so ascertained cannot be supported. I need not enlarge upon the 
30 “ difficulties and the anomalies that might arise in the future if such a 
right were conceded, and if the centre of the stream .should afterwards 
'’become altered by reason of changes in the course of the river” 
[ibid., 130, 131). 

With respect, I agree with this conclusion, and I think it is entirely 
35 applicable to our own Act. I also think that the limited nature of the 
riparian owner’s interest in the stream-bed affords strong ground for 
thinking that such an interest should not be converted into the full 
and indefeasible title indicated by a certificate of title, except for some 
cause, sucli as true accretion, which is capable of altering legal rights. 
40 In Attorney -General of Southern Nigeria v. John Holt and Co. [Liver- 
pool), Ltd. ([1915] A.C. 599) Lord Shaw of 'Dimferynline, in delivering 
the judgment of the Judicial Committee of the Privy Council said : 
“ Artificial reclamation and natural silting up are, however, extremely 
“ different in their legal results ; the latter, if gradual and imperceptible 
45 “ in the sense already described, becomes an addition to tiie property 
“ of the adjoining land ; the former has not this result, and the propert)’^ 
of the original foreshore thus suddenly altered by reclamatory work 
" upon it remains as before, i.e., in cases like the present, with the 
" Crown ” 615). 

60 In my view, these considerations apply wdth equal force to jjrohibit 
the conversion of a limited interest into a larger one— the largest known 
to our law — by acts of artificial reclamation. If this could be done 
for even a small portion of the stream-bed, it could be done vdth equal 
propriet y right out to midstream, and if it could be done by one riparian 
55 oAvner, it could be done by se\^eral, or all, on both sides of the stream. 
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What, then, would happen to the stream and to the powers of the Rivei- 
Board over it ? These considerations seem to me decisive against the 
contention put forward by IVIr. Wild, that Mrs. Leighton should be able 
to obtain a certificate of title for this reclaimed land, even assuming 
that she is entitled to the (limited) ownership of the bed of the Waiwhetii 5 
Stream to its middle line, and that the area in question has ceased to 
be part of the stream-bed. It becomes unnecessary, therefore, to 
determine as a matter of fact, whether or not this land is still part of 
the bed of the stream ; and I Avould add that the evidence adduced — 
no doubt owing to the fact that attention wus mainly directed to the 10 
question of accretion — makes the determination of this factual mattc-r 
undesirable in these proceedings. 

The conclusion to which I have come also renders it unnecessary to 
determine whether or not s. 206 of the Coal-mines Act, 1925, applies 
to theW^iwhetu Stream, and the Attorney-General, in particular, may 15 
think, that, as this question was raised and argued, tliat the Attorney- 
General was admitted as a separate party for the purpose of its being 
determined, and the trial Judge has given a definitive ruling, the 
Court should proceed to a decision on it. However, it must be conceded 
that the evidence on the point is \^ery scanty; and it seems to me un- 20 
desirable that such a question should be determined by this Court, 
either as a matter of fact on insufficient evidence, or as a matter of 
principle without reference to actual facts. For myself, I would onl}^ 
say that I find the test suggested by the learned trial Judge — namely, 
that “for the purpose of navigation” {ante., p. 419, 1. 4) means for 25 
economic purposes, such as the transport of goods — does not afford 
much assistance in determining whether any particular stream has the 
requisite width and depth, to bring it within the section. What would 
seem to be envisaged is such a width and depth as would be sufficient 
to allow the boats or other craft mentioned to pass over a sufficientl}' hO 
continuous length of Avater as to justify one in saying that the stream, 
or a substantial and continuous portion of it, A\ms a Available for the 
passage of any of the craft mentioned. 

It may be added that any decision on this matter miglit affect the 
interests of all riparian proprietors on this stream, but, if in favour of 35 
theCroAAui, it Avould not bind such other proprietor's, and the matter 
might again be litigated Avith a different result! 

There is another aspect of the matter that was not argued. If 
this stream is navigable, not only Avithin s. 206 of the Coal-mines Act, 
1925, but in the ordinary sense, this may be a relevant circumstance 40 
to consider in detei’inining Avhether the ad mediwn jilmn rule applies 
to its riparian landoAvners : see Mueller v. Taupiri (.kxil-mines /Jd. 

{ (1900) 20 N.Z.L.R. 89 : 3 G.L.R. 138) and The Kim/ v . Joyce ( (1905) 

25 N.Z.L.R. 78, 91 ; 7 G.L.R. 598, 601). 

The question as to the advisability of giving a, decision on matters 45 
other than those dealt Avith in this judgment, lias been fully canvassed 
by Fair, J., {ante, p. 432) and I do not de.sire to adrl anything to what 
he has said. 

The appeal must be alloAved, but there remains the (juestion of what 
should be the form of the judgment in the action. 'Idie statcjncnt oi' 50 
claim asks for : 

(а) A declaration that the foe-simple title to the said strc'nin-lx.'d i.s \-ested in 
the Crown. 

(б) A declaration that the building-up of that portion of tlie .streiiui-l)*‘d 
mentioned in paragraph i hereof . . . is not due to accretion but is j 
the result of artificial works. 
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(c) An order restraining the defendant from applying for the issue of a Land 
Transfer title in respect of such land. 

(d) The costs of and incidental to this action. 

(e) Such further or other relief as to this Honourable Court may seem just. 

5 As to (a), as already intimated no declaration will be made. As to 
(6), there will be a declaration that the building-up of that portion of 
the bed of the Waiwhetu Stream mentioned in para. 5 of the amended 
.statement of claim is not whollj'' due to accretion, but is, as to the major 
portion thereof, the result of artificial works. As to (c), there will be 
10 a declaration that the res[)ondent is not entitled to the issue of a certi- 
ficate of title for the land already mentioned, but this determination 
is without prejudice to the re.spondent’s right to apply for and obtain 
a certificate of title for so much of the said land as she may be able to 
show has been built-up by accretion. Notice of any such application 
15 is to be given t(3 the Attorne 3 ?--General and the River Board. In the 
circumstances, a declaration rather tlian an order seems the more 
appropriate. 

Arising out of the matter last mentioned, there are two matters 
upon which tlie .4ttorney-General intimated that the District Land 
20 Registrar desired an expression of opinion from this Court. While 
it may be out.side our province to give any directions to the District 
Land Registrar, it is felt that the facts which emerged in the course of 
these proceedings make it desirable that, in all cases where application 
is made for tlie addition of any portion of the bed of a stream to a 
2o riparian owner’s title, notice of such application sliould be given both 
to the Crown and to any River Board exercising jurisdiction over the 
stream. A fiirther matter mentioned was as to whether a statement 
should be inserted it) certificates of title for land bounded b_y a stream, 
as to whether the riparian owner is entitled to the bed of the stream 
30 to its middle line. The Court in In re White ( (1927) 27 N.S.W.S.R. 
129), was of opinion that this should be done ; but, having regard to 
the established practice, the provisions of s. 206 of the Coal-mines Act, 
1925, the provisions of the .iWer Boards Act, 1908, and also the pos- 
sibility of difficulties arising under s. 35 of the Crown Grants Act, 1908, 
35 as to “ creeks ”, 1 do not think the practice is a suitable one for adoption 
in New Zealand. 

The appeal will be allowed, with costs to the Rivei- Bocird onty on 
the middle scale, with an additional allowance of sixteen guineas for 
the second day of hearing and seven guineas a day for second counsel for 
40 two days, together with disbursements. In the Supreme Court, judg- 
ment must be entered for the River Board with such costs as that Court 
considers appropriate , 

F. B, Adams, J, I am not .satisfied that this case is adequately 
45 di.sposed of by the declarations proposed by my brethren, and feel, 
witli respect, that too many of the problems that arise are left undecided. 
The purpose of the litigation is to determine the rights of the three 
parties now before the Court in respect of a small parcel of laud ; and 
much money and effort have been expended towards that end. In 
59 iny opinion, the parties are entitled to have their controversy determined 
l)y decision of the Court both as to the ownership of the land, and as 
to the respondent's right (if any) to a certificate of title. The learned 
Judge left undecided tlie question of fact whether there is any part of 
the land that can be properly claimed by the respondent as an accretion 
55 to her title, and counsel dul not invite us to examine that que.stion. 
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They did not invite us to relegate it, as my brethren propose, to the 
District Land Registrar — a course which is, in my opinion, open to 
serious objection, both because of the difficulty of the question, and also 
because the parties have sought, and should get, a judicial decision. 
That question, if it requires to be decided, should be referred back to 5 
the Supreme Court for decision, either upon the evidence alread}' 
adduced, or, if any party so desires, and the Court thinks fit, upon further 
evidence, or by means of an inquiry. Except for that particular issue, 

I can see no reason why all the questions arising in the case should not 
be disposed of f mally by our judgment. My brethren, on the other hand , 1 0 

are content with two declarations, the first of which merely records a 
negative finding of fact by the learned trial Judge to the effect that the 
respondent had not established a title by way of accretion to the whole 
of the land she claimed — a finding which was not challenged in the 
argument before us — while the second rejects the respondent’s claim to 15 
a certificate of title extending usqiie ad fuediimi fihmi aquae — but without 
determining whether her title so extends — and relegates to the District 
Land Registrar the question referred to above, wliich the parties have 
aheady endeavoured to litigate fully in the Supreme Court. The 
claim of the Crown to the bed of the stream is left undecided, and the 20 
learned Judge’s decision that the respondent is entitled ad medium 
filum is displaced, though never challenged by counsel in this Court ; 
and the question is left at large on the ground that the evidence is 
insufficient, though none of the parties has made any suggestion to that 
effect, or expressed any desire to seek or adduce further evidence. 25 

For my part, and with all respect to the different view of my 
brethren, I deem it proper to consider all the matters that seem necessary 
to a final decision. But, before discussing them, I advert briefly to 
some of the reasons given for refraining from decision. 

We are not called upon to determme the rights of the Crown and the :>0 
River Board as against riparian owners, over the full length of this river, 
and no one could reasonably suggest that we should do so in these 
proceedings. The mere fact that a decision of this Court may establish 
principles of law^ that will, indirectly and by way of precedent only, 
affect the rights of other owners of riparian lands upon the banks of 35 
this stream, is no ground for refusing relief in the particular case. 
This is a familiar characteristic of the decisions of this Court, and it is 
a novel suggestion that the Court should stay its hand in regard to the 
particular piece of land now in question, merely because the owners 
of other riparian lands are not Ijefore it. ' 40 

As for the discretion of the Court to grant or refuse relief by -way 
of declaration, I find it difficult to envisage — apart from relief by in- 
junction, such as was also claimed — ^what other form of relief the parties 
could have sought in this case in order to have their controversy settled. 

But adequate relief by way of declaration, whether witli or without 45 
injunction, is, in my opinion, appropriate and ought not to be refused. 

The parties are entitled to have their problem solved, and any declaration 
that might be made must, of course, be limited to the particular piece 
of land and can bind only the j)arties to this action. 

Then there is the further suggestion that the evidence on some of the. 50 
issues is scanty. Once again, the idea is novel. Where issue has been 
duly joined, and where the parties have put before tJic Court such 

evidence as they deem sufficient in support of their respective cases 

and perhaps, for all ' the Court may know, all the relevant evideuco 
obtainable — the duty of the Court is to decide the case on the evidence 55 
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submitted, even though it may suspect that more or better evidence 
might be procurable. In the words of Lord Moulton in North Western 
Salt Co., Lid. v. Electrolytic Alkali Co., Ltd. ([1914] A.C. 461) where 
an issue — in that case, it was a defence of illegality — is duly raised on 
5 the pleaduigs, the Court is entitled to assume that it has before it in 
e vidence all the relevant surrounding circumstances ; and, if any be 
missing, it is the party’s own fault, and he must take the consequences. 
‘ ‘ In such a case the legal motto, de non airparentibus, et de non existen- 
■■ tihus eadem est ratio, is rightly applied ” {ibid., 476). In other words, 
10 the Court must act upon the evidence placed before it, and, if the evidence 
be inadeqTiate, must determine the case by reference to the burden of 
proof. 

In the present case, the parties have strenuously argued the 
relevant cpiestions, and no counsel has invited us to exercise a dis- 
15 cretion to refuse relief by way of declaration, or has raised any question 
as to the rights of other riparian owners, or made any suggestion that 
fui'ther evidence could or should be procured. 

I turn now to the substantive issues. The proceedings arose out 
of an application b^^ the respondent to the District Land Registrar, 
20 made under what is now s. 80 of the Land Transfer Act, 1952. That 
section reads : 

The Registrar may, upon sucli evidence as appears to him sufficient, subject 
to any regulations under this Act, correct errors and .supply omissions in certificates 
of title or in the register, or in any entry therein, and may call in any outstanding 
25 instrument of title for that purpose. 

Obviously the power conferred by this section needs to be exericsed 
with the utmost caution in order to ensxire that no injustice is done to 
persons unaware of the proceedings ; and, in my opinion, where it is 
proposed to deal with any litigable question by proceedings under the 
30 section, the Registrar should decline to act xinless, and xmtil, all proper 
opportxxnities for litigation htxve been given. I certainly agx*aj with 
what has been said as to the desirability of notif3dng the Crown and 
River Boards in cases like the pi’esent. 

The land in respect of xvhich the respondent soxxght a certificate of 
35 title was delineated on a plan by metes and bounds. The whole of the 
land was claimed as an accretion ; bxxt, both in the Court below and in 
the argument before xis, it was also contended that the land belonged 
to the respondent b}’- virtue of the well-known presumption that a title 
to land boxmded b\’ a river extends usque ad ■medium filum aquae. The 
40 learned Judge upheld this latter contentioix, I’ejecting the contention 
advanced on behalf of the Attorney-General that the bed of the stream 
as a whole is vested in the Crown bj^ virtue of s. 206 of the Coal-mines 
Act, 1925, and stating that the Hxitt River Board’s contention, based 
on s. 73 (1) of the River Boards Act, 1908, was not pxit forward as matter 
45 rebutting the presunxption. Ho held, accordingly, that the appellants 
wore not entitled to tiie injunction they claimed ; and I understand 
his judgment as deciding that, the respondent had established her right 
to a cex'tificate of title usque ad medium filum aquae. The learned 
Judge vent on, veiy properI_y, to express his view on the facts as to the 
50 alleged accretion. He held that tlxe greater part of the hxnd claimed 
as accretion coxild xxot be so claimed, but, while not satisfied that any 
part of it V as true accretion, considered that the respondent might be 
al)lc to establish sxxcli a claim in regard to an undefined portion amounting 
to aboxxt onc-qxxarter or one-third of the land she had claimed. 

55 At the heaxing before us, Mr. Wild said that he did not dispute the 
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finding that not more than one-third of the land originally claimed 
could be regarded as a true accretion. I express no opinion as to 
whether there is any true accretion or what its extent may be ; but. 
as to the existence or extent of any accretion, I liave no doubt that, 
in‘e.spective of the form of the proceedings, the onus rests, as Mr. Cleary 
contended, on the respondent as the party asserting the affirmative 
of that issue in regard to land which was admittedly, at one time, part 
of the bed of the river, 

Mr. Wild also said that his client is not applying for a title extending 
ad medium fihim aquae. But he relied, nevertheless, on the ad medium 
filum presumption in order to justify the respondent’s claim to a certi- 
ficate of title for the whole of the land in question (that is to say, the 
whole of the land originally claimed as accretion) as being hers by 
virtue of the presumption. The proposition that the respondent owns 
the bed of the river ad meduim filum, unless her title to it is affected b3' 
s. 206 of the Coabmines Act, 1925, or bj^ the provisions of the Biver 
Boards Act, 1908, was not disputed b}?^ counsel for the appellants; 
and the first suggestion to the contrary appears in the judgments of 
my bretliren. 

In my opinion, apart from the statutory provisions just mentioned, 
the respondent is entitled ad medium filum aquae, and there is no reason 
why this midisputed proposition should not be accepted. As for the 
material available to support the finding, the presumption itself is 
enough in the absence of rebutting evidence ; and there is no rebutting 
evidence. Learned counsel for the appellants did not suggest that 
any such evidence could be adduced, or that they liad any desire to 
investigate the matter further ; and, with such eminent and experienced 
counsel, one may properly assume that they acted deliberately and 
advisedly. Moreover, I see no reason for supposing that they over- 
looked any matters that could have been put in evidence in order to : 
rebut the presumption. 

My brother Stanton makes the suggestion, admittedly not raised in 
argument, that, if the stream is navigable, not only within s. 206 but 
also in the ordinary sense, this circumstance may be relevant to the 
application of the presumption ; and he cites Mueller v. Tampiri Coal- : 
mines, Ltd, ( (1900) 20 N.Z.L.R. 89 ; 3 6.L.R. 138) and the dictum of 
Williams, J., in The King v. Joyce ( (1905) 25 N.Z.L.R. 78, 90, 91 ; 

7 GX.R. 598, 600, 601) to the effect that navigability will rebut the 
presumption, and that the earlier case had established the rule that the 
presumption does not apply to navigable rivers. With all due deference - 
to Williams, J., that dictum is scarcely a correct summary even of his 
own judgment in the former case, and certainly does not represent the 
ratio decidendi of the Court. As was correctly said by Chapman, J., 
in The King v. Joyce, the former case “was decided on what may be 
“ termed an accumulation of circumstances which were held to negative ' 
“the presumption” {ihid., 115; 615). Navigability was, no doubt, 
one of those circumstances ; but to have held it "sufficient in itself would 
have been contrary to the well-established rule of the common law : 
see, for example, Orr Eioing v. Colquhoun ( (1877) 2 App. Cas. 839). 
With respect, there is no doubt whatever that the presumption applies i 
even to navigable rivers. As was said by Lord Maugham, in delivering 
the judgment of the Judicial Committee in St. Francis Hydro Electric 
Co., Ltd. V. The Awg ([193'7] 2 All E.R. 541, 543), the presumption of 
law applies to a non-tidal river “ whether the river were navigable or 
“ not.” There is, in any event, no evidence in this case of navfo-abilitY ( 
at common law. ® 
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I suspect that V. Taupiri Coal-mines, Ltd. { (1900) 20N.Z.L.R, 

89; 3 G.L.R. 138) may have given rise to aii inclination to treat the 
presumption as a curious and anomalous rule, fraught with doubt, 
and requiring great caution in its application. In my opinion, it is 
5 not. It is a tool for the everyday use of conveyancers and Courts, 
the essence of the matter being that it is applicable as a matter of routine 
in every ease \vla;re .sufficiently strong rebutting circumstances are not 
proved to exist. Whether the rule be a good or a bad one may be a 
different ciuestion ; but, while it remains part of our law, it is not to 
It) be whittled down to a tenuous uncertainty. I have no hesitation in 
doing as counsel did and treating it as applicable here, subject only 
to tlie possi1>le effect of the statutes already mentioned. 

Before proceeding to a consideration of the matters that were actually 
debated befoi-e us, I think it desirable to. state my views as to the nature 
lb of a river boundaiy and some matters connected therewith, my con- 
clusions being nmcli influenced by those views. 

There is a broad distinction between a water boundary, whether it 
be tlie sea or an inlaiifl river or stream, and a boundary defined by metes 
and bounds. Wherever I speak of a liver boundaiy, or of land bounded 
20 by a river, or use any similar expression, I refer only to a true water 
boundary. Wliether the boundary is of the one kind or the other 
depends on the construction of the grant, or, in the case of land under 
the Land Transfer Act, of the certificate of title or other relevant 
document. I am not to be understood as suggesting that lands border- 
25 iiig u|)oii a river cannot have a fixed boundary along the line of the river. 
There may, undoulitedly, be such a boundary if it lies within the power 
of the grantor to confer it. Such a boundary was possible at common 
law, and is equally possible under the Land Ti-ansfer Act. It is perhaps 
desirable to ackl that there is nothing in the Land Transfer Act to prevent 
30 land bounded by u’ater from being described b}'- reference to such water- 
lioimdary, and that, in such cases, the boundary must necessai’Ii}' be 
of the same nature as a similar boundar}’ created by a common-law 
grant. In the present case, the respondent has a Land Transfer title 
to a piece of land comjirising 30 pp., more or less. This piece of land 
35 was included in an area of 105 acres granted by the Crown to a pre- 
decessor in title of the respondent on January 22, 1880, ‘‘ to hold unto 
“ [the grantee] his heirs and assigns for ever as from the 5th day of 
“October 1840.” In that grant, the land was described as “bounded 
“ . . . towards the east by a road line and the Waiwetu River,” 
40 and the marginal plan shows the eastern boundary as being a public 
road (now the Old Wainui Road) flown to a point near to the situation 
of tlie res})ondent’s land, and themce as the “ Waiwetu River.” There 
can be no doubt that, as a juatter of construction, the boundaiy of the 
respondent's land under this grant was a river or water boundary. 

45 it is exactly the sold of boundary that was considered in Madaren 
V. Aihirneii-General for Quebec ([1914] A.C. 258, 270) and was there 
h(‘l<l, notv ithstanding sonn; inferences to po.sts and stone boundaries, 
to make the land “ ri])arian ” or " bounded by the river ” (see also 
SccreUteif of Stale for India v. Fomar and Co., Ltd. ( (1933) 50 T.L.R. 
50 241) and Wolfe v. British Columbia. Electric Railway Co., Ltd. ([1949] 
3 D.L.R. 319, 321)). The distinction between such a river boundary, 
and a boundary defined by metes and bounds was clearly drawn by 
Coo'p('.i\ J.. in Strang v. Russell ( (1905) 24 N.Z.L. R. 916, 925, 926). 
In the case of a ri\rer boundary, the boundary may be variously stated 
55 as being the rii’er , or the water, or the bank of the river ; but the meaning 
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is always the same. Where there is a defined river-bank, the line is 
not the top of the bank, but the line to which the water comes, Clarke 
V. City of Edmonton ([1929] 4 D.L.R. 1010, 1024), the reference being, 
of course, to the line of the water when it exactly fills the bed in a normal 
f lood or fresh ; and a river boundary of this kind is also the boundary 
of the bed. 

I understand that the land comprised in the respondent’s certificate 
of title first appeared as a separate lot in Deposited Plan No. 9966, 
dated July, 1930. Her certificate of title is not before us ; but, 
according to the pleadings, the land is described therein by reference to 
this plan; and, no doubt, the plan on the certificate of title is a copy 
of the relevant portion of Plan No. 9966. Plan No. 9966 shows the 
south-eastern boundary as being the “ Waiwetu Hivei-”. There are 
no measurements or bearings shown along the boundary, and it is 
simply a curved line purportmg to be the edge of the river. In my 
opinion, this is a river boundary of the kind described above. Indeed, 
it could be none other, because, in the absence of any further grant from 
the Crowui, there could be no right to any other boundary. I can see 
no reason for supposijig that the common-law principles applicable to 
a river boundary do not apply in their full extent to land under the 
Land I'ransfer Act, in cases where, as in the present instance, the land 
is described as being bounded by a river. 

A river consists of the water, the bed, and tlie banks — the banks 
being the outermost parts of the bed on either side, and the bed being 
the ground covered by the waiter at its fulle-st flow" in ordinary floods : 
Ooulson and Forbes on Waters and Land Drainage, 6t]i Ed., 96. The 
bank is the line wkich divides the bed from the adjacent lands. It is 
well established that the boundary-line of lands bounded by water is 
not a fixed and unchanging line, but one that shifts or fluctuates in 
accordance with the natural changes in the position of the bed occurring 
by gradual and imperceptible processes. If the bed gradually encroaches 

by erosion, or gradually withdraw"s by deposit of alluvion, or by recession 
of the waters, the boundary shifts accordingly. Such boundaries 
‘■‘fluctuate in law as well as in fact : ” per Lindley, L.J,, in Hindson 
V. Ashby ([1896] 2 Ch. 1, 11), ci\mg Scratton v. Brotvn ( (1825) 4 B. and C. 
485 ; 107 E.R. 1140). The last-mentioned case dealt with encroachment 
by the sea, the owner of the foreshore being held to possess “ a moveable 
“ freehold ... a certain quantity of land shifting in situation ” 
{ibid., 498 ; 1145) ; and, as Bayley, J., there said : “ That must be the 
“ case of land fronting the sea or a river, where, from time to time, the ■ 
“ sea or river encroaches or retires. If the sea leaves a parcel of land, 

“ the piece left belongs to the person to whom the shore there belongs 
‘‘ . . . The Crown by a grant of the sea-shore w"Ould convey, not 

that which at the time of the grant is between the high and low- water 
“ marks, but that which from time to time shall be between those two ■ 
‘‘ termini. 'Where the ^antee has a freehold in that which the Crown 
“ grants, his freehold shifts as the sea recedes or encroaches ... I 
think that . . . as the high and low-water marks shift, the 

“ property conveyed by the deed also shifts ” [ibid.). 

Reference may also be made to In re Hull and Selby Railway ( (1839) . 
5 M. & W. 327 151 E.R. 139) another case dealing with the foreshore ; 

but the principle is the same as in the case of a river. 

In Foster v. Wright { {m%) 4 C.P.D. 438) a river had, by gradual 
and imperceptible process, shifted from its original bed till it eventually 
encioached upon certain lands wdrich had formerly lain, at some distance < 
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from the river, and were bounded otherwise than by the river. The 
question was whether the defendant, as owner of this land, was entitled 
to fish in the waters covering what had admittedly been his land, or 
whether the plaintiff, as the owner of an exclusive right of fishery in 
5 the river, could maintain an action of trespass against him for so fishing. 
Liiidlei/, J. (as he then was) held that the fishery carried with it the 
o\^ nci’shi]> <d' the soil of the bed, and said : “ If he Avas the owner of the 
“ old ]>ed of the river, he has day by day and week by week become 
“ tihc owuc'r of that AA'liich has gradually and imperceptibly become its 
10 “prtsent hod; and the title so gradually and imperceptibly acquired 
“ camuh- i)e deferded by proof that a portion of the bed iioaa '^ capable 
“ of i(l('!itification w'as formerly land belonging to the defendant or his 
“ predecessors in iitle {ibid., 448). Lord Coleridge, L.C.J., Avas not 
sat isfied thai, the light of the soil A\'ent Avith the fishery, but agreed that, 
15 if it A\’ere so, the legal consequences would be as stated by Lindley, J. 
In Hindson, v. Ashby ([1896] 2 Ch. 1 , 12), Lindley, L.J., said that he 
“ miglit [xaiiaps Iniv'e gone too far ” in one part of his judgment in 
Foster x. Wright ( (1878) 4C.P.D. 438), but I tliink this had reference 
to his opinion that the doctrine of accretion applies even Avhere the old 
20 boundaries can still be ascertained. 

The last-mentioned tpiestion has given rise to some difference of 
opinion {Hindson x. Ashby), but seems uoav to be settled, so far as we 
are concci'ned, by the decision of the Privy Council in Secretary of State 
for India v. Foucar and Co., Ltd ( (1933) 50 T.L.R. 241, 243), Avhere it 
25 Avas specifically held that the principle of accretion applies even where 
the former boundaries are known, or are capable of ascertainment. 
Their Lordships, indeed, Av^ere of opinion that it applies oven in the case 
of a. “ bounding grant ”, that is to saj^^, one confined by specific 
“ boundaries represented by the lines draAAui on the attached plans ” 
30 — Avhich I understand as meaning that such a delimitation of the 
boundary wall not affect the construction of the grant in this respect 
so long as, on the true construction, the river is the boundary. In the 
present case, there is no such delimitation of the boundary ; and the 
river is clearly the boundaiy, both in the CroA\m grant and in the 
■35 certificate of title. 

In my opinion, this conception of a shifting lAoundary and a movable 
freehold dominates the Avhole subject. When the physical river-bed 
sliifts by natural and imperceptible process, the boundary shifts accord- 
ingly, and the freeholds in the bed and in the riparian lands shrink, 
40 or expand, as the case may be. The title to the bed aaiII follow the 
movements of the bed ; and, AAuth all deference to a dictum of Williams, 
J., to the contrary in The King v. Joyce { (1905) 25 N.Z.J.I.R. 78, 94; 
7 G.L.R. 598, 603) the medium filum of the river must fluctuate in the 
same Avay, being at all times the middle line of Avhat is, for the time 
45 being, the bed of the rhmr : Earl of Zetland v. Glover Incorjmration of 
Perth { (1870) L.R. 2 Sc. & Div. 70). In this, I folloAA^ what is said in 
the passage cpioted by my brother Stanton from In re White { (1927) 
27 N.S.W.S.R. 129) {ante, p. 441, 1. 18), and differ respectfully from the 
passage lie quotes from GoodaWs Conveyancing in New Zealand, 2nd 
60 Ed., 719, Avhere the learned author speaks of “the original middle litie 
“ of the stream (as it existed at the date of the grant) ”. I admit, of 
course, that, as a matter of conveyancing, grants and titles may be so ex- 
pressed as to give boundaries that are fixed once and for all ; but, as 
already stated, I am dealing only with true AA'ater boundaries. 

65 If the respondent’s land had never been brought under the Land 



Transfer Act. lier rights in respect of accretion would ha\-o dc'pcaided 
upon the Crown grant and the common law. Any true accrel ion uould, 
in my opinion, have belonged to her, not as something over and ah()\'e 
what was conveyed to her by the Crown grant, but as paii and parcel 
of the land so conveyed. As was said in Secretary of Slate Jar [ iidia 5 
V. Fonmr and Co., Ltd. ((1933) 50 T.L.ll, 241) ; “ It is not tlial their 
“ Lordships are asked to presume that additional lands were granted 
“ by the Crown, but only that the Crown made grants vinch might 
“be either added to or diminished by the water. The cihaiice was 
“ inherent in the grant. The river gives, just as it may take away, 10 
“ and if the gift is gradual, little by little, from day to day, or from 
“week to week, the law for the reasons explained above deems what 
“is added to have been part of what was granted ” {ibid., 243). 

At common lawg therefore, any accretion Avovdd have \'C'sted in the 
respondent by force of the grant as being land within the houndary 15 
fixed thereby. In my opinion, the fact that the respondent's land is 
now under the Land Transfer Act, malces no difference in principle. 

In Auty Y, TJmnjjson ( (1903) 5 G.L.R. 541), Ednxirds. J.. held, without 
doubt, that accretions to land brought about by alteration in the course 
of a stream follow^ed, and wnre held under a Land Transfer title, saying 20 
that “ the land grows by imperceptible degrees ” {ibid., 543, 544), His 
decision was followed in converse circumstances in Verrall y. Nott 
( (1939) 39 N.S.W.S.It. 89, 99). In that case, the bed and shores of 
Sydney Harbour up to high-water mark being vested in a public 
authority by statute and held by it under a certificate of title issued 25 
by dh’ection of the statute, Nicholas, J., lieid that the boundary was 
“ ambulatory ” ; and that the doctrine of accretion applied in favour 
of an owner of lands fronting the harbour. In District Land Registrar 
of Wellington v, Snoiv ( (1909) 29 N.Z.L.R. 865; 11 G.L.IL 733), a case 
of erosion, the point that “ the I'iver boundary moved w'ith the erosion " 30 
was taken b^'- the eminent counsel appearing for the appellant, but was 
not mentioned in tlie judgments, presumably because the ciuestion 
whether title to the eroded land had been lost was regarded as depending 
on the doubtful question w'hether the title extended ad medium filum 
aquae. In Humphrey v. Burrell ([1951] N.Z.L.R. 262) the first two of 35 
the foregoing decisions were accepted b^^ Sir Humphrey O' Leary, C.J.. 
and Stanton, J., as authority for the proposition that, when accretion 
or erosion takes place, an owmer holding under a Land Transfer title 
becomes entitled to more or less land than is evidenced by his certificate 
of title. In other Avords, the boundary shifts. ' 40 

Turning to the ad medium, filum. rule, District Land Registrar of 
Wellington v. Sxioio ( (1909) 29 N.Z.L.R. 865 ; 11 G.L.R. 733) may, 

1 think, be regarded as sufficient autliority for the proposition that' a 
certificate of title to land described as bounded, by a river will, unless 
the prcsum})tion is rebutted, carry the title to the middle line of the 45 
river. The Court held that the relevant cpiestions of fact as to tlie 
application of the presumption could not be determined in those pro- 
ceedings ; Init it wars certainly assumed that, subject to those <-[Ucst ioms, 
the presumption would apply. In outlining the difficulties ju'csonted, 
the Court w'ont behind the certificate of title and referred to the question 50 
Avhether the original Ciwii grant would include the half of tlie bed 
In In re White ( (1927) 27 N.S.W.S.R. 129)--discussed below'--the 
question Avhether the presumption Avould apply in the case of a certificate 
of title which contained no reference to the middle line did iu>t arise 
and was not considered. The decision there that a person luinginfr 55 
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land under the Act and entitled ad medium f Hum is entitled to have that 
right recorded on the title, is not inconsistent with the view, apparently 
adopted by the Court of Appeal in District Land Registrar of Wellington 
V. Snoiv that the right will survive though not recorded on the title. 
On ])ri!U‘ip1e, I can see no ground for supposing that a certificate of title 
describing land as ])ounded by a river is to be construed any differently 
frotn a counnon-law grant in similar terms. Accordingljg I agree with 
the I'carued icial dudge’s view that the presumption is not rebutted by 
the fact Unit the respondent holds under a Land Transfer title. 

1 think it follows that the common-law principles outlined above 
ap])ly it) their full extisit to land under the Land Transfer Act in cases 
wluM'o, as h.ci'e, the bind is described as being bounded by a river. 

I turn, now to the contention of counsel for the appellants based on 
s. :2<K) of the CJoal-miiies Act. 1925 (ciuoted below). This was relied 
on [>artly in ansae?- to tlie respondent’s claim that she owns the bed of 
the t'i\-er atl me(tiuhtjiliun, and partly in answer to her claim of accretion. 
The lea!-?K'(i Solirilor- General argued tluit, in any case where the section 
;:i])plies, if the bed oi" the river shifts, ‘'the new bed does not become, 
“ ])i?t tlie old bed idways remains ” the property of the Crown. If 
so, and if s. 2d() a})])lies. the respondent can gain nothing b}?^ accretion. 

In my opinion, the doctrine of the movable nature of the freehold 
in the bed of a i-iver must be applied to s. 206, with the result that the 
titles of tlu' (Vown ;iiid of the ripa?‘ian owners will shift as the position 
of the b(^d changes by imperceptible processes of accretion and erosion. 
In this, I ai?i in accord with the learned author of GoodalVs Conveyancing 
in Xciv Zealand. 2nd Ed., 720. It follows that s. 206 is irrelevant in 
regard to m;cretions. In other respects its interpretation presents 
serious diffii-ulties. 

Before stating my views on the section, I think it right to say that 
the differences of opinion which emerge between my brother .Fair and 
me, in its interpretation, appear to spring from a fundamental difference 
in our approach to the task. I cannot add to this judgment by citing 
authorities ; but, in my opinion, the paramount rule to be observed 
in the construction of a statute is that the text, as a whole, is to be 
read in its ordinary and natural meaning, and, unless there be ambiguity 
or repugnancy, or the result be absurd or unjust, without speculation 
as to the probable or possible intentions of the .Legislature 31 Halsfyim/s 
Laws of England, 2nd Ed., 482, 483, 491, 497, 498, 499, 506, 507. .[f 

there are exceptions to tiiat rule, they are applicable only in exceptional 
cases ; and, in general, the intention must be ascertained from the 
text. The law is not, and can never be, an exact science ; but it 
should approximate as closely thereto as is reasonably possible, and de- 
parture from the rule in question renders exactitude, or precision, 
impossible. 

Section 206 of the Coal-mines Act, 1925, reads as follows : 


(1) Save where the bod of a navigable river is or has been granted by the 
Crown, the bed of such river shall remain and shall bo deemed to have always boon 
vested in the Crown ; and, without limiting in any way the rights of the Crown 
thereto, all minerals (inoluding coal) within such bod shall be the absolute j.»ro]>orty 
59 of the Crown. 


(2) For the purpose of this section — 

“ Bed” means the space of land which the waters of the river cover 
at its fullest flow withont over-flowing its banks: 

" ISTavigable river” means a river of suEficient width and depth 
(whether at all times so or not) to be used for the purpo-se of navigation 
i)y boats, barges, punts, or rafts. 


BTJTTERWOETH S LOCaL GOVEKNMEIST REPORTS 


(3) Nothing in this section shall prejudice or affect the riglits of riparian 
owners in respect of the bed of non-navigable rivei’S. 

Tliis enactment first appeared as s. 14 of the Coal-mines Act Amendment 
Act, 1903, re-enacted unchanged in s, 3 of the Coal-mines Act, 1905, 
and in s. 3 of the Coal-mines Act, 1908. In those three statutes the 5 
wording was as above, except for the definition of “ navigable river,” 
which ajfpeared therein in the following form ; 

“ Navigable river ” means a river continuously or ])eriodienlly of sufficient 
width and depth to be susceptible of actual or future boneficial use to the residents, 
actual or future, on its banks, or to the public for the purpose of navigation by boats, id 
barges, j)iints or I'afts. 

It will be seen that “ contiimotisly or periodically ” has now become 
‘‘ whether at all times so or not ” and that the reference to use by 
‘‘.residents ... on its banlcs,” as well as by “the public”, has 
disappeared. But, in regard to user, the words that remain are per- 15 
fectly general, and, on their face, would apply to residents on the banics 
and to all other persons whomsoever. It is difficult to see any prac- 
tical difference between the two formulae, and it is unlikely that, in a 
.section of this kind, a change of meaning was intended. I suspect that, 
as Mr. Evans contended, the draftsman of the Coal-mines A.ct, 1925, 29 
was merely saving words and aiming at simplification ndthout change 
of meaning, and intended neither to narrow nor to enlarge the scope of 
the section. To narrow it might be an abandonment pro tanto of 
lands theretofore vested in the Crown, while to enlarge it might be an 
encroachment uj)on titles previously vested in subjects. An alter- 25 
ation of wordmg does not necessarily imply a change of meaning ; 
Maxwell on. Interpretation of Statutes, 9th Ed., 320, and Craies on 
Statute Law, 5th Ed., 135. 

The learned Judge has, so to speak, segregated tlie phrase “for 
“ the purpose of navigation,” thus bringing the word “navigation” 30 
into strong emphasis as the key to the meaning ; and he interpreted 
it as coniKjting “ economic purposes such as the transport of goods 
“ for the purposes of commerce, agriculture, and the like ” [ante, p, 419, 

1. 5). With respect, this reads into the statute a limitation to econo- 
mic user which is not expressed, and which is not, in my opinion, neces- 35 
sarily miplied. To my mmd, the empliasis rests, not' so much on the 
word “ navigation ” as on the words “ by boats, barges, punts, or raffs.” 

The envisaged purpose is “ navigation by boats, barges, punts, or rafts ” 
and, wherever such craft are used for their proper purposes, there is, 

I think, “ navigation ” by boats, barges, punts, or rafts. There may 40 
be a problem in determining what are “ boats ”, “ barges punts 
and “ rafts ” respectively ; but, when that problem is solved, all that 
remains in this particular connection, is the question whether such 
means of i)assage or conveyance can be used with normal and reasonable 
facility. In regard to the meaning of “ boats”, I prefer to reserve 45 
m3' opinion, but, as at present advised, would not be disposed to limit 
the word to boats used commercially, or to depart in any other way 
from whatever may be the natural and ordinary meaning of the word. 

My brother Stanton the learned Judge’s suggestion unhelpful, 
and suggests as possibly preferable the view that there in ust be “ a 50 
“sufficiently continuous length of water” fit for the specified use 
{mie, p 442, 1. 30). My brother Fair, on the other hand, says notliing 
about that, hiit makes some other suggestions as to possible meanimfs^ 
and is of opinion that the word “navigable ” cannot have “its widest 
meaning ” {ante, p. 434, 1. 20). The differing suggestions of the 55 
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trial Judge and my respected brethren illustrate the difficulty th.it sd 
commonly arises upon any attempt to depart from the literal moaning 
of a statute. In the present instance, the statute itself defines the 
term navigable river”, and it is a little difficult to understand •.vh>- 
5 a further definition of navigability should be sought. I am inc-liriod 
to think, however, that, as my brother Stanton, suggests, the lenguh oi 
\rater available may be a relevant consideration, and that there* muj«l 
be sufficient length for normal and reasonable use of one or more of the 
specified kinds of craft. For instance, if rowing boats are “boats”. 
10 it would not be enough that one could be rowed a few 3 ^ 1 x 18 up or down 
the stream if the limits were such that no sensible person would wain 
to do so. That would not be “navigation” within the meaning of 
that word as used in the statutoiy definition. 

1 agree that the evidence as to navigability is scanty. But 
15 ma 3 ?^ be because no more evidence is available. It is not a que.stioii 
of actual user lint of capacitv for use ; and to me it seems reasonablN 
clear that tlie stream could be used 1 ) 3 ^ rowing boats and that, if rowing 
boats are “ boats,” it ma 3 ^ aecordingi 3 ’^ be navigable within the meaning 
of the Act. As will appear, however, a decision on the question of 
20 navigabilit 3 ' is unnecessaiy to 1113 ?^ judgment. 

Mi;. Wild contended, and I think rightl 3 *, that s. 206 of the tlinl- 
mines Act, 1925, has no application in this case because of the saving 
clause with which it opens. In a passage in his judgment in The Kiinj 
V. Morison ([1950] N.Z.L.R..247, 267, 1. 8; [1949] G.L.R. 667, 576) Han,s'.. 
25 in e.xplaining the section (but without any decision on the point), inserted 
the word “ express^ ” liefore the word “ granted,” as if the opening 
words were “ Save where the bed of a navigable river is or has been 
“ expressly granted by the Crown . . .”, and the learned author of 

GoodalTs Convey aneing in New Zealand, 2nd Ed., 718, also suggest.s 
30 that the section must “ presumabl 3 ^ ” be read as meaning “ expre.s.':l\' 
“granted.” Mr. Wild submitted that no such implication should be 
made. 

There lias been considerable sjieculation as to the purpose for u'hich 
s. 206 of the Goal-mines Act, 1025, was enacted ; but, whatever ma\-- 
35 have been its purpose, the opening rvords, “Save vliere the bed of a 
“ navigable river is or has been granted b}*- the Crown,” were obviousl 3 - 
intended to be dominant. There was to be no interference witli grant-- 
theretofore or thereafter made. This was natural in a section whicli. 
so far (if at all) as it might be confiscatoiy, made no provision for com- 
40 piensation. An unjust intention is not to be attributed lightl 3 ^ to the 
Legislature in the absence of clear words, and particularly v^^he^e the 
Legislature seems to have lieen at some pains to avoid injustice. 1 
am strongl 3 /^ of opinion that the opening words of s. 206 are not to be* 
departed from in an 3 ’- sense whatever unless one is compelled to that 
45 course, by the clear expression of a contrary intention elsewhere in thi*. 
section. Even if one were forced in the end to regard the section a:- 
merel 3 '' declai‘ator 3 ', that view must be accepted in preference to ar, 3 - 
confiscat(^i\y interpretation which would, contrary to the oirening words, 
interfere with grants actuall 3 ^ made by the Crown. 

50 The suggestion is, of course, that, where title to the bed of a sti-eam 
passes 1 ) 3 ’- virtue of the ad medkim filum presumption, it is not 
“ cxpressi 3 ’' ” granted. But the word “expressly” is one of con- 
siderable ambiguity, as witness my own decision in Burton v. McGregor 
([1953] N.Z.L.il. 487) as compared with the contrary and contempor- 
55 aneous decision of Davies, J., in hi re Langston ([1953] P. 100 ; ] 1953] 
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1 All E.R.. 928). A thing may be “ expressed ” by implication : 
Viscountess Bhmidda’s Claim. ([1922] 2 A.O. 339, 371). The learned 
Solicitor- Ge 7 ieral was no doubt conscious of this difficulty when he 
suggested the alternative formula, “ expressly or by necessary implication 
‘"other than the presumption ad medium f Hum He would admit 
all other implications, while rejecting the one selected implication. 
Once again we see the difficulties and uncertainties that arise when an 
attempt is made to qualify the v/ords of a statute. 

Now, on the supposition that the words of the section are to bo 
qualified as suggested, the intention attributed to the Legislature is 
the highly unreasonable and unjust one of leaving untouched any grant 
in which the bed has been “ expressly ” mentioned, but of confiscating 
the bed without compensation in anj'- case where it has in fact been 
granted but the words of the grant do not “expressly ’’ mention the 
bed. Why should the Legislature draw such cin arbitrary distinction ? 
Or, i-ather, why should such an arbitrary intention be attributed to the 
Legislature when the words it has used, if taken at their face value, 
are absolutely general and appl}^ to every grant ? 

The only answer I can see is the suggestion that the dominant purpose 
of the section was to negative, in cases coming within it, the rebuttable 
presumption that a grant of land bounded by a river is a grant of the 
land usque ad medium fihwi aquae. But, if this were the real and 
dominant purpose, is it conceivable that the section should have been 
drawn as it is and without any mention of the presumption ? For 
my part, I cannot conceive that a draftsman proceeding to expiess that 
intention could have been so inept as to express himself in the words 
of s. 206. 

Where the presumption applies, the portion of the bed to its middle 
line is included in the grant just as much as is the land expressly des- 
cribed ; and the grantee takes that portion of the bed by force of the 
grant and because the grant is construed as including it. As was said 
by Kay, J., in the well-known passage in Tilbury v. Silva ( (1S90) 
45 Ch.D. 98) : “ It is a law of conveyancing that, prlma facie, where 
“ a man grants land on the bank of a river, having himself the soil ad 
medium Jilum, Avdthout any words describing the boundary to be the 
“ medium filum, the soil ad medium filum passes by the grant ... 

“ It is a law by which you ascertain the parcel of a grant. It does not 
“ matter whether the land is copyhold, freehold, or leasehold. If it 
“ be bounded by a river, and the grantor has the soil ad medimn f ilii'm 
“ of the river, you presume, in the absence of evidence to the contraiy, ■ 
“ that the soil ad medkm, filuui of the river passes by the grant ” {ibid., 
108, 109). 

Accordingly, wherever there is a Crown grant to which the pre- 
sumption ajjplies, the portion of the bed ad •medium filum lias, in the 
words of s. 206 of the Coal-mines Act, 1925, been “granted by the * 
“ Crown ” ; and it has been so granted as fully and truly as tlie otlier 
lands comprised in the grant. It is irrelevant that rebutting circum- 
stances may show that no portion of the bed was, in fact, included in 
the grant. If the bed passes at all, it passes beciause it is granted, this 
being the meaning of the grant. ' 

The only possible answer to this argument is that, if it be accejitcd, 
it is difficult to find the purpose for which s. 206 w'as enacted. At 
common law% so it is said, the beds of rivers in New Zealand have always 
and necessarily been vested in the Crown, except wlann the Crown has 
granted them aw'ay ; and, therefore, unless the section is (‘(.mstruod as ; 
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confiscating the bed in the case of grants that operate by virtue of the 
presumption, it does not change the law. The underlying assumption 
is tliat the Legislature must necessarily have intended "to alter the law 
—an assumption V'hich I am not prepared to accept. Declaratory 
5 enactments are by no means uncommon. 

I am not satisfied tliat, even on the view I take of it, s. 20() is merely 
declaratory. Tn The Khuj v. Morison ([1950] N.Z.L.R. 2-17, 207': 

[ 1 949] (h L. !L 507, 570), U(ty, J., construed it as depriving the Wanganui 
Maoris of tlicii‘ customary rights in respect of the bed of the Wanganui 
10 Liver; and, in enacting s. 80 of the Maori Purposes Act, 1951, the 
Legislature proeoeded on tlie assumption that s. 206 (or, more correctly, 
its ])re(hH-essor of 1908) liad destroyed those customary rights. In the 
recent /ih'ecr case ([1955] N.Z.L.R. 419), it was unnecessary for 

the Court of ^ijipeal to consider the accuracy of that view, which was, 
15 nevertheless, tlie undca-lying assumption on which the proceedings then 
l)efoi'c the Court, uer(' based. Although I took part in that decision, 
and exiU'cssed tlie view that the section would no doubt prevent the 
granting of freehold orders in favour of Maoris, the eonsideral ion which 
I have been com])elled to give to s. 206 in the present case lias led me 
20 to doui)t that underlying assumption. I now think it arguable that a 
freehold oi-der may 1)0 a “ gi-ant ” within the meaning of s. 206. But, 
whether the matter be open to doubt or not, there is the fact that Ihiy, 
J,, and the lA'gislaturo, have attributed to s. 206 a particular legislative 
elTect which would ])revent it from being regarded as merely dechiratoiy 
25 even if, ns 1 hold, tlie saving words protect grants operating ad medmnt 
filicm liy virtue of the presumption. 

There is tlio further possibility that the section may jirevent the 
raising of a (.*lnim to any part of the bed of a navigable river on the giound 
of ad\'erse possession as against the Crown for sixty years or more. 
80 As it happens, 1 now have such, a claim in hand for decision, though, 
in the case, of a river not alleged to lie navigable. There is tlie further 
possibility that s. 206 was intended, in part at least, to take the beds 
of navigable rivers out of the scope of sucli statutory provisions as s. 78 
nf the River Boards Act, 1908. It may well have been thouglit desir- 
85 able, in regard to navigable rivers, to provide tliat the titles to their 
beds .should, notwithstanding those provisions, remain and be fleemed 
to ha\'e always been vested in the Crown in cases where the beds have 
not lieen granted away, hhnally, the Coal-mines Act is an odd place 
in wliicli to find a, general provision as to the lieds of navigable rivers, 
40 and one is led to wonder whether the section may not possess a purpose 
related to the enactment in which it appears, as, for instance, to ensure 
that the coal under the beds of such rivers sliould be available for the 
purposes of the Act. 

Lor these and other reasons I am far from convinced that the section 
45 is nuM'ciy declaratory. But there is no reason wdiy it should not be so, 
and it is not encumlicnt on the Court to find an interpretation which 
would make it otlier than declaratory. It may well have boon passed 
ex (ihnndauli caatehi in order to set at rest some supposed doubt as to 
the law. Tlicrc would be nothing startling in that ; and, for my part, 
59 if the fair and natural construction of its opening wnrcls rerluecs the 
section to the declaratory level, I would prefer to accept it as such, 
rather than to give it. a more specific efficacy by doing violence to the 
opening words in order to produce an unjust and almost cynically 
arbitrary result. Whatever else may be uncertain, I think it is certain 
55 that the Legislature did not intend to revoke existing grants, limiting 



its action to grants which operated as such by virtue of the ad medium 
j'ilum rule and revoking those without compensation, while, at the same 
time, leaving other grants untouched. The words it has used do not 
bear that meaning, but, on the contrary, expressly protect all grants. 

There is a curious cncumstance to which I have not as yet referred. 
The operative words are “ shall remain and shall be deemed to have 
“ alwajrs been vested in the Grown ”. There are no words purporting 
to vest or divest anything. The words “ shall remain ” look to the 
future, and the other words look back to the past, and there are no words 
operative in praesenti such as one would expect to find if the purpose 
were to divest interests already alienated from the Crown and to revest 
them in the Crown. This is the sort of thing one expects in a declaratory 
enactment ; and, in my opmion, the wording tells strongly against the 
theory that any divesting of private rights already acquired was 
intcndcfl. 

There is ample authoritj^ for the view that statutes derogating from 
commcni-iaw' rights must be expressed in clear and unambiguous langu- 
age ; 31 TJalshury^s Laws of Englmid, 2nd Ed., 502. The same rule 
ap]>lies to confiscation without compensation {ibid., 504) ; and, if two 
interpretations are open, the one that leads to injustice should be 
rejected {ibid., 506, 507). I emphasize that the question here is whether’, 
in spite of the clear words of the saving clause, the respondent’s title 
to the bed has been confiscated without compensation ; and I find 
nothing that rwruld induce me so to liold. 

I have not overlooked subs. (3) of s. 206 of the Coal-mines Act, 1925. 
It is in the nature of a proviso. As the section could not conceivably 
affect the rights of riparian owners in respect of the beds of non- 
navigable rivers, it is an obvious instance of a proviso intended to quiet 
the feai’s of pei’sons unnecessarily apprehensive : Maxwell on Inter- 
pretation of Statutes, 9th Ed., 166. It seems to assume that subs. (1) 
docs in some way “ prejudice or affect the rights of riparian oAvmers ” 
in respect of the beds of navigable rivers. But if, on its true con- 
structiorr, subs. (1) has no such effect, that construction is not to be 
departed from in order to give an operative meaning to the proviso. 
In West Derby Union v. Metropolitan Life Assmmice Society ([1897] 
A.C. 647), where a somewhat similar question arose, Lord Herschell, 
whose views wei’e concurred in by Lord Shand .md Lord Davey, said : 

If I thought the proviso as senseless as has been suggested, supposing 
“ the constrnction I put upon tlie Act is adopted, I should come to the 
“ same conclusion, and I thmk any other conclusion would he in the ■ 
“liighest degree dangerous. I decline to read into any enactment 
words which are not to be found there, and which would altei' its 
“ operative effect, because of provisions to be found in any pi’oviso ■” 
{ibid., 655), Lord Davey summed the matter up by referring to : 

“ . . . the old and apparently ineradicable fallacy of importing - 
“into an enactment, which is expressed in clear and apparently uin 
“ ambiguous language, something which is not contained in it. bv wliat 
“ is called implication from the language of a ])roviso wluch may or 
“ may not have a meaning of its own ” {ibid., 667). Lord Watsoiibs 
statement of the prmciple {ibid., 662) was approved by Viscount Alaugham i 
in Jennings v, Kelly {[1940] A.C. 206, 218 ; [1939] 4 All K.R.‘ 464 
470) and the piinciple does not infringe the rule there laid down tliat 
enactment, saving clause, and proviso are to be construed as a whole 
" each portion throwing light, if need be, on the rest”. T emphasize 
the words “if need he”. If subs. (1) were ambiguous, the proviso i 
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might elucidate its meaning. But it is not permissible to qualify or 
extend an unambiguous enacting clause in order to give operative 
effect to such a proviso. I am, accordingly, not prepared, in order to 
give operative effect to subs. (3), to interpret subs. (1) in a sense which 
5 its words do not bear. 

It follows that, as the respondent holds her title to the bed ad medium 
jihim aquae by grant from tlie Crown, s. 206 does not apply, and the claim 
of the Crown fails, uliether the river be navigable or not. 

The next jmint to be considered is the submission that, by reason 
10 of tlie provisions of the River Boards Act, 1908, the respondent can 

no certificale of tillc to any part of the bed. Section 73 (1) reads 
as follows : 

(1) All. rivei'.s, sti'Oiims, an; I \vat-ercour,ses within any river district eouatituted 
ii'idcr tiiis Act. whnlhor or not ttio same are navigable or are altered by the ebb 
15 itiKi flow of till' tidi', shall bo to all intents and purposes within and subject to the 
jurisilict ion of the l.-Joard, so far as niay be requisite for the construction or inain- 
ii'uancf of any worlds lu'ci'ssaiy to prevent or lessen any damage which may he 
occtisioned Ijy the ow'rflow or the breaking of the banks of the same. 

Then there* is s. 78, the relevant portion of which is as follows ; 

20 78. All the lands, Imiklings, erections, works, and other thing.s wliich have 

Iji.'vn or ht'i'eafter are taki'ii, [larehased, ol)tuiued, erected, constructed, and made 
hy or by tlie onler. or which arn or shall bo within or under the view, cognizance, 
or maniigenu'nt, of ua\ Board, witli the several conveniences and apjiurtonances 
thereunto ]’espe('ti\-ely belonging; , . . shall be and the same are hereby 

25 vested in ami shall be di'emeil to be the property of the Boitrd. 

It is established (hat these provisions vest the beds of tlie rivers 
ill the Botird, I hough the proprietary interest so vesting is a limited 
one onl_\' : set' Kinydaii v. Huft Bive^r Board ( (1905) 25 N.Z.L.K, 145 ; 
7 G.L.H. 034) and Ahihouhi River Board v. Wadrarapa South County 
30 ([1926] N.Z.J..R. 182, 186, 187 ; [1926] G.L.R. 1, 4). (A contrary view 
would seem to be taken in England in regard to the beds of rivers : 
Salisbury (Did Fordiuyhridye Dramage District Board v. Southern Tanning 
Co, (1920). Lid., [1927] 2 K.B. 566, 581.) To the English authorities 
referred to iii Kingdon's case, which deal mainly v'itli streets and sewers, 
35 there may Ik* usefully added, for a modern review of the authorities, 
the decision of the Court of Appeal in Port of London Authority v. 
Canvey Island Commissioners ([1932] 1 Ch. 446, 475, 476, 483, 485, 
499, 502). 

The question we ai‘e concerned with is not one merely as k> the 
40 statutory powei*s of the Board. I do not see how the existence of such 
powers could effect the respoudeut's title to the bed, or her riglit to a 
certificate of title iu respect thereof. But the possession by the Board 
of a vested jiroprietary interest in the bed, even though of a limited 
chai*acter, is a different matter. 

45 Uv. Wild coiit ended that the Board's interest does not amount to 
ownership and is wliolly iri*espeetive of title. He relied on two autliori- 
ties, the first being the flecision of the Privy Coimcil in Municipal 
( 'onncil of Sydney v. Young ([1898] A.C, 457), where it was said : Now 
"it has lieen settled by repeated authorities, which were referrefl to by 
50 ■■ tlie learned Cliief Justice, that the vesting of a street or jDublic Avay 
" vests no pi*opcrty in the municipal authority beyond the surface of 
" the street, and such portion as may be absolutely necessarily'' incidental 
■‘to the repairing and proper management of the street, but that it does 
“ not vest the soil or the land in them as the ow-ners. If that be so, 
55 the only claim that tliey could make would be for the surface of the 
street as being merely pro])crty vested in them qim street, and not as 
" general property " {ibid.. 459). 


458 


buttekworth’s local government reports. 


[1955] 


1 read this passage as ineauing, however, only that the physical 
extent of the ownership is limited — that is to say, that the soil or land 
is not owned usque ad coelum et ad inferos. The passage recognizes 
a vesting of property in the surface and such further portion as is 
necessary. Mr. Wild’s second authority was a passage in the Judgment 5 
of Earner, L.J., in Finchley Electric Light ComjMny v. Finchley Urban 
District Council ([1903] 1 Ch. 437). But Earner, L.J., plainly recognizes 
there a vesting of so much of the actual soil of the street as might 
“ be necessary ... a certain limited i^lpysical part of the street ” 
[ihid., 443, 444) ; and, when he goes on to say that tlie si al iitoiy ])rovision 10 
has “ nothing to do with title ; it is not considering a (piestion of title'’, 
iie is obviously referring to the general properly in tlie soil, and not 
contradicting what he has just said. There is, nioreovcM', the following 
clear statement by Sir Eichard Henn Collms, M.R., in the same case : 

■' . . . the word ' vest ’ means that the local authoiity do actually 15 

“ become the owners of the street to this extent : they become tin; 
owners of so much of the air al30vo and of the soil below iis is necessary 
to the ordinary user of the .street as a street, and of no more ” (cihkh. 
440). 

The effect of such statutory provisions is, I think, clearly shown 20 
in Port of London Authority v, Canvey Island, Cortimissioners ([1932] 

1 Ch. 446). Tliey do not " vest the soil ami the freehold of the land 
“ . . . fron the centre of the earth uj) to an unlimited extent into 

“ space, but only the surface of the land and so much space above and 
“ below it as is es.seiitial . . (per Lawrence, L.J., ibid., 483, 484). 25 

They pass “ an interest in the soil itself and not merely an easement, 

“ [though the interest is] no greater than is reciuisite, [and is] the least 
“ interest in the soil that is compatible with the proper exercise of the 
“ ‘powers’ ” (per Earner, L.J., ibid., 501, 502). Whatever its precise 
legaHiature may ])e, it is, in my opinion, an ownership, though limited 30 
physically to the minimum that is necessary. 

What has beeji said above as to the flnctuatiiig naluiv of rivei'- 
boundaries must apply also to the interest of the Bivei- Board in the 
bed. That interest will .shift as the bed shifts by accretion and erosion : 
and the respondent’s title to any accretion is, therefore, unaffected by 35 
the provisions of the River Boaixls Act, 1908. 

Tlie foregoing conclusions dispose of the question of title. Any 
proved accretion will belong absolutely to the respondent, subject only 
to the liazard of future changes in the river boundary. ,She has also 
a movable freehold in the bed itself medium filuni, excepting thereout 40 
so much as is comprised in the similarly shifting statutoiy ouiiership 
(ji the River Board. There remains the question whether she is entitled 
to have such rights embodied in a certificate of title under the Land 
Transfer Act. 

As to any accretion, it is already hers by virtue of her existing 45 
ccvtifioate of title, and is, in the contemplation of the iav\-, included 
t herein. It may be open to doubt whether acciction gives ri.se to ai) 
error” or ''omission” wdthin the meaning of s. 8() ol’ the Land 
Iransicr Act, 1952. But I do not think we are called upon to construe' 
that section, and all that need be said is that no amendment of the re- 59 
spojident’s existing title, and no new title that may be issued, may be so 
expressed as to purport to give her a boundary defined by motes and 
bounds in place of her fluctuating river boundaiqo No mattei- how much 
the area of her land may ha.ve inereased or how its sha])e mav hav(‘ 
changed, it ha.s to be rememl)ered that all that the Crown lu'is ever 55 
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granted in respect of this land is a title with a fliictnating river boundary. 
What effect that ma.}’ have in regard to subdivision is a, question that 
does not arise in this case. 

With regard to the i-espondent’s title to the bed ad medium filum' 
5 aqvae, ii also i-s already, in point of law, within her existing certificate 
of title. There is no reason 1 liat I can see whj it should not be expressly 
included by ainendiueiit', or even made the subject of a separate certi- 
ficate. lier interest in the bed is not a niei’e appurtenance or appendage 
to the riparian title, and at etnnraon law, and also, in my opinion, under 
10 the Land Transh'r Act, is capable of being dealt with separately ; 
('oulsaii and Forhr.^t an Walrr,'^ and Land Drainage, 6th Ed,, 115. But 
ilie ])oundaries are on Ihe. one side the fluctuating lioundary of the 
l■iver-bank and on th<> otlier the fluctuating middle line ; and they must 
Itc correcily so descri))ed and not converted into fixed boundaries. 

If) In m\' (ipinion, t!u' (‘ssenei- of the decision in In re White ( (1927) 
27 11 . i 29) is that the tille to the bed, being one with fluctuating 

boundaries, cmdd not bt* converted into one with fixed boundaries; 
and ! respectfully a(*eep1 the reasoning and results of the judgment 
so far as they rest on th.at gi'ound. Two matters were decided : (1) that 
20 the boundai-ies could not be fhd'ined by metes and bounds, and (2) that 
the description in the certifi<-ate of the land comprised therein should 
contain a statement that the ownership extended ad medium jihim. 
Thus, ttu‘ bed was eN:])ressly included in the title. It seems to me to 
be immaterial whet her the thing is done by mere words, or by plan, 
25 or in both ways, so long as the fluctuating nature of the boundaries 
is made eh'ai*. Being of opinion lliat the interest in the bed may be 
the sidjject (.»!' a se])arate certificate of title, I could not agree — and I 
flo not think that In re While decided — that it can only be described, 
by general words, as a sort of annexure to the riparian title. 

MO In In re White two oihei- grounds were suggested as altecting the 
applicant's right ; (1) the I'ights of other riparian owners in regard to 
tlie natural flow of the stream, and (2) any rights acquired by the public. 
But eveiy title to any ])art of tlu^ bed of a river is, in rny opinion, 
necessarily subject to such subsisting rights in respect of tlie waters: 
9<5 ( 'oulmn and Forhes tm Water--^ and Land Drainage, 6th Ed., 118. It 
is so at common law, and J do not see that a Land Transfer title can 
make any diflerenee. If it may, the matter is one to be dealt with, 
not by denying a cejtil'icate of title, but by the making of appropriate 
reservations in the certificate : but 1 ucchI not consider how, or to what 
40 extent, if at ail. this jieeds l<» lu' done. Nothing of the kind was, in 
fact, insi.sted on in the actual decision in In re White })rovi(ling for the 
embodiment in the e(M‘til'ieate <,)f llu* right ad rnedinini Jilum. 

In any eertificat(‘ of tith* issued to the respondent and expressed as 
extending ad niedinm fihiin, there must, of course, be appropriate words 
4.) exceptinu' thereout the siu'faee of the ])cd and so much above and below' 
the snrfac{' as is comprised in tlie statutory title of the Iviver Board. 
1 cannot sc<' that the existence of the Board’s title is any ground for 
refusing to the j-es[)ondent a eertificale <tf title for what she owns. I 
recogui/.e that it is <Ufficult oi- impossible to delimit geometrically the 
59 extent of the liorizontal exclusion. Tlie law is too imcertain to enable 
a ])lan to 1)0 constructed. But a iilan is only a means of description, 
and the excejited interivst can be ade<iuately described without a plan. 

Thesi? bcinu- mv views, 1 would give such relief as is appropriate in 
aci-ordanee thei-owith. But as these views are not shared by my breth- 
55 r(m f need not consider relief in detail. I would concur in allowing 
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the appeal, but doubt Avhether the proposed order as to costs is entirely 
just, the appellants having, on any view of the case, failed in several 
of their contentions, and respondent’s being left v'ith a p) 0 ssibility of 
establishing a title to part of what she claimed. 

There is one further matter to which I think reference should be made 
for the guidance of the parties. It appears to have been assumed that 
thti jhysical extent of the respondent’s rights {if any) is to be ascertained 
by a pi'olongation in straight lines of her upper and lowci’ boundaries 
^dho}l meet the l.)ank of the river. This is almost certainly wrong 
both as to accretions and as to title ad tnedium Jibim. As to the 
ascertainment of tlie uijper and lov/er boundaries of acer('1ions, see 
liiddiford v. Feist ( (1902) 5 G.L.R. 43) where the sul\ject is fully dis- 
cussed; and, as to title ad medium fikmi, see the footnote in Coidson 
and Forbes on Wafers and Land Drainage, 6th Ed., 113, dtiug Darling's 
Trustees v. Caledonian Railimy Co. { (1903) 5 F. (Ct. of iSess.) 1001) 
and other cases. 

Appeal allowed. 

tSolicitors for the appellants; ('rown Law Office (Wellington) and 
Hogg, (Jillespie, Carter, and Oakley (Wellington). 

iSolicitors for the respondent : B<dl, Gully, and Co. (Wellington). 


[in the i.and valuation court.] 

In re WANGAl^I CITY VALUATIONS. 

Land Valuation Court. Wanganui. 1954. July 28, 29 ; November 
18. Archer, J. 


]'aluatio)i of Land — Unimproved, Value of City Properties — Valuation by Cmn- 
parison with Normal Sales of Similar Land recently sold — Proper Method of 
Valuation — Gapitalhation of Net Annual Rentals Considered- — Vcduation of 
Lund Act, 1951, s. 25. 

Seven owners of shop iiroperties in Victoria Avenue, tt'anguiuu. axipealed 
against decisions of the Wanganui Land Valuation Commit fo(?, upon their 
objections to valuations made by the Valuer-General, on a ro\’ision of the 
Valuation Roll for the City of Wanganui. The general effect of Iho revision 
was to increase the aggi'egate capital value for the City by aj )]-)roxinaately 
75 iier cent., with similar increases in both the unimf)roved value and the 
aggregate of improvements. The respective increases in Victoria Avenue, 
the principal shopping stxeet of Wanganui, varied somevdiat from the general 
average. In this street, the average increase in capital value was about 
(50 per cent. ; in unimproved value, 44 xier cent. ; and in the value of impro\ o- 
ments, 83 per cent. 

The appellants made no objection before the Court to certain increases 
in the capital value of their properties, Avhicli had been made, by the Land. 
Valuation Committee. The evideiree showed that there had been a numljc-r 
of sales of shop properties in Victoria Avenue, both before and since tlio date 
of the revision, and that the prices x>aid had in general been liigher than the 
capital values tixed on the revision. 

Tire appellants elaimed, however, that in the apportionment of the capital 
values as between the land and the improvements, too much had boon, 
allowed for the land and too little for the improvements ; and they contended 
that there should be a general reduction of 60 per cent, in the unimproved 
values of the properties concerned. In accordance with the prescribed form 
of objection, they had set but their estimates of the ti'ue values oi‘ their iok- 
xreetive properties ; and in the aggregate, they asked therein for unimproved 
values totalling £38,310 to bo reduced to £29,712, or by about 23 per cent. 
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Tho Land Valuation Cominittee made minor reductions in the unimproved 
value in six of the cases. The issue before the Court was whether the unim- 
proved values in all the cases should be further reduced, on the ground that 
the Valuer-General liad adopted a v/rong method of valuation. 

H., the valuer principally concerned, said in evidence that he first fixed 
the unhnju'oved value of each property by reference to six sales of comparable 
properties in Victoria Avenue. By an analysis of these sales, made with the 
advantage of long experience as a valuer in Wanganui and elsewhere, and 
taking into accovnd-. all other relevant facts which were available, he had 
determined the unimproved values of the six properties sold. From these 
values, and with the assistance of a traffic count taken at four suitable points, 
he had then drawn up a gi-aded scale of ununpi'oved values for Victoria Avenue. 
He said tliat he had done tliis without regard to the improvements on any 
individual property, save in tho case of tho six properties which had been 
sold. The improvements on all other properties had been valued by G. ; 
aird the capital values in each case had been arrived at by the addition to tho 
rrnimproved ^imluo, which H. had fourrd, of the A’^alrre of the improvements 
which had been independently assessed by G. 

Field) 1. That tho evidence did not warrant the conclusion that tho 
Valuer-General had adopted a wrong princiirlo of valuation. 

Thomas V. Valaer-Gemral ([1918] N.Z.L.R. 164; [1918] G.L.R. 64) 
followed. 

2. That there was nothing in the evidence to justify tho appeUants’ view 
that there had been a reduction in nrrimproved values in Victoria Avenue 
since 1947, wlren the previorrs valuation had been mad<r ; and that the 
acknowledged increases irr capital values since that date had been reflected 
in the value of tho land as well as in the value of the iraprovemerrts thereon. 

In re JJsmore Valuations ( (1953) 12 The Valuer, 277) referred to. 

3. That tho appellants had not discharged the otrus of proof imposed on 
thenr by s. 23 of tho Valuatiorr of Land Act, 1923 ; and their claim for a general 
reduction of 50 per cent, in the unimproved values fixed by the revision of 
the Valuation Rolls in 1952 accordingly failed. 


APPEALS by seven owners of sliox) properties in Victoria Avenue, 
Wanganui, against decisions of the Wanganui Land Valuation Com- 
mittee upon objections to valuations made by the Valuer- General on 
a revision of the Valuation Roll for the City of Wanganui, dated March 
5 31, 1952. The previous Valuation Roll had been made in 1947, and 
was based on 1942 values, in accordance with the law then in force. 
The general effect of the 1952 revision w'as to increase the aggregate 
capital value for the city by approximately 75 per cent., with similar 
increases in both the unimproved value and the aggregate value of 
10 improvements. The respective increases in Victoria Avenue, the 
principal shopping street of Wanganui, varied somewhat from the general 
average. In this street the average increase in capital value was about 
60 per cent., in unimproved value 44 per cent., and in the value of 
improvements 83 per cent. It followed that the proj)ortion of the 
15 aggregate unimproved value for the city as a whole which was borne 
by Victoria Avenue land had been somewhat reduced by the re5dsion. 
While in 1951-52 it amounted to 27.28 per cent., it was reduced for 
the year 1952-53 to 22.81 per cent, of the wliole. 


Armstrong, for the appellants. 
20 Heenan, for the CroAvn. 


Cur. adv. vuU. 


The judgment of the Court was delivered by 

Archer, J. [After stating the facts, as above :] These general facts 
assume some importance because the principal complaint of the appel- 
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laiits was that the unimproved values fixed for Victoria Avenue land were 
too high, and that in consequence (city rating being on unimproved 
value), their properties were called upon to bear an undue proportion 
of the city rates. The natural inference from this complaint was that 
the increase in the appellants’ valuations had added to their rating ;> 
liability, but this does not appear to have been the case. As already 
pointed out, the share of the total rating liability of the city which is 
borne by Victoria Avenue land has been somevdiat reduced, and a 
correspondingly greater share is no^r borne by the rest ot the city. The 
evidence showed that, in consequence of the revision, the general rate 10 
was reduced from 2s. 6gd. in the £ for the year 1951-62 to is. 6^d. in 
the £ for the following year. In the case of three of the properties 
concerned in the appeal, and which were claimed to be typical, the 
aggregate rates payable were said to have been reduced from £1364, 

9s. lOd. in 1951-52, to £1,274 18s. 6d. in 1952-53. 15 

The appellants made no objection before the Court to certain in- 
creases in the capital value of their properties, which had been made 
by the Committee. The evidence showed that there had been a 
number of sales of shop properties in Victoria Avenue, both before and 
since the date of the revision ; and that the prices paid had, in general, 20 
been higher than tlie capital values fixed on the revision. It would, 
therefore, appear that the burden of rates had not been found so heav’-y 
as to depreciate the market values of Victoria Av'^enue properties to 
below the cajjital values so fixed. 

The appellants claimed, however, that in the apportionment of these 25 
capital values as between the land and the improvements, too much 
had been allowed for the land and too little for the improvements. In 
accordance with the prescribed form of objection, they had set out 
their estimates of the true values of their respective properties. In 
the aggregate they asked (in these forms of objection) for unimproved 30 
values totalling £38,310 to be reduced to £29,712, or by about 23 per 
cent. 

The case put by the appellants to the Court, however, was that there 
should be a general reduction of 50 per cent, in the unimproved values 
of the properties concerned. No attempt was made to assess the 35 
unimproved values of the individual properties, save in such general 
terms as were claimed to show that the values fixed upon the revision 
Avere so grossly excessive that it would be reasonable to reduce them 
by half. The Committee made minor reductions in unimproved value 
in six of the cases, and the issue now before us is whether the unimproved 49 
values in all cases should be further reduced. 

It is provided by s. 23 of the Valuation of Land Act, 1951, that the 
onus of proof upon the hearing of an objection rests with the objectors, 
and it is, therefore, for the appellants to satisfy us that the assessments 
in question, as amended by the Committee, ai-e still too high. 45 

The revaluation of Victoria Avenue was based on the values winch 
had been fixed in 1947, and which were then either accepted by the 
owners or adjusted in appropriate proceedings. If the present claims 
by the appellants are correct, it must follow either that these valuations 
were grossly too high, or that there has been a substantial fall in un- 59 
improved values between 1947 and 1952. The 1947 valuations were 
made in accordance with the Servicemen’s Settlement and Land Sales 
Act, 1943, and the suggestion that unimproved values in Victoria 
Avenue, Wanganui, were considerably less in March, 1952, than in 
December, 1942, is startling, and contrary to general experience in other 55 
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parts of New Zealand. It is difficult to reconcile with the fact that th:‘ 
unimproved values assessed for the rest of Wanganui were increased oji 
the average to a greater degree than in the case of Victoria Aveniu', 
and were generally accejited without serious objection. It appears to 
be inconsistent with the admission that there has been a substantial 
increase in capital values, and with the fact that though all the land in 
Victoria Avenue has been revalued ozi a uniformly graded scale, onlv 
seven objections have been brought before the Court. 

The acceptance in full of the appellants’ claims would lead to dis- 
turbing residts. It would mean that seven property owners would 
have their rates reduced to about one half, while the owners of neigh- 
bouring properties would continue to be liable for the same rates as 
before, unless able to obtain consequential adjustments in their valuations. 
If all unimproved values for I’ictoria Avenue were I’educed by 50 per 
cent, as sought by the appellants, the aggregate values in this stre('l 
would be reduced from £603,345 to £301,673, and the proportion of the 
city rates i)ayable in resjiect of this area would be reduced from 22.81 
per cent, to 12.S7 per cent. It is, of course, probable that the amount 
by whiclii \dctoria Avenue ratepayers would be so relieved would liai e 
' to be found by an increase in the rate levied over the city as a whole. 
These facts should not deter us from accepting the appellants’ conten- 
tions if sound, but they warrant the ecmment that it is not without 
good 1 ‘eason that the burden of proof is laid upon the appellants. 

The Valuer-GeiieraTs assessments were attacked by the appellants 
' on the ground that a wrong method of valuation had been adopted, 
and it was alleged to follou' from this that liis valuation.s could liave no 
validit,y. The Committee accepted this contention and expresserl 
itself in its judgment in the following terms : 

“ Tlie method adopted by the Government Valuer is in no sort 
' of doubt v4iatever. He stated that, with respect to each properU', 
he first estimated its capital value by reference and relation to six 
sales of improved properties in Victoria Avenue during the previozis 
year. Having tlnis fixed the capital values of the objectors’ 
properties, the Valuer then fixed the value of the then existing 

> improvements on such properties — they vore all shop or office 
(uojierties — and then deducted the value of such improvements 
li'om the capital value already determined, and treated the differ- 
ence as the unimproved value of the properties. We are of opinion 
that such a method of ascertaining the unimproved value is clearly 

> wrong and contrary to the express provisions of the Valuation ui‘ 
Land Act, and it has more than once been so held by the Courts.’’ 

The Committee purported to base its findings upon Duthie w 
Valuer- General ( (1902) 20 N.Z.L.R. 585) ; Thomas v. Valuer- Genera L 
([1918] N.Z.L.R. 164 ; [1918] G.L.R. 64), and TooJiey’s, Ltd. v. Vahier- 
» Geiierai, ([1925] A.C. 439). 

We are bound by the principles enunciated in these well-know ji 
cases, and it is clear that if the Government valuer had in fact followcil 
the coiu’se described in the Committee’s judgment, his procedure would 
have been in conflict with these principles. We have re-hcard th-c 

> ev'idejice, however, and are of opinion that, as given before us, the 
CAudenee does not warrant the conclusion that the Government valuer’s 
methods ivere as described by the Committee, and ivere such as to 
warrant the criticism applied to them. 

Mr. Hartnell, the valuer principally concerned, said in his evidence 
) that ho first fixed the unimproved value of each property by reference 
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It would seem, therefore, that the Committee considered that the 
Department’s supposed adoption of a wrong method of valuation con- 
clusively established that its assessments could not be accepted, and 
relieved the objectors of aity further responsibility to prove them to be 
wrong. Our contrary finding upon this aspect" of the matter means 40 
that whatever might otherwise have been the case, as to which we 
express no opinion, the onus of proof still rests upon the appellants. 

The question for determination, then, is whether the evidence as a 
whole establishes that the unimproved values, as adjusted by the Com- 
mittee, are too high. In support of this contention, the' appellants 46 
relied on the evidence of Mr. Prmce, an architect, and IVIi’. Moffett, 
an estate agent and valuer. Mr. Prince made no claim to be a valuer 
or to have valued any of the properties concerned, and his evidence 
related only to building costs as at the date of the revi-sion. Mr. 
Moffett applied these costs to calculations he had made in order to 50 
determine the unimproved values of the respective properties. In so 
doing, he made reference to the four methods of arriving at unimproved 
value which are described by J. F. N. Murray in his book, Principhn 
and P7'a6tic& of Valuation, immely — 


to six sales of comparable properties in Victoria Avenue. Explaining 
his method m detail, he said that by an analysis of these sales, made 
with the advantage of long experience as a valuer in Wanganui and 
elsewhere, and takmg into account all other relevant facts which wnre 
available, he had determined the unimproved values of the six properties 5 
sold. From these values, and with the assistance of a traffic count 
taken at four suitable points, he had then drawm up a graded scale of 
unimproved values for Victoria Avenue. He said he had done this 
without regard to the improvements on any individual property, save 
in the case of the six properties which had been sold. He said that the 10 
improvements on all other properties had been valued by a Mr. Gilliand, 
and that the capital values in each case had been arrived, at by the ad- 
dition, to the unimproved value which he had found, of the value of the 
improvements wdiich had been independently assessed by Mr. Gilliand. 

Mr. Hartnell was not discredited in cross-examination, and, not- 15 
withstanding the different view taken by the Committee, we see no 
reason to reject his evidence. If it is accepted it would seem that he 
was not guilty of any infraction of the principles laid down in the cases 
cited, but that he acted strictly in accordance with Thomas v. Valuer- 
General ([1918] N.Z.L.H. 164 ; [1918] G.L.R. 64), the headnote of Avhich 20 
includes the following : 


The Valuer can not bo said to have adopted a wrong principle of valuation by 
determining first the imirnproved value and then adding the value of the irapro'S'o- 
ments to ascertain the capital value. 


The great rveight given by the Committee to this matter is clear 25 
from the following quotations from its judgment, and from the report 
supplied to the Court by the Chahman : 


It is hard to understand why a method so strongly condemned as being 
contrary to the law should still be followed. As it is contrary to the law, we camiot 
accept or sustam the findings of the unimproved values deduced by .such a 30 
method ... 


The Committee was of opinion that the method of ascertaining the unimproved 
values used by the Valuei’-General was not in accordance with the provisions of 
the Valuation of Land Act, and that therefore there was no presumption that the 
unimproved values so found were cori-ect. 
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(1) By comparison with similar lands sold in an unimproved state. 

(2) By analysis of sales of improved land. 

(3) By capitalization of actual net rentals. 

(4) By capitalization of net rentals based on hypothetical development. 

5 It is generally agreed that the first of these methods is the most 
direct and reliable, provided there have been sufficient suitable sales of 
unimproved land for purposes of comparison. In this instance, the 
only sale which might lie of use in tliis respect was a sale in July, 1950, 
of a vacant section in Victoria Avenue, some distance from the properties 
10 conccirned in these appeals, and where the land was agreed to be of much 
less value than where these properties are situated. The sale in 
question w^as at a price slightly above its 1947 Roll value, but well below 
the value fixed on the 1952 revision, which the then owmers, nevertheless, 
accepted without objection. Mr. Moffett invited the Court to draN\' 
15 certain inferences from this sale, but we confess that w'-e have been 
unable to follow his reasoning. It was a single sale which took place 
some time before the date of revision, and w^as of land some distance 
from the best part of Victoria Avenue. It is, therefore, in our opinion , 
of little value as a guide to unimproved values in the more valuable 
20 portions of the Avenue. Mr. Moffett admitted as much in cross- 
examination ; and the appellants’ case cannot be supported by reference 
thereto, or by the calculations which Mr. Moffett attempted to base 
thereon. 

The second method is one which has been frequently accepted, 
25 subject to a proper recognition of its limitations, by the Courts. This 
was the method principally relied on by the Department, according to 
Mr. Hartnell, whose evidence thereon we are prepared to accept. 
There were seven sales of properties in Victoria Avenue during 1950, 
ten sales in 1951, and there have been eight sales since the date of the 
30 revision. It is a basic principle that the sales to be relied on must be 
normal sales made reasonably near to the date of valuation. Mr. 
HartneU said he had disregarded the 1950 sales because he thought them 
too far removed in point of time, and had disregarded four of the 1951 
sales for various reasons. He claimed to have analysed the other 
35 six sales in 1951 and to have been able to ascertain from his analysis, 
together with other facts in his possession, the market value of the land 
sold ; and from that to have been able to draw up a graduated scale 
of values for unimproved land in Victoria Avenue, We are aw^are that 
the reliability of any assessment of unimproved value is largely dependent 
40 upon the integrity, Judgment, and experience of the valuer, but Mr. 
Hartnell impressed us as a valuer of experience, whose opinions could, 
in general, be relied on. It must be held against the appellants that 
their valuer, Mr. Moffett, had made no attempt to use this wcll-recog- 
ni/.ed method of valuation, and he appeared to have been little influ- 
45 enced in his opinions as to value by any of the actual sales. 

Mr. Moffett had relied principally upon the third and fourth methods 
of valuation, which while theoretically acceptable, are so much dependent 
on judgment and opinion as to be liable to a wide margin of error. 

The third method is based upon a capitalization of the net annual 
50 rentals of the properties in question, after deduction from the gross 
rentals of aU proper outgoings, and of allowances for repairs and depreci- 
ation and for interest on the value of the improvements. 

The fourth method is similar in character, being based upon a 
capitalization of the estimated net rentals which could be obtained, 
55 after making similar deductions from the estimated gross rental recover- 
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able from a hypothetical building designed to make the best use of the 
la,nd. 

Under these methods the vainer has to assess, in the one case, the 
value of the existing buildings, and, in the other, the cost of a hypothe- 
tical building ; while in each case he must estimate the annual out- 5 
goings and fix a proper allowance for interest and a proper rate for 
capitalization, all being matters of opinion which vitally affect the final 
result. It may be of interest to note that, in applying either of these 
methods, an additional allowance of 10s. per week in the estimated 
net rentals would automatically result in an increase of £26 in the balance 10 
to be capitalized, which if capitalized at 5 per cent, would result in an 
iiierease in the resulting unimproved value of £520, oi“, if capitalized at 
4 per cent., of £650. 

There were substantial differences between Mr. Prince and the 
Department as to building costs in March, 1952, and between Mr. 
Moffett and the Department as to proper rates for interest and capital- 
ization. Mr. Moffett used both for the calculation of interest and for 
capitalization a rate of 5 per cent., implying thereby that an owner of 
])roperty in Victoria Avenue should be assured of a net return of 5 per 
cent, upon the value of the land and of the buildings, and whether 
calculated in respect of the buildings actually upon the land, or of 
hypothetical buildings to be erected thereon. The 5 per cent, rate 
was accepted by the Committee ; but, notwithstanding that it ma^v 
appear prnna facie to be reasonable, we have considerable doubt whether 
it is the proper rate to use for the purposes of this case. Its propriety 25 
must be tested, think, by reference to the net returns on capital 
being received by the owners of properties in Victoria Avenue at or 
about the date of valuation. There is no material dispute as to the 
capital values of the properties under appeal, and it should not be 
difficult, therefore, to ascertain the net returns received by the owners. 30 
Mr. Moffett himself purported to calculate the net rentals in respect of 
four of these properties, and arrived at the conclusion that the net 
return in each case was either less, or ^ ery little more, than 3 per cent, 
of the capital value. Mr. Hartnell had taken out the net rentals of the 
six properties on tlie sales of which he had based his unimproved values, 35 
and found that the current rentals were returning on the average, little 
more than 2 per cent, net upon the prices paid for the properties con- 
cerned. Mr. Moffett agreed that the net rentals in these cases would 
not, for the most part, exceed 2|- per cent. 

The propriety of a capitalization rate so high as 5 per cent, has been 40 
considered in several reported cases. In B. Estate to B. Co., Ltd. 

{ (1947) 23 N.Z.L.J. 183), it Avas shown in evidence that the net income 
from rentals of a large city building in Chiistchurch, consent to the sale 
of which for £45,000 was sought in the Land Sales Court, had never, 
in a long period of years, reached 2 per cent, of the owners’ estimate 45 
of its value. It was also shown that, assuming an increase in gross 
rentals of 25 per cent., the net return upon the price of £45,000 Avoidd 
have been no more than 2.1 pei’ cent., or with a 50 per cent, increase, 

3 per cent. ; though, by reason of rent restrictions, such increases were 
by no means likely. The Court expressed the view that a rea.sonable 50 
rret return for an investor in city property would be 4 pci- cent., 
though, on the price of £40,000, at which the sale was a})provcd, the 
immediate net return to the buyer might have been no more than half 
that amount. 

In In re n Lease, Wellimjton City Corporaiion to Wilson { (1936) 55 
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i N.Z.L.G.R. 394), Smith, J., discussed the rental that should be paid by 
a prudent lessee of Wellington city property on the renewal of a twenty- 
one years’ lease. There was evidence that, in practice, renewals had 
been made at from 1 per cent, to 3 1 per cent, of the unimproved value, 

5 and tlve rental fixed was eqtiivalent to 3.3 per cent, of the value of the 
land. 

/A In the Land and Valuation Court (Australia), Sugar man, J., in his 

judgment on Objections to Valuations in the Valuation District of 
Lisniore { (19,53) .12 The Valuer, '211), discussed very fully the methods 
10 of ascertaining unimproved value and their limitations. A Govern- 
ment valuer had there used a capitalization rate of 3-|- per cent, as against 
a rate of 6| per cent, used by^ a valuer called by the objectors, while it 
was alleged tliat the Fair Rents Board liad adopted the practice of 
allowing rents calculated to produce a net return of 5 per cent. The 
15 evidence suggested that sale prices were consistent with net returns 
averaging in the vicinity of 3| per cent., and Sugarman, J., appears to 
have considered a capitalization rate of 4 per cent, to be reasonable in 
all the circumstances. 

We are of opinion that the proper rate for capitalization is, in part, 
20 dependent upon the facts of the particular case, and upon the evidence 
of values, rentals and prices at the time and place in question. In this 
case, there is substantial agreement as to capital values, and ample 
evidence of sales to confirm the capital values assigned to Victoria 
Avenue properties upon the 1952 revision. The evidence shows quite 
25 clearly, however, that the rentals then current did not return a net 
5 per cent, on such values to the owners. It, therefore, appears to us 
that a 5 per cent, capitalization rate is too high, and that calculations 
based thereon are, in consequence, misleading. 

Before examining Mr. Moffett’s evidence further, we think it proper 
30 to mention that there was a considerable measure of inconsistency in 
the views advanced by or on behalf of the appellants as to the values 
of their respective properties. This may be ilhistrated by reference 
to one of the properties under appeal, that of Wanganui Leatheries, 
Ltd. The valuation of this property upon the 1952 revision was as 
35 follows : 

Capital Unimproved Value of 

Value Value Improvements 

£11,730 £6,930 £4,800 

The Notice of Objection lodged by the owners contained the state - 
40 ment ; 

The purchase price 15 months ago was £10,000 aird in that time values have 
receded. We paid the ceiling price and cannot see that valno.s have advanced. 

Embodied in the notice was the owners’ estimate of the value of 
the property, which was as follows ; 

45 Capital Unimproved Value of 

Value Vahie Improvements 

£10,000 £4,785 £5,215 

^ After hearing the objection, the Committee amended the valuation 

^ to le id : 

50 Capital Unimproved Value oj 

Value Value Jmprovemen's 

£12,400 £6,600 £5,800 

Notwithstanding their opinions as expressed in their objection, the 
owners accepted this increase in the caj)ital value, but appealed against 
55 the unimproved value of £6,600. 
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Before the Court, Mr. Moffett explained that he had assessed the 
unimproved value by four separate methods, and with the following 
results : 

1st method : £3,589 
2nd method : £3,640 
3rd method : £020 
4th method : £2,780 

(or £3,780i 


Ml'. Moffett then declared himself satisfied that the original un- 
improved value of £6,930 ought to be reduced by half, or to £3,465. 10 

As the oMuiers had accepted the capital value of £12,400 fixed by 
the Committee, it follows that the Court was invited, if it accepted the 
proposed unimproved value of £3,465, to fix the value of the improve- 
ments at £8,935. IVIr. Moffett had himself valued the improvements, 
however, at £7,220, w^hile the ovmers themselves had estimated their 15 
value at £5,215. It will be seen, therefore (for the foregoing figures 
are typical of those applicable to all the properties concerned), that the 
objectors appear to have had little regard to the necessity of fixing 
accurate values for the improvements, and to have overlooked the fact 
that, in the valuation of a property for roll purposes, the same measure 20 
of accurac}’- is required of a valuer in respect of his valuation of the 
improvements as of his assessment of unimproved value. 

In the Lismore case ( (1953) 12 The Valuer 277), Sugarman, J., 
said : “ The unimproved value of land, as defined by the Statute, is in 
“ circumstances such as have had to be considered in these proceedings 25 
“ and in the absence of any sales of unimproved land, an uncertain and 
“ entirely hypothetical quantity. The evidence leaves me with the 
“ impression that within limits its estimation is largely a matter de- 
“ pendent upon opinion ... I find myself unable to set down 
any principle for guidance except of the most general description. 30 
Subject to what I have already said as to the possibility of fresli 
‘‘ considerations suggested by further material, it seems to be impossible 
“ to ascertain the unimproved value in circumstances resembling those 
‘’ in the.se proceedings by mathematical inferences from ascertained 
“ facts. The process required seems to be rather that of bringing a 35 
sound and cautious judgment to bear upon such information as is 
available of the character of that which has been referred to in 
evidence in this case, and in these reasons . . . Having carefully 

considered the evidence in these objections, I find it impossible to 
hold that the values assigned by the Valuer-General are too high. 40 
my opinion, therefore, the objections listed in the heading to these 
reasons should be disallowed.” 

The Lismore objections related to the unimproved values assigned 
premises in a retail-shopping block, and both as to the matters in 
and as to the methods of valuation sought to be applied, the 45 
ease has much in common with that now' before us. We find ourselves 
in agreement with the learned Judge concernmg the practical difficulties 
ot ascertaining unimproyed value ; the danger of placing too much 
reliance upon mathematical calculations ; and the importance in the 
last resort of sound opinion and informed judgment. 60 

of Mr. Moffett, in our opinion, suffered by reason of 
reliance upon mathematical calculations and of the adop- 
purpoises of his calculations, of premises not intrinsically 
tending, therefore^ to reflect upon his judgment as a valuer. 

rate ' 55 
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the opinions of Mr. Prince as to building costs, while prepared to ignore 
the published figures of the New Zealand Institute of Valuers, of which 
he was a membe\ Suitable adjustments in comiection with these 
matters w^ould have profoundly affected Mr. Moffett’s calculations, and 
invalidated his conclusions. 

There w^ere other respects in Avhieh inferences sought to be drawoi 
by Mr. Moffett appeared to us to lack logical validity. His primary 
calculations from rental returns led to a conclusion wiiich w-as patently 
unsound, namel^L that land in Victoria Avenue w^as worthless at the 
date of the revision. To escape from that untenable jjosition, Mr. 
Moffett assumed a reduction of 50 per cent, in the rates currently pay- 
able, and was thereby enabled to amend his figures so as to provide foi- 
unimproved values of about half the amount of those subject to appeal. 
It cannot properly be assumed, how-ever, that the city rates for the most 
valuable business area of Wanganui could be halved by the simple 
expedient of halving the unimproved values of all the properties in the 
area, or that, if it ^vere possible, that Avould be a proper ground for 
halving the valuations of the properties concerned. 

Even in respect of his theory as to the halving of the rates, Mi-. 

' Moffett "was not consistent. He applied it (in the case of Wanganui 
Leatheries, Ltd.) in his calculations based on the capitalization of 
rentals from a hypothetical building, and thereby obtained a value for 
tlie land of £3,640. To obtain this result, he took the rates into account 
at £272 — or half the actual rates of £545. In precisely similar calcu- 
i lations based on capitalization of the present net rentals, Mr. Moffett 
made no such adjustment, but took the rates into account at £546, 
wdth the result that he obtained an unimproved value of £620. If, 
as wmuld have been logical, Mr. Moffett had taken the rates into account 
at £272, the resulting uuimxjroved value rvould not have been £620, 

' l)ut £6,060. Wlien similar methods of assessment produce such diver- 
gent results as £3,640 and £620 (or £6,060), in respect of tlie same piece 
of land, there must be something fundamentally wrong wdth the res- 
pective calculations, and their imreliability is self-evident. 

We are, therefore, unable to accept the assessments which Mr. 

' Moffett sought to justify from the figures and material he placed before 
us, though we w^ere impressed by the care with wdiich he had prepared 
his evidence, and the frankness with which his views w'ere stated. Wo 
are prepared to believe that Mr. Moffett had convinced himself that 
there should be a general and substantial reduction of unimproA'ed 
' values in Victoria Avenue, but we think he was mistaken in this regard, 
and that he had been misled by his own calculations and by a failure 
to appreciate the danger of an uncritical acceptance of conclusions 
based upon mathematical computations. In the absence of compar- 
able sales of vacant land, we are in much the same position as was 
» Sugarnmn, J., in the Lismore case ( (1953) 12 The Valuer, 277), already 
referred to ; and, for the reasons we have given, we are of opinion that 
the judgment and opinions of the officers of the Valuation Department 
fire, in general, to be preferred to those of Mr. Moffett. We find 
nothing in the evidence to justify the view that there has been a redue- 
t tion in unimi>roved values in Victoria Avenue, Wanganui, since 1947, 
and w’e think it logical to suppose that the acknowledged increases in 
capital values since that date has been reflected in increases in the value 
of laud as w-ell as in the value of the improvements thereon. The claim 
of the appellants that there should be a general reduction of 50 iier 
i cent, in the unimproved values fixed upon the 1952 Revision of the 
Valuation Roll accordingly fails. 
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The question whether there should be any lesser reduction, or any 
adjustment of individual unimproved values, was raised by the appel- 
lants only in cross-examination of the respondent’s valuers, by whom 
it was suggested that there had been a tendency to take too conservative 
a view of the value of the buildings, and too liberal a view as to unim- 5 
proved values. The Committee made minor reductions in the unim- 
proved values assigned to six of the seven properties affected, and 
presumably made the adjustments it deemed necessary to correct any 
excess of conservatism or of liberality, as the case might be, on the 
part of the Government valuers. We are not satisfied that the un- 10 
improved values, as adjusted by the Committee, are in any of the cases 
still too high, and all the appeals are, therefore, disallowed. 

It was suggested at the hearing that a minor adjustment might be 
made by agreement wuth respect to the property of Mrs. G. M, Campbell, 
but we have been informed that no further adjustment can be agreed 15 
to by the Valuer- General beyond that already made by the Committee ; 
and the Court’s decision is, therefore, the same in Mrs. Campl;)eirs case 
as in the case of the other appellants. 

Appeals dismissed. 

Solicitors for the appellants : Armstrong, BaHon, and Armstrong 
(Wanganui). 

Solicitor for the respondent ; Valuation Department Solicitor 
(Wellington). 


[in the supreme court.] 

HOLLANDER y. LUNN. 

Supreme Court'. Christchurch. 1955. April 21 ; May 23. 
McGregor, J. 


m/iporl — Furkituj Signs — Class D Sign — Reqmremmts as to Notice, oj Time and 
Place^ of Prohibition or Restriction of Parking — Letters “ NP” Operatise Portion 
of Sign — Immaterial Whether Explanation of Time or Explanation of Place 
above Other of Them, if Both directhf below Operative Portion — Traffic Sign 
1937 {Serial No: lOodjlSO (Reprint)), Regs, 2 (on), 2 (5e), ‘3{4){iii). 
iehedule, Diagram as — Traffic Regulations, .1930 (Serial No. 
4 (7) (e), 4 (7) (o). 


W!ior(‘ it. is desired to make it an offence to disobey any indicated 
prohibilion or restriction of parking in a roadway, tlio limits of tbe area of 
prohibition or restriction of tiie parking of vehicles must be indicated clearly 
and williout ambiguity ; and, in the words of Reg. 3 (4) (i) of the Traffic Sign 
Regulations, 1937, the indication or notice erected must be such as to “ give 
“ reasonable notice ” to a iierson or persons affected, or who might bo affected, 
of the ]ilace where such prohibition or restriction has been duly imposed. 
Kdlar Dallison ([1953] G.L.R. 115) referred to. 

The operative portion of a sign of Glass I) in the Schedule to the 'ITaffio 
Sign Regulations, 1937, IS the notice prohibiting piirking (“ NP”). The 

of the 
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APPEAL from the aj)pellaiit’s conviction by a Magistrate, on iiu 
information that on March 26, 1954, at Christchurch, being in charge 
of a vehicle, namely motor-car No. 60159, he did park such vehicle in 
High Street in a part of the roadway where a notice is maintained by 
5 a controlling authority indicating that the par-king of vehicles is pro- 
hibited. 

The information was laid under Peg. 4 (7) (e) of the Traffic Regu- 
lations, 1936 (Serial No. 1936/86) (as amended by Reg. 2 (2) of Amend- 
ment No. 8 (Serial No. 1950/189) ). The relevant portion of Reg. 4 
10 (7) {e) as amended, provides as follows : 


; a l)icycle «liaU .stop, 
any of the following 


(7) No person or driver in charge of any vehicle not l)oing a l)icycle sliall stop, 
stand, or park such vehicle whether attondod or unattondod in any of the following 
]i1aces or ]30.sitions : — . . . 

(e) In any part of a roadway where a notice, traffic sign, or marking or sign 
on tire roadway is mamtained by a controlling authority indicating that the 
stopping, standing, or parking of vehicles is prohibited: 

The main hicts were not in dispute. It was admitted that on the 
date in question the defendant parked his ear parallel to the kerb on the 
east .side of High Street in the city of Christchurch, approximately 
25 yards south of tlie corner of High Street and Hereford Street, for a 
period from 11.25 a.m. to 11.55 a.m. The controlling authority was 
the Christchurch City Council. 

It was further admitted that the Council had erected and maintained 
tv\’o signs, one in High Street on the easterly side on the first x>ole south 
of the Hereford Street corner, and a second one on the same side of 
High Street approximately 3 chains further south. The appellant liad 
parked liis car betv^een these two signs. 

The northoi-ly of the tAVO signs was as under : 


8 AM. TO 6 pm:. 
ERI. TO 9 PM. 


Tile second sign was the same, except that thei-e was a double iirrovv 
30 pointing both ways. The signs faced outAvards to the i-oadway. 


Brockelt, for the appellant. 
Lfiscelles, for the respondent. 


Cur. adv. milt. 


McGregor, J. [After stating the facts, as above:] It is implied 
35 from the judgment of Northcroft, d .,\\\ Kellar v. ([1953] G.L.R . 

1 15) that, if it is desired to make it an offence to disobey any indicated 
prohibition or restriction, the limits of the area of prohibition or 
restriction must be indicated clearly and without ambiguity; and I 
Avould add that tlie indication or notice must he such as to give reason- 
40 able notice of the prohibition or restriction to a person or persons affected 
or who might be affected. 

The appellant’s first complaint is that this is a traffic sign and that 
it does not comply with the Traffic Sign Regulations, 1937. In the first 
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place, in particular, he claims that this is a sign of Class D as depicted 
on Diagram 5b in the Schedule to the Traffic Sign Regulations, 1937 
(Serial No. 1954/180 (Reprint) ), and that the excepted times on the 
sign constitute a supplementary notice in explanation or extension of 
those given by the sign, and, in the words of Reg. 3 (4) (iii), are requhed 
to be placed directly under the sign ”. It is argued that these excepted 
times should have been placed below the arrow, and not between the 
“ N P” portion and the arrow, I am not prepared to accept this 
argument. 

It seems to me that, apart from Reg, 3 (4) (iii) being permissible in 
its language, the operative portion of the sign is the notice prohibiting 
parking (NP), and the explanation as to permissible hours is placed 
directly under this portion of the sign and is a reasonable notice to the 
pu]>Iic of the extent in time of the prohibition. In my view, the arrow j 
is as much exj)lanatory as the portion referring to hours. While tlio 
latter is an explanation of time, the former is, in a like manner, an 
c^xplanation of place. It seems to me immatei’ial ^v•hich explanation 
is placed above the other ; the regulation requires, in my view, nothing 
I'urther than that the explanation or explanations shall be placed directly 2 
lielow the operative portion of the sign. I am prepared to adopt this 
view, irrespective of the further general argument of counsel for the 
respondent that the sign is not necessarily a tratfic sign, but a “ notice ” 
within the meaning of that vmrd as used in Reg. 4 (7) (e) of the Traffic 
Regulations, 1936. ’ 9 

The appellant further argues that the sign does not sufficiently 
comply with the provisions of Reg. 3 (15) {d,) of the Traffic Sign 'Re<nl 
lations, 1937, which reads as follows : 

(15)_ Every erecting authority erecting a traffic sign shall erect tlic* .same .at 
stich a site, . . . and generally in such a po.sition and manner that it o 

shall — ... . . .1 ,3 


(d) Give persons ajijU'ot 
to have full value. 


The complaint in this regard, as I understand it, is that drivers of 
vehicles approaching from Hereford Street east and turning south round 
the acute corner into High Street would pass the more northerly of the 
t^vo signs without having a real opportunity to observe the information 
contained tliereon; and drivers approaching in a southerly dii'ection 
through the intersection of Colombo Street, High Street, and Hereford 
Street, have their attention so occupied by traffic lights and pedestrian 
crossings at these busy intersections that they v^ould have neither time 
nor reasonable opportunity to observe and appreciate the information 
intended to be conveyed. 

_ It seems to me that this argument adopts a somewhat constrained 
view of the language used. The words used are “ warnimr or infor 
'• rnation”. Different considerations may apply when the"" object of 
the notice is to give warning to moving traffic {e.g., a notice giving 
mformation as to a necessary reduction of speed owing to an obscure 
side road), m contradistinction to the position where the object of the 
sign IS to give information to traffic halted or coming to a halt in * 
he preseih case it .seems to me that the signs must be considered not ' 
ndiyidually but collectively. Persons approaching a halt are con 
Ironted or, to my mind should be confronted, with signs as thev are 
situated m this block at three-chain intervals. Surely a driver coniiim 
to a stop, if a reasonable man, having in mind that in this busy eit? ■' 
lilock one would expect some prohibition or restriction on indefinite 
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parking, should have sufficient time and be able to obtain the necessary 
information as to his rights or liabilities ; and it seems to me this is 
reinforced by the fact that similar signs (certainly applying only to the 
opposite side of the street) face outwards from the opposite kerb and give 
6 an additional warning that some restriction is likely. The provisions of 
Reg. 2 {6d) and (5e) of the Traffic Sign Regulations, 1937 (with the require- 
ments of which the signs with which I am concerned conform) seem to 
reinforce the view that such requirements of the regulations, at least 
in the normal case, give persons approaching sufficient time for the 
10 information to have full value, time being of much less importance in 
respect of a parking regulation than in respect of a regulation restricting 
the freedom of moving traffic. Regulation 2 (5 p) seems to me to recognize 
the sufficiency, in normal cases, of signs parallel to the direction of the 
side of the roadway to which they relate. It seems to me that the local 
15 authority has, in the present instance, given reasonable notice of the 
place where restriction of the parking of vehicles has been duly imposed, 
and the signs erected are a siifficient indication of such, and, in the 
words of Reg. 3 (4) (i) and (ii) respectively, give reasonable notice ” 
and “ signify that parking of motor- vehicles is prohibited ”. 

20 In the view I take I do not need to consider Mr. Lascdles’s further 
argument that, even if the signs erected in High Street do not comply 
with the Traffic Sign Regulations, 1937, they are sufficient “ notice ” 
within the meaning of this word as used in Reg. 4 (7) (c) of the Traffic 
Regulations, 1936, but, as at present advised, I would hesitate to accept 
25 this argumerit. Both the Traffic Regulations, 1936, and the Traffic 
Sign Regulations, 1937, were made pursuant to the authority of the 
Motor Vehicles Act, 1924, and for then- validity now have the authority 
of the Transport Act, 1949. It seems to me, therefore, that the regu- 
lations should be read together. Regulation 3 (4) (i) of the Traffic 
30 Sign Regulations, 1937, seems to me to make it mandatory on the 
controlling authority, subject to the permissive use of supplementary 
notices as later mentioned in the regulation, to erect Class D notices so 
as to give reasonable notice of any place where restriction as to parking 
has been imposed or prohibited : Reg. 3 (4) (ii). It seems to me that 
35 the regulations themselves, in such manner, specify vvliat is or is not 
sufficient notice or indication within the meaning of Reg. 4 (7) (c) of 
the Traffic Regulations, 1936. But, as I have already held that the 
signs here used are in conformity with the Traffic Sign Regulations, 
1937, I do not need to pursue this argument further. 

40 The appeal must therefore be dismissed. I allow to the respondent 
ten guineas costs, together with disbursements (if any) and witnesses’ 
expenses to be fixed by the Registrar. 

Ap'pml dismissed. 

45 Solicitor for the appellant : G. S. Brockett (Christchurch). 

Solicitors for the respondent : Weston, Ward, and Lascelles (Christ- 
church). 
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KAIRANGA COUNTY v. CROUCHER. 

1960. October 24, November 16, before Mr. J. R. Herd, S.M., 

at Palmerston North. 

Rating — Jurisdiction — Objection by Ratepayer to Inclusion in 
Rate-book as Occupier — Siich Objection pending before 
Land Valuation Court and not dealt ivith — Claim for Rates 
in accordance toith Rate-book — Defence that Defendant not 
“ Occupier " — Jurisdiction of Magistrates’ Court to deter- 
mine Rateability- — Rating Act, 1925, ss. 6, 9-14-, 19, 20, 24 — 
Valuation of Land Act, 1925, ss. 14, 14 a — Land Valuation 
Court Act, 1948, s. SO (1) — Land Act, 1948, ss. Ill, 112. 

Rating — Licence to occupy Crown Land for Grazing Purposes 
only— Land occupied by Croivn as Military Camp — Members 
of Forces to enter and remain on Land for Camp or Other 
Military Purposes — No Exclusive Possession by Licensee — 
Licensee not “ Occupier ” — Rating Act, 1925, s. 2. 

The Magistrates’ Court has jurisdiction to determine 
a claim by a local body for rates and penalty owing to it, 
as it has jurisdiction to decide upon the rateability or 
otherwise of land in cases v/here rates are sought to be 
recovered, whether or not the Land Valuation Court should 
have dealt with it under s. 14 or s. 14 a of the Valuation of 
Land Act, 1926 (the latter inserted by s. 46 of the Statutes 
Amendment Act, 1948). 

Hauraki Plains County Cotincil v. Hedley ((1921) 16 

M. C.R. 186) followed. 

Mayor, &c., of Wanganui v. Stanford ((1904) 23 

N. Z.L.R. 959) referred to. 

The defendant, in an action claiming rates and penalty 
alleged to be due, v/as the licensee under an agreement made 
with the Crovm, v/hereby he was licensed “to occupy for 
“ grazing purposes ” for the term of seven years land which 
was part of the Crown land occupied as a training camp 
for Defence purposes: 

“ subject, however, to a full and free liberty of right of 
“ way ingress and egress to the Minister of Defence or 
“ any authorized officer of the Defence Department and 
“ the servants agents or workmen of the Department on 
“ foot or with or without horses and carriages and vehicles 
“ of any description including motor-vehicles and tractors 
“ and airplanes and also subject to the right of entry and 
“ training hereinafter reserved.” 

Under the agreement, the defendant was obliged to pay 
ail rates imposed on the land. He could graze sheep only; 
he could not plough or break up into cultivation or crop any 
part of it ; he was responsible for all boundary fences ; and 
he was at liberty to erect temporary subdivisional fences 
on obtaining the consent of the officer commanding the 
military camp. Other clauses of the agreement provided 
that the licensee would at all times allow all members of 
the New Zealand Defence Forces to enter upon the land 
and remain thereon for the pui’pose of holding training 
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camps or for any other military or defence purpose; that 
he might be required from time to time to remove his sheep 
from any part of the land defined by the officer or non- 
commissioned officer in charge of the members of the Defence 
Forces using it for any of the above-mentioned purposes; 
and also that the Grown should have the absolute right at 
any time to withdraw any part of the land from the licence 
for the Crov/n’s exclusive use for any purpose, and there- 
upon the licensee should be entitled to a rebate of the rental. 

The defendant was shown on the roll as the occupier 
of the land, v.ith His Majesty the King as owner. The 
rate-book upon which the rates were claimed was compiled, 
in accordance with the Rating Act, 1925, from the valuation 
roll, in compliance with s. 52 (2) thereof. 

The defendant had objected to the valuation by notice 
to the Valuer-General, and his objection had been referred 
to the Land Valuation Court and to a Land Valuation Com- 
mittee under the Land Valuation Act, 1948. 

The Committee ruled that the question whether or not 
he was the occupier of the land was outside its jurisdiction, 
and this appeared on an Assessment Court sheet signed by 
the Chairman of the Land Valuation Court. 

In an action in which the County claimed to recover 
for rates and penalties owing in respect of the land occupied 
by the defendant under the above-mentioned licence, 

Held, That the Court had jurisdiction to determine the 
rateability of the land the subject of the licence; and, as the 
defendant had in no sense exclusive possession of the land 
which he was licensed to occupy under agreement with the 
Crown, he was not an “ occupier ” of any portion of that 
land within the meaning of that term as used in the Rating 
Act, 1925. 

Mayor, &c., of Christchurch v. Pyne, Gould, Guinness, 
Ltd. ([1928] N.Z.L.R. 318) applied. 

Tonks v. Mayor, &c., of Wellington ( (1908) 27 N.Z.L.R. 
617) distinguished. 

ACTION in which the plaintiif claimed to recover £105 4s. lid. 
for rates ^ and penalty owing in respect of approximately 642 
acres, being part sections 167 and 168 Block XIV Kairanga 
Survey District. 

j -1 defendant was shown on the roll as the occupier of 

the land with His Majesty the King as owner. The rate-book 
upon which the rates were claimed had been compiled, in 
accordance with the Rating Act, 1925, from the valuation roU 
m compliance with s. 52 (2) thereof. 

The defendant was the licensee under a memorandum of 
agreement between His Majesty the King and himself, whereby 
he was licensed “ to occupy for grazing purposes ” the land con- 
cerned (which was part of the Crown land occupied by His 
Majesty the King at Linton as a training camp for defence 
purposes) ; 

;; subject however to a full and free liberty of right of wav 
ingiess and egress to the Minister of Defence or any autho- 
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“ rized officer of the Defence Department and the servants 
“ agents or workmen of the Department on foot or with or 
“ without horses and carriages and vehicles of any description 
including motor-vehicles and tractors and airplanes and also 
“ subject to the right of entry and training hereinafter 
“ reserved for the term of seven years from April 1, 1948.” 

The licensee \vas obliged to pay all rates imposed on the 
land. He might graze only sheep on the land. He was responsible 
for all boundary fences, and was at liberty to erect temporary 
subdivisional fences on obtaining the consent of the officer com- 
manding Linton Military Camp. 

Clauses 11, 12, and 13 of the agreement were as follows ; 

“(11) The licensee v/ill at all times during the said term 
“ or any extensions thereof allov/ all members of the New 
“ Zealand Defence Forces and all persons authorized by the 
“ Minister of Defence or any officer of the said forces to enter 
“ upon the said land and remain thereon for the purpose of 
“ holding training camps or for any other military or defence 
“ purpose. 

“(12) The licensee may be required from time to time to 
“ remove his sheep from any particular part of the said land 
“to be defined by the officer or non-commissioned officer in 
“ charge of the members of the Defence forces using the said 
“ land for any of the purposes mentioned in cl. 11 hereof and 
“ when such requisition has been made or notice of such 
“ requisition given the Crown will not be responsible for any 
“ damage or injury done to the licensee’s stock on such part 
“ of the said land from any cause whatever Providing how- 
“ ever that the licensee shall in every case be given reasonable 
“ notice and allowed a reasonable time for the removal of his 
“ stock. 

“(13) The Crown shall have the absolute right at any 
“ time to withdraw any part of the said land from the licence 
“ hereby granted for its exclusive use for any purpose and 
“ thereupon the licensee shall be entitled to a rebate of the 
“ rental hereby reserved at an amount to be agreed upon by 
“ the parties hereto or as fixed by an arbitrator appointed by 
“ them for the purpose.” 

The licensee was not to plough or break up into cultivation 
or crop any part of the land. 

Evidence was given of active and fairly extensive military 
exercises, resulting in poor conditions for sheep breeding and 
raising. 

L. Laurenson, for the plaintiff. 

A, M. Ongley, for the defendant. 

Cur. adv, vuU. 

Herd, S.M. The defendant has objected to the valuation 
by notice to the Valuer-General, and his objection has been 
referred to the Land Valuation Committee under the Land 
Valuation Court Act, 1948. That Committee has intimated with 
respect to the objection as follows: 

“ Croucher’s objection that ‘ I am not the occupier of 
“ ' such property ’ was not dealt with. The Committee ruled 
“that this was a matter outside its jurisdiction.” 
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This intimation appeared cn an Assessment Court sheet and 
was signed by the Chairman, Mr. Owen Campbell, on March 17, 
1950. 

Mr. Ongley, for the defendant, contends (i) that this Court 
has no jurisdiction, because there is pending, and not yet dealt 
with, an objection which should properly be ruled upon by the 
Land Valuation Committee or the Land Valuation Court, and 
(ii) that, if this Court has jurisdiction, then it should give 
judgment in favour of the defendant, because he is not the 
“ occupier ” within the meaning of the definition of that term 
in the Rating Act, 1925. 

In connection with his first contention, Mr. Ongley has 
referred to ss. 19, 20, and 24 of the Rating Act, 1925, and argues 
that it is idle, in view of s. 19, for the Land Valuation Court to 
say that it has no jurisdiction. Section 19 is as follows : 

“ Any owner or occupier ^vho considers himself aggrieved 
“ by reason of the unfairness or incorrectness of any rateable 
“ value in the valuation list, or by reason of the insertion or 
“ incorrectness of any matter therein, or the omission of any 
“ matter therefrom, may object as herein provided.” 

Mr. Ongley’ s contention is that such an objection should be 
referred to an Assessment Court under s. 24 of the Act, and he 
goes further and says that the Land Valuation Court has the 
jurisdiction of such Assessment Court. 

With this latter contention, however, I do not agree, because 
it appears to me that the Land Valuation Court has superseded 
only the Assessment Courts under the Valuation of Land Act, 
1925, and not those referred to in s. 24 of the Rating Act, 1925. 

I refer to s. 30 (1), of the Land Valuation Court Act, 1948, 
which reads: 

“ All Assessment Courts established under the Valuation 
“ of Land Act, 1925, are hereby abolished, and all the powers 
“and jurisdiction of those Courts are hereby vested in and 
“ may hereafter be exercised by the Land Valuation Court.” 

It appears to me that those sections of the Rating Act, 1925, 
to which I have been referred — ^namely, ss. 19-36 — are inapplic- 
able except in the case of a local authority acting upon a valua- 
tion list made by valuers under ss. 7 and 8 where the sj^stem of 
rating on the annual value is in force. In this case, I was not 
informed that this system was in force in the Kairanga County, 
and I believe that the sections referred to are not applicable. 

The procedure for objections under the Valuation of Land 
Act, 1925, is noAv contained in s. 14 a (as inserted by s. 46 of the 
Statutes Amendment Act, 1948), being first considered by the 
Valuer-General and then referred to the Land Valuation (jourt. 
Subsection 3 reads as follows: 

‘‘ Any person to whom notice is given under the last pre- 
“ ceding subsection may within fourteen days after service 
“of the notice give written notice to the Valuer-General 
“ requiring the objection to be heard by the Land Valuation 
“ Court.” 

Whether or not the objection in the present case was made 
under that subsection~or, indeed, under s. 14 of the Valuation 
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of Land Act, 1925 — at all, it was in any case referred to the 
Land Valuation Court. Section 6 (1) of the Rating Act, 1925, 
states that; 

“ Where the system of rating on the capital value or on 
“ the unimproved value is in force, the valuation roll from 
“ time to time supplied by the Valuer-General under the 
“ Valuation of Land Act, 1925, shall be the valuation roll for 
“ the district,” 

It is to be noted that, by subs. 2, for the purposes of every 
valuation roll, ss. 9-14 of the Rating Act, 1925, shall apply — not, 
be it noted, either ss. 7 and 8 (dealing with annual rating and 
valuation lists) or ss. 19-35 (dealing with objections in districts 
in which rating on the annual value is in force) . 

It does seem, in any case, however, that this Court has 
jurisdiction to decide upon the rateability or otherwise of land 
in cases where rates are sought to be recovered. 

I was referred to the decision in Mayor, &c., of Wanganui v. 
Stanford ((1904) 23 N.Z.L.R. 959) and the decision of Salmon, 
S.M., in Hauraki Plains County Council v. Hedley ((1921) 16 

M. C.R. 186). The decision in Stanford’s case ((1904) 23 

N. Z,L.R. 959) was that the Judge of an Assessment Court, sitting 
under the Rating Act, 1894, had no jurisdiction to determine the 
question of rateability of a property, and had no power to amend 
the valuation list by striking out a property on the ground that 
it was not rateable. Referring to the Court of Appeal case. 
Mayor, &c., of Auckland v. Speight ((1898) 16 N.Z.L.R. 651), 
Sir Robert Stout, C. J., said : Though the very point that arises 
“ in this case was not determined by the Court of Appeal, all 
“ the Judges held that the decision of the Assessment Court was 
“ not conclusive that the property was rateable. This seems to 
“me necessarily to imply that the decision of a Judge of the 
“ Assessment Court on the rateability is not conclusive, and that 
“his function is to decide on the valuation only” (ibid., 962). 
Later, he said : “ No harm is done to the defendants by inserting 
“ the 4 acres on the list, for the question of their rateability can 
“ be raised when the rate is sued for, as the Court of Appeal has 
“ held that the rate-book is not conclusive as to rateability ” 
(ibid., 964) . 

I therefore hold that I have jurisdiction to deal with this 
matter, irrespective of whether or not the Land Valuation Court 
should have dealt with it. In doing so, I am following with 
respect the learned Magistrate in Hauraki Plains County Council 
V. Hedley ((1921) 16 M.C.R. 186). 

The second ground of defence — ^namely, as to whether the 
defendant is the occupier of the land within the meaning of the 
definition of “ occupier ” in the Rating Act, 1925, and referred 
to in s. 7 of the Valuation of Land Act, 1925, concerning the 
preparation of the district valuation roll — appears to me to be 
the vital matter for decision in this case, 

Mt. Laurenson, on this question of occupancy, refers to 
ss. Ill and 112 of the Land Act, 1948, and suggests that the 
legislation has thereby done what it can with disputes between 
His Majesty the King and local bodies on matters of rating 
of Crown land, by making liable for rating Crown lands for any 
occupancy except those under twelve months. 
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To my mind, this is not the effect of ss. Ill and 112 of the 
Land Act, 1948. Section 111 (1) states; 

“ Subject to the provisions of the next succeeding section, 
“ every lessee or licensee shall be liable for all rates, taxes, or 
“ assessments of every nature or kind whatsoever lawfully 
“ imposed upon the occupier of the lands included in his lease 
“ or licence during the term for which he is lessee or licensee.” 


Section 112 (1 ) provides as follows: 

Where a licence to occupy Crown land is granted under 
“ this Act for a term certain not exceeding one year, or on a 
“ weekly, monthly, or other tenancy of less than one year, 
“the licensee shall not be liable for rates in respect of the 
“ land included in his licence. In every such case the land 
“ shall be deemed not to be rateable property for the purposes 
“of the Rating Act, 1925, and for the purposes of the Local 
“ Bodies’ Loans Act, 1926, and the licensee shall be deemed 
“ not to be an occupier within the meaning of either of those 
“ Acts.” 


As to s. 112: I did not agree with Mr. Ongley’s suggestion 
that, because of the uncertainty of the term under the defendant’s 
agreement with His Majesty the King, s. 112 made him not 
liable, because I consider s. 112 is not applicable to this case. 
It is applicable only to terms certain under one year in the case 
of licences. I cannot see that it helps either the defendant or 
the plaintiff. 

I have not concerned myself with the question of uncertainty 
of term as it affects the definition of “ occupier,” because it 
relates to tenancies only. 

As to s. Ill : I have italicized the words “ lawfully imposed ” 
in my quotation, because it seems to me that the question of 
whether or not, in any particular case, the rates are lawfully 
imposed upon the occupier is not settled by that section. The 
section deals only with the rates (if lawfully imposed) as between 
His Majesty the King and the lessee or licensee, and decides 
that the latter shall be liable. 


I must therefore consider the interpretation of the definition 
occupier ” given in s. 2 of the Rating Act, 1926, the relevant 
part of which is : 


“(a) Means the person by whom or on whose behalf any 
“ rateable property is actually occupied, if such person is in 
“ occupation by virtue of a tenancy which was for not less 
“ than six months certain; and as to rateable property occupied 
“ by virtue of a tenancy not coming within the above descrip- 
“tion, and also in the case of unoccupied rateable property 
“ means the owner of the same; and as to lands of the Crown’ 
“ whatever may be the term of the tenancy thereof, means 
“ the lessee or licensee thereof.” 


I think I am bound by the decision in Mayor, &e., of Christ- 
church V. Pyne, Gould, Guinness, Ltd. ([1928] N.Z.LR 318) 
where the defendants held a lease of a public reserve for de- 
pasturing sheep only, and subject to the public’s right of access 
and to there being no interference with the use made of the land 
for recreation purposes by sports bodies and others. In that 
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case, it was held that the defendant, having in no sense exclusive 
possession of the land purporting to be demised, was not an 
“ occupier ” of any portion within the meaning of the Rating 
Act, 1925. 

Mr. Lcmrenson's contention with reference to the cited case 
is that there was a great limitation of the right of user in that 
case, whereas, in this case under review, the interference was 
less and the licensee, knowing there would be some interference, 
was compensated by the reasonableness of the rent. It appears 
to me, however, that the decision in this cited case was made 
upon the question of the exclusiveness of the occupation. 
Adams, J., said : “ The question, therefore, is whether the deed 
“ creates a tenancy” (ibid., 319). Later, he said: “The word 
“ ‘ license ’ in the last limb of clause (a) [the definition of 
“ occupier ”] refers to the tenancies created by licence under 
“the Land Acts which confer upon the licensee the right of 
“ exclusive occupation. I am of opinion, therefore, that the 
“ defendant is not the occupier of any part of the land within 
“ the meaning of that term in the Rating Act ” (ibid., 320) . 

The learned Judge refers to the decision in Tonks v. Mayor, 
&G., of Wellington ((1908) 27 N.Z.L.R. 617), where an instru- 
ment in the form of a deed of lease was held to be a licence not 
giving exclusive possession, and (ibid., 620) not even giving 
exclusive occupation. 

In view of the Crown’s rights under the agreement, and 
of the uncontradicted evidence as to the exercise of those rights, 
I cannot hold that the licensee here had exclusive occupation 
any more than had the defendant in Mayor, &c., of Christchurch 
v. Pyne, Gould, Guinness, Ltd. ([1928] N.Z.L.R. 318), and he 
is, therefore, not an “ occupier.” 

In Tonks v. Mayor, &c., of Wellington ( (1908) 27 N.Z.L.R. 
617), the defendant was held liable for rates, even though not 
an “ occupier,” because of a covenant to pay rates in the deed 
of lease; but I think that that case is distinguishable, because 
the covenant to pay there was a covenant with the rating Cor- 
poration itself. There was, therefore, a contractual liability 
vis-a-vis the Corporation. In this case, the covenant is with 
the Crown, and would be operable only in the event of the 
defendant’s being held to be an occupier under the Rating Act, 
1925; Crown land such as this is not rateable unless there is 
an “ occupier ” : see the definition of “ rateable property ” in 
the Rating Act, 1925. 

Judgment will therefore be for the defendant, with costs 
according to scale. 

Judgment for the defendant. 

Solicitors for the plaintiff : Innes and Oakley (Palmerston 
North) . 

Solicitors for the defendant: A. M, and /. A. Ongley 
(Palmerston North). 
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INFORMATION charging the defendant with a breach of s. 49 
of the Transport Act, 1949, in that he, being the owner of a 
motor-car, No. 268,827, on being informed of an offence alleged 
to have been committed by the driver of such vehicle, did fail 
when requested so to do by a Traffic Officer, to give all informa- 
tion in his possession or obtainable by him which might lead tc 
the identification of the driver. 

The facts were not in dispute. On October 6, 1950, a Traffic 
Officer saw the car in question in a prohibited parking area foi 
a period of one and a half hours, and placed the customarj* 
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BLAND V. ROBERTSON. 

1951. February 20, 27, before Mr. J. H. Luxford, S.M., at 

Auckland. 

T'ransport — Offence hy Driver in charge of Mot or -vehicle — 
Oumer’s Obligation to give Information as to Driver’s 
Identity — IngredAents of Offence of Failure to give Such 
Information — Transport Act, 19 Uh, s. 49. 

Section 49 of the Transport Act, 1949, provides that : 

“ The owner of any motor-vehicle shall, on being 
“ informed of any offence alleged to have been committed 
“ by the driver of the motor-vehicle vdiile in charge 
“ thereof . . . and on being requested so to do by 

“ any constable or Traffic Officer, give all information in 
“ his possession or obtainable by him which may lead to 
“ the identification and apprehension of the driver.” 

The right of a Traffic Officer to request the owner to 
supply information in his possession which might lead to 
the identification of the driver may be exercised solely 
under the powers specifically conferred by s. 49 of the 
Transport Act, 1949, without reference to any procedure 
set out in the Traffic Regulations, 1936. On a charge under 
s. 49 against an owner, all that the prosecutor has to 
prove is: 


(a) That the owner of the motor-vehicle has been 
informed that an offence is alleged to have been committed 
by the driver of the motor-vehicle while in charge thereof. 


(b) That the owner has been requested by a Constable 
or a Traffic Officer to give all information in his possession 
or obtainable by him which may lead to the identification 
and apprehension of the driver. 


(c) That the owner has failed to comply with such 
request. 

The informing of the owner and the request to the 
owner may be effected or made in any way, so long as the 
evidence shows that the information reached the owner and 
the request was made to him by a Constable or a Traffic 
Officer. 


Section 49 of the Transport Act, 1949, contrasted with 
s. 32 (2) of the Motor-vehicles Act, 1924 (now repealed). 
Bland v. Brooker ( (1948) 5 M.C.D. 586) distinguished. 
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parking-ticket on the car. The alleged offence was reported to 
the City Traffic Department, and inquiries were made to ascer- 
tain the name and address of the owner of the car. This informa- 
tion having been obtained, a Traffic Officer on October 11, 1950, 
communicated with the defendant by telephone, informing him 
of the alleged offence and requesting him to supply the name of 
the driver of the car who had parked it in the prohibited area. 
The defendant said that he had no knowdedge of the offence, but 
that he would make inquiries and let the Traffic Officer know 
the result. On October 18, 1950, the Traffic Officer called on 
the defendant, who told him that he thought that one Cummings 
was the driver of the car; further, that he did not know 
Cummings’s whereabouts at the moment, but would ask 
Cummings to get in touch with the City Traffic Department. 
This he apparently did, for on October 24, 1950, Cummings tele- 
phoned the City Traffic Department to say that he had borrowed 
the car but could not remember on which day. On October 30, 
Cummings again telephoned the City Traffic Department to say 
that, on the day he borrowed the car, he had returned to the city 
at a time which made it impossible for him to have committed 
the parking offence. On November 1, 1950, the Traffic Officer 
again called on the defendant and told him that Cummings had 
denied responsibility for the parking offence. The defendant 
stated that he often lent the car ; he did not dispute Cummings’s 
statement; he could not remember who would have had the car 
on the day in question, and so could not add anything to what 
he had previously stated. 

G. P. H. Hanna, for the informant. 

F. L. G. West, for the defendant. 

Cur. adv. vult. 

LUXPORD, S.M. [After stating the facts, as above:] It is 
provided by s. 49 of the Transport Act, 1949: 

“ The owner of any motor-vehicle shall, on being informed 
“ of any offence alleged to have been committed by the driver 
“ of the motor- vehicle while in charge thereof . . . and 

'' on being requested so to do by any constable or Traffic Officer, 
“ give all information in his possession or obtainable by him 
“ which may lead to the identification and apprehension of 
“the driver.” 

This section is identical with s. 32 (2) of the Motor-vehicles Act, 
1924, except in two respects. First, the request under the Motor- 
vehicles Act, 1924, had to be made by a Constable or “ by any 
“ person duly appointed to control or inspect traffic.” Under 
the Transport Act, 1949, the request is to be made by a Con- 
stable or by a Traffic Officer. Section 2 of the Transport Act, 
1949, defines the expression “Traffic Officer” to mean: 

“ a Traffic Officer who is an officer of the Transport Depart- 
“ ment or of a City Council ; and includes any other person 
“ whose appointment as a Traffic Officer is approved by the 
“Minister.” 

Secondly, the obligation upon the owner of the motor-vehicle 
under the Motor-vehicles Act, 1924, was to “ give all information 
“in his possession,” but under the Transport Act, 1949, his 
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obligation is to “ give all information in his possession or obtain- 
“ able by him.” 

Ill Bland v. Brooker ((1948) 5 M.C.D. 586), which was 
decided at a time when the Motor-vehicles Act, 1924, was in 
force, I expressed a doubt as to v/hether a person could be 
convicted unless the authorized person complied with Reg. 3 (3) 
of the Traffic Regulations, 1936. As the law then stood, the 
only authorized persons who could request the oiviier to supply 
information were Constables and Traffic Inspectors, and, conse- 
quently, it was at least arguable that a request could not be 
validly made except in accordance with Reg. 3 (3) — namely, by 
a personal request. The Transport Act, 1949, however, removes 
this doubt, because a Traffic Officer may not be a Traffic Inspector 
within the meaning of the Traffic Regulations, although, of 
course, all Traffic Inspectors are Traffic Officers v/ithin the 
meaning of the Act. Consequently, I am of opinion, that the 
|r right of a Traffic Officer to request an ov/ner to supply informa- 

tion may be exercised solely under the po^vers specifically con- 
ferred by s. 49 of the Transport Act, 1949, v/ithout reference 
. to any procedure set out in the Traffic Regulations. All that 

the prosecutor has to prove in a charge against an owner under 

|. s. 49 is: 

if (a) That the owner of the motor-vehicle has been informed 

that an offence is alleged to have been committed by the driver 
l| of the motor-vehicle while in charge thereof : 

ii (6) That the owner has been requested by a Constable or 

a Traffic Officer to give all information in his possession or 
'I obtainable by him which may* lead to the identification and 

apprehension of the driver: 

(c) That the owner has failed to comply with such request, 
il The first two ingredients of the offence to be proved present 

iji no difficulty. The informing of the owner and the request to 

I the owner may be effected or made in any way at all, so long 

I as the evidence shows that the information reached the owner 

= and the request w^as made to him by a Constable or a Traffic 

:!| Officer. 

:1 The third ingredient of the offence is much more difficult to 

4 prove, unless the owner ignores the request, or gives information 

'l which is proved to be false. In the present case, the defendant 

gave information to the Traffic Officer, and there is no evidence 
!■' from which I can infer that it was false. Cummings was not 

called as a witness, and, for all I know, he may have been the 
driver who committed the offence. The defendant was informed 
about the offence five or six days after the offence was com- 
mitted, and at once made inquiries, and later told the Traffic 
; Officer who he thought was the driver. It was not until another 

two weeks had passed that the defendant was informed that 
Cummings had denied being the driver. He then said that he 
could not give any further information. The prosecution has 
I not proved that he had any further information to give or could 

obtain any further information. If Cummings was the driver, 
no further information was possible. I must, therefore, dismiss 
. the information, but would like to add that so important is the 

obligation placed upon owners of motor-vehicles by s. 49 that 
I Regulations might well be made prescribing a form of questions 
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which an o"'ner should answer, and verify by statutory declara- 
tion, ""hen requested so to do by a Constal3le or a Traffic Officer. 

InforTiiation dismissed. 

Solicitors for the informant: City Solicitor (Auckland). 
Solicitors for the defendant: Jackson, Russell, Tunks, and 
West (Auckland). 
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PENINSULA MOTOR SERVICE, LIMITED v. 
DUNEDIN CITY CORPORATION. 

1951. March 2, 13, before Mr. J. D. Willis, S.M., at Dunedin, 

Municipal Corporations — Nuisance — Escape of Water from City 
Main — Damage caused to Bus through Subsidence in Street 
— Liability of Corporation for Nuisance ivithout Proof of 
Negligence — Such Liability not Strict or Absolute — Nature 
of Proof required to fix Liability for . Nuisance on 
Corporation — Municipal Corporations Act, 193S, s. 173. 

The plaintiff’s bus, while proceeding along a street 
under the control of the defendant Corporation, encountered 
a defect in the roadway, in consequence of which the 
steering-wheel was wrenched from the driver’s hands and 
the bus swerved to the left, mounted the pavement, and ran 
into a shop. The bus was extensively damaged. Immediate 
inspection of the road by the driver showed that there was 
a large hole in the roadway filled with water at the point 
where the bus had swerved. It was later found by the 
defendant Corporation’s employees that the water was 
escaping from the water-main under the roadway, such 
escape of water being unknown to the defendant Corporation 
or its servants, or to the plaintiff, or to anyone else until 
after the accident. 

The plaintiff sued the defendant Corporation for 
damages amounting to £296 11s. Id., based on nuisance, or, 
alternatively, on negligence. Counsel concurred in asking 
the Court to hear preliminary argument on the question 
whether, on the admitted facts, the escape of water L^om 
the main and the effects of such escape upon the soil of 
the road constituted a public nuisance for which the 
defendant Corporation was liable without proof of 
negligence. 

Held, 1. That the only conclusions which could be drawn 
from the admissions and the pleadings were that the main 
was duly laid under statutory authority; the escape of water 
therefrom was not due to negligence, but was due to some 
unknown cause, and the defendant Corporation was in 
ignorance of such escape; and it was conceded that the rule 
in Rylands v. Fletcher ((1868) L.R. 3 H.L. 330) did not 
apply. 
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Irvine and Co., Ltd. v. Dunedin City Corporation 
([1939] N.Z.L.R. 741) distinguished. 

2. That, in the circumstances, the defendant Corpora- 
tion would be liable at common law without proof of 
negligence if it could be established by proved or admitted 
facts that the condition of things amounted to a nuisance; 
and, if so, by virtue of s. 173 of the Municipal Corporations 
Act, 1933, it would be under no statutory immunity or 
protection in respect thereof. 

Jacobs V. London County Council ( [1950] 1 All E.R. 
737) and Wringe v. Cohen ([1939] 4 All E.R. 241) referred 
to. 

Lambert v. Lowestoft Corporation ( [1901] 1 K.B. 690) 
mentioned. 

3. That all that could be taken as proved was that 
water had escaped from the main under the road, causing 
an undoubted defect or hazard on the road, but there was 
nothing to show what caused such escape ; and it could not 
be inferred from those proved facts that there had been 
a neglect of duty or failure to repair on the part of the 
defendant Corporation. 

4. That, as the liability for nuisance is not a strict or 
absolute liability, the whole case should be adjourned sine 
die to enable plaintiff’s counsel to consider what course he 
should adopt, because, if the defendant Corporation were 
not liable in nuisance, the plaintiff would be at liberty to 
proceed upon the alternative cause of action based on 
negligence, in which case evidence in the ordinary way 
would require to be heard. 

Sedleigh-Denfield v. O’Callagan ( [1940] 3 All E.R. 
349) followed. 

QUESTION OF LAW argued before the trial of an action for 
damages based on nuisance, or, alternatively, on negligence. 

Counsel concurred in asking the Court to hear preliminary 
argument on the question whether defendant was liable in 
nuisance, leaving the question of liability for negligence to be 
dealt with later, if that were found necessary. 

Accordingly, for this purpose only, a statement of facts 
had been agreed upon which was supplemental to the admissions 
on the pleadings. It was agreed that plaintiff’s bus, while pro- 
ceeding along Anderson’s Bay Road, Dunedin, at about 7.25 a.m. 
on July 12, 1949, encountered a defect in the road at the inter- 
section with Queen’s Drive, in consequence of which the steering- 
wheel was wrenched from the driver’s hands, the bus swerving 
to the left, mounting the pavement, and running into a shop. 
An immediate inspection of the road by the driver revealed that 
there was a large hole in the roadway filled with water at the 
point where the bus had swerved. Water was bubbling up in 
the hole and running out over the surface of the road. It was 
later ascertained by defendant’s employees that the water was 
escaping from the water-main under the road. The escape of 
water from the main in question was quite unknown to the 
defendant or its servants, or to the plaintiff, or to anyone else 
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until after the accident, and, within a short time of its discovery, 
the dangerous area was railed olf and the flow of water shut off. 
Another bus belonging to the plaintiff had without mishap 
passed through the same area about a quarter of an hour before. 
It was impossible to say whether the hole was actually in 
existence at the time of the accident, but the bus must at any 
« rate have sunk in the ground at the spot in question as a result 

” of the weakening of the road by the escape of the water. It 

was dark at the time, and raining, though the latter fact had 
no bearing on the case. 

It was agreed that Anderson’s Bay Road, where the accident 
occurred, was a “ street ” within the definition contained in 
s. 174 of the Municipal Corporations Act, 1933, and it and the 
soil and materials thereof were vested in the defendant Corpora- 
tion in fee simple by virtue of s. 175 (1) of that Act; and the 
street was under the control of its Council by virtue of s. 175 (2) . 
The water-main referred to was part of certain waterworks 
constructed and maintained by the defendant Corporation in 
exercise of the powers conferred on it by Part XX of that Act 
and for the purposes set forth in s. 245 thereof ; and the water 
that escaped from the main was being conveyed therein by 
the defendant in the exercise of those powers and for the use 
of the inhabitants of the City. 

H. S. Adams, for the plaintiff. 

A. N. Hag gift, for the defendant. 

Cur. adv. vult. 

Willis, S.M. [After setting out the facts, as above:] The 
particular point of law which the Court is asked to determine 
is whether, on the admitted facts, the escape of water from the 
main, and the effects of such escape upon the soil of the road, 
constituted a public nuisance for which the defendant is liable 
without proof of negligence. It should be added that the bus 
is alleged to have been extensively damaged as a result of the 
accident, and in respect thereof the plaintiff claims damages 
in the sum of £296 11s. Id. 

If it be found that the defendant is not liable in nuisance, 
then plaintiff is, of course, at liberty to proceed upon the 
alternative leg of its claim, based on negligence, in which case 
evidence in the ordinary way would require to be heard. The 
present procedure was apparently thought by counsel to be a 
convenient way of ascertaining if the proceedings could be 
shortened. 

For the plaintiff, it is submitted that, in the circumstances 
outlined, the defendant is liable on the ground of nuisance, 
without proof of negligence, Mr. Adams relying largely on the 
^ decision of the Court of Appeal in Irvine and Co., Ltd. v. Dune- 
din City Corporation ([1939] N.Z.L.R. 741). It will be seen 
that not only (for the purpose of the present argument) does 
the plaintiff make no allegation of negligence, but also there 
has been no investigation into the actual cause of the escape 
such as is usual in this type of case. The only conclusions which 
the Court can draw from the admissions and the pleadings are 
that the main was duly laid under statutory authority, that 
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the escape of the water therefrom was not due to negligence, 
but was due to some cause unknown, and that the defendant 
was in entire ignorance of such escape. In Irvine and Co., Ltd. 
V. Dunedin City Corporation ([1939] N.Z.L.R. 741), the 
defendant was held liable in damages for the escape of water 
from a street main into the adjoining basement of the plaintiff's 
premises. The Court of Appeal simply decided that the proved 
facts justified a claim based on nuisance, and that s. 173 of the 
Municipal Corporations Act, 1933, applied both to public and 
to private nuisances. In actual fact (although, for present 
purposes, it is of no moment), the plaintiff succeeded on the 
doctrine of strict liability laid down in Rylands v. Fletcher 
((1868) L.R. 3 H.L. 330), and without proof of negligence. 
This rule is, of course, subject to certain qualifications and 
defences, none of which could be relied upon by the defendant 
in that case. In the case now before me, it was properly con- 
ceded by both counsel that the principle established in Rylands 
V. Fletcher does not apply. 

The question which I have to determine is whether, on the 
agreed facts, the defendant Corporation is liable in nuisance at 
common law; if so, it is, by virtue of s. 173 above referred to, 
under no statutory immunity or protection in respect thereof. 
On the general question of liability in nuisance, the decision 
in Irvine's case ([1939] N.Z.L.R. 741) is of little or no 
assistance, based as it was, as I have said, on the rule in Rylands 
V. Fletcher ((1868) L.R. 3 H.L. 330). In Jacobs v. London 
County Council ([1950] 1 All E.R. 737, 744), Lord Simonds 
refers with obvious approval to a definition stated in Pratt and 
Mackenzie’s Laiv of Highways, 18th Ed. 107 : 

“ Nuisance may be defined, with reference to highways, 
“ as any wrongful act or omission upon or near a highway, 
“ whereby the public are prevented from freely, safely, and 

conveniently passing along the highway.” 

After drawing attention to the warning of Lord Sumner (then 
Hamilton, L.J.) in Latham v. R. Johnson and Nephew, Ltd. 
( [1913] 1 K.B. 398) that “ the differences between cases of 
“ nuisance and cases of negligence must never be lost sight 
“of” {ibid., 413), Lord Simonds added: “It will, as I think, 
“ help to keep sight of those differences, if two propositions 
“ are maintained, first, that negligence is not necessarily an 
“ element in nuisance, and, second, that, where the nuisance, in 
“ respect of which a private person sues, is a ‘ public nuisance,’ 
“ he has no personal right of action, unless he can prove special 
“ damage beyond that suffered by other members of the public ” 
([1950] 1 All E.R. 737, 744). I shall assume for the moment 
that the plaintiff here has suffered some damage or other to 
its bus. 

In Sedleigh-Denfield v. O’Callagan ([1940] 3 All E.R. 349), 
Lord Romer had earlier emphasized that : “ It is well-settled 
“that a private individual, who suffers damage from a public 
nuisance greater than that sustained by the public in general 
“is entitled to sue in respect of that damage. So far as he 
“ IS concerned, the nuisance is a private nuisance, and his rights 
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“ascertained on precisely the same footing” (ibid., 371). The 
opinions of others of their Lordships contain similar statements. 

In Wringe v. Cohen ([1939] 4 All E.R. 241), the landlord 
of certain premises was liable to keep them in repair. A wall 
of those premises, which appears to have been in bad repair 
for some time, collapsed and damaged an adjoining shop. There 
was evidence that the premises had become a “ nuisance ” (in 
the popular sense of that term), but not that the landlord was 
aware of that fact. Atkinson, J., in delivering the judgment 
of the Court of Appeal, said : “ if the nuisance is created, not 
“ by want of repair, but, for example, by the act of a trespasser, 
“ or by a secret and unobservable operation of nature, such as 
“ a subsidence under or near the foundations of the premises, 
“ neither an occupier nor an owner responsible for repair is 
“ answerable, unless with knowledge or means of knowledge he 
“ allows the danger to continue. In such a case, he has in no 
“ sense caused the nuisance by any act or breach of duty ” 
(ibid., 243). And the judgment of the Court concludes as 
follows : “ On the other hand, if premises become dangerous, 
“ not by the occupier’s act, nor neglect of duty, but as the 
“ result of the act of a third party, or of a latent defect, the 
“ occupier is not liable without proof of knowledge or means 
“ of knowledge and failure to abate it ” (ibid., 254). 

Cases following the doctrine of Rylands v. Fletcher ( (1868) 
L.R. 3 H.L. 330) are thus no doubt distinguishable from ordinary 
cases of nuisance, for the reason, amongst others, that, in 
the latter, proof that the defect giving rise to the nuisance was 
a latent one is a sufficient defence. The defect must be latent 
not only in the sense that it is not apparent but also in the 
sense that it was not known to the occupier or owner (as the 
case may be). 

_ An illustration of a secret and unobservable operation 
which caused a nuisance is afforded by Lambert v. Loioestoft 
Corporation ([1901] 1 K.B. 590), where a sewer under the 
highway collapsed, causing the crown of the road to give way 
and injure a horse , passing along the highway. It was found 
that there was no negligence in the construction or maintenance 
of the sewer, but that the collapse was due to one of the joints 
of the sewer being worked away by rats. In an action based 
on nuisance, it was held that the authority responsible for the 
maintenance of the sewer was not liable, as there was nothing 
to warn it of the defect in the sewer, and it could not have 
discovered the hole under the road by the exercise of reasonable 
care. True it is that there appears to have been no “ nuisance 
“ clause ” in any authorizing legislation, but, even if there had 
been, it would have made no difference, because the condition 
of things did not amount to a nuisance in law. In Irvine and 
Co., Ltd. V. Dunedin City Corporation ([1939] N.Z.L.R. 741), 
it was made perfectly clear that it was quite open to the 
defendant, in spite of the existence of s. 173 of the Municipal 
Corporations Act, 1933, to have raised various grounds of 
defence to the action there based on nuisance; but, on the facts, 
none could be suggested. 

In the present case, it must be established on proved or 
admitted facts that the condition of things amounted to a 
nuisance. If that be done, I agree that liability would exist 
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quite apart from negligence. But all that can be taken as 
proved is that water escaped from the main under the road, 
causing an undoubted defect or hazard on the road. There is 
nothing whatever to show what caused it to escape from the 
main. It may have been due to some such reason as appeared 
in Lambert v. Loivestoft Corporation ([1901] 1 K.B. 690), or 
to a slight earthquake’s breaking joints in the main — as to 
which, compare the unreported case referred to by Sir Michael 
Myers, C.J., in the concluding paragraph of his judgment in 
Irvine and Co., Ltd. v. Dunedin City Corporation ( [1939] 
N.Z.L.R. 741, 767, 1. 31) — or to some latent defect. On the short 
statement of agreed facts, it cannot be inferred that there has 
been a neglect of duty or failure to repair on the part of the 
defendant, and it is conceded that the rule in Rylands v. Fletcher 
((1868) L.R. 3 H.L. 330) does not apply. The liability for 
nuisance is not, at least in modern law, a strict or absolute 
liability: Sedleigh-Den field v. O'Callagan ( [1940] 3 All E.R. 349) 
per Lord Wright {ibid., 365). It may well be that, if further 
facts were proved, liability even in nuisance could be established ; 
but, for the purposes of this judgment, I must adhere to the 
statement of facts agreed upon. Had the water been allowed 
to continue to spill over the road for a lengthy period and nothing 
been done about it, perhaps the defendant, with means of 
knowledge, would have been liable for failure to abate a con- 
tinuing nuisance ; but this point does not arise for consideration, 
and I express no view on it. 

I therefore propose to adjourn the whole case sine die, to 
enable counsel for plaintiff to consider what course of action he 
should now adopt. If necessary, both counsel may see me in 
Chambers to discuss the matter. 

Hearing of action adjourned. 

Solicitors for the plaintiff: Adams Bros. (Dunedin). 

Solicitors for the defendant: Ramsay, Haggitt, and Robert- 
son (Dunedin). 


THE KING V. FLEMING. 

1951. June 25, July 2, before Mr. J. H. Luxpord, S.M., at 

Rotorua. 

Contract — Electricity Supply — Contract by Supply Authority 
providing for Minimum Annual Payment for Electrical 
Energy supplied — Rationing of Power imposed — Refusal by 
Consumer to pay Excess over Minimum Charge — Action hi/ 
Crown for Payment thereof — No Proof of Consumer’s 
requiring More Electrical Energy than supplied to Him — 
Any Action by Consumer against Supply Authority barred — 
Electricity Act, 19 Jt.5, ss. 3 (2) (b), 22 k (1) — Statutes 
Amendment Act, 1949, s. 12 — Electricity Control Regula- 
tions, 1949' (Serial No. 1949/190), Reg. 5 (1). 

The material parts of an agreement made on June 25, 
1948, between the Minister of Tourist and Health Resorts 
(as the Supply Authority for the district) and the defendant 
were as follows: 

“ 2. The consumer agrees to pay a minimum charge 
“ of £40 per annum (due and payable monthly) for a 
“ period of five years. 
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“3. The above-quoted charge of £40 is a minimum 
“ charge only. If the charges for the apparatus installed 
“ either by meter or by assessment be greater than £40 
“ such greater amount shall be paid. 

“ 4. The charge for energy supplied shall be com- 
“ puted in accordance with Clause 35 of the Department 
“ By-laws . . , ” 

The Minister made the necessary extensions, and the 
defendant on or about August 20, 1948, received a supply 
of electrical energy for domestic purposes and for working 
certain farming-plant. 

The power shortage in the North Island had already 
commenced. The minimum charge of £40 a year was, by 
agreement, reduced to £30 a year. On account of the 
shortage, the defendant was given a quota of 530 units a 
month for domestic purposes. For the period August 20, 

1948, to October 28, 1950, he had paid £45 5s. 4d, He 
alleged that, in consequence of the imposition of the quota, 
he had been prevented from using sufficient power in a year 
to equal the amount to which a payment of £30 would 
entitle him. He refused to pay the difference between the 
minimum charge of £30 a year and the charges for electrical 
energy actually consumed. The plaintiff claimed that 
difference, amounting to £19 14s. 8d. 

Held, 1. That the agreement, standing alone, obliged 
the Supply Authority to supply the defendant with any 
amount of electrical energy which he might require; but, 
as the defendant had not proved that he required more elec- 
trical energy than had been supplied to him, he had shown 
no grounds upon which he could be excused from discharging 
his obligation to pay the annual minimum charge. 

2. That, when the Supply Authority became em- 
powered, by virtue of the Electricity Control Regulations, 

1949, to ration the use of electrical energy, any action 
against it by the defendant, whether by claim or by counter- 
claim, seeking relief on the ground put forward by him was 
barred by s. 22a (1) of the Electricity Act, 1945. 

ACTION by the Crown claiming the sum of £19 14s. 8d. alleged 
to be due and owing by the defendant for the supply of electric 
po-wer. The amount claimed was small, but claims were pending 
against a large number of users of electric power, and the present 
action was brought as a test case. 

For some years before 1948, the settlers in the Kaharoa 
district near Rotorua endeavoured to have their properties 
supplied with electric power for domestic and commercial use. 
The Electrical Supply Authority for the area in which the 
Kaharoa district was situated was the Minister of the Depart- 
ment of Tourist and Health Resorts acting by and through the 
District Manager for the time being at Rotorua. The Authority 
decided to comply with the request of the Kaharoa settlers, sub- 
ject to each of them entering into an agreement designed to 
secure the revenue required to cover the annual costs involved 
in taking electric power to their district. 
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The asreement entered into between the Minister and the 
defendant wISed June 25, 1948 The matena parts ol the 
agreement were els. 2, 3, and 4, which provided as follows . 

“ 2. The consumer agrees to pay a minimum chai ge oi 
“£40 per annum (due and payable monthly) lor a period ol 

“ five years. . . . , 

“ 3. The above-quoted charge of £40 is a minimum chai ge 
“ only. If the charges for the appartus installed either by 
“meter or by assessment be greater than £40 such greater 
“ amount shall be paid. , „ , 4- j 

“ 4. The charge for energy supplied slmll be computed 
“in accordance with Clause 35 of the Department By- 
“laws ...” . 

The Authority made the necessary extensions, and the 
defendant received a supply of electric energy for domestic 
purposes and for working certain plant used in connection with 
his farming business on or about August 20, 1948. 

The power shortage in the North Island had already com- 
menced. Whether because of this or not the evidence did not 
disclose, but it was common ground that the nimimum charge 
of £40 a year was, by mutual agreement, reduced to £30 a yeai. 
The defendant, however, because of the shortage, was given 
a quota of 530 units a month for domestic purposes. In con- 
Lquence of this, he alleged that he had been prevented from 
using sufficient power in a year to equal the 
a parent of £30 would entitle him. He and the other settleis 
who were similarly placed refused to pay anything above the 
agreed charges for the electrical energy actuahy consumed. For 
the period August 20, 1948, to October 28, 1950, the defendant 
had paid £45 5s. 4d., and the plaintiff now claimed £19 14s. 8d., 
being the difference between the minimum charge ot £30 a 
year and the charges for energy actually consumed. 

E. Roe, for the Crown. 

E, A. Potter, for the defendant. 


LUXFORD, S.M. [After stating the facts, as above:] Mr. 
Porter contends that the agreement of June 25, 1948, bound the 
Supply Authority to supply such electric energy as the defendant 
should require, and that the imposition of a quota amounted to a 
novation, with the result that the obligation to pay a minimum 
annual charge for five years ceased to apply. 

The obligation to pay a minimum charge for five years is 
explained in the following portions of the agreement : 

“ Whereas the said John Eichard Fleming has applied to 
“ the Minister for a supply of electric power for use on his 
“property situated at Kaharoa . . . and whereas it is 

“ necessary to erect a new distribution line to give supply to 
“the consumer the Minister agrees to erect the required new 
“ lines and to give supply on the receipt of guarantees which 
“will secure the revenue required to cover the annual costs 
“ involved in the extensions and the consumer undertakes to 
“take supply of electrical energy as he may require, subject 
“to the Department’s Regulations and By-laws governing 
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'' supply, and in accordance with the following special condi- 
“ tions [which include Clauses 2, 3, and 4 already referred 
“to].” 

This excerpt makes it clear that the Supply Authority agreed 
to erect the required new lines and to give supply subject to 
the Authority’s Regulations and By-laws governing supply on 
receipt of guarantees which would secure the revenue required 
to cover the annual costs involved in the extensions. The phrase 
“ receipt of guarantees ” obviously refers to similar agreements 
being entered into by a sufficient number of settlers in the dis- 
trict. It was stated in evidence at the hearing that the total 
cots of erecting the new lines was in the vicinity of £11,000, 
or a sum of £616 for each settler who signed an agreement 
similar to the agreement of June 25, 1948. 

The primary purpose of the agreement was to secure the 
revenue required to cover the annual costs involved in the 
extensions, and this was done by requiring the consumer to pay 
an annual minimum charge of £30. The consumer, however, 
was bound “ to take supply of electrical energy as he may 
“ require,” subject also to the Authority’s Regulations and By- 
laws governing supply. These Regulations and By-laws were 
not produced at the hearing, so I must assume that they contain 
nothing which is relevant to the case. 

The agreement, standing alone, creates, in my opinion, an 
obligation on the Supply Authority to supply the defendant with 
any amount of electric energy which he may require; it also 
creates an obligation on the defendant to pay £30 a year to the 
Supply Authority or the actual prescribed charges for electric 
energy supplied to him, whichever is the greater. If, therefore, 
the Supply Authority failed to supply the full amount of electric 
energy the defendant required, he would be entitled, in certain 
circumstances, to repudiate the agreement, or, in any event, 
to recover by way of damages any loss he has suffered by reason 
of the Authority’s breach of contract. He has not, however, 
filed any counterclaim, nor has he proved that he required any 
more electric energy than the amount that has been supplied 
to him. The rationing period commenced on January 1, 1949. 
During the next fourteen months, the defendant could have 
used 7,420 units for domestic supply and an unlimited amount 
for working the plant used in connection with his farming 
business. In point of fact, he used only 6,115 units for domestic 
purposes and 23 units in connection with his farming business. 
It is true that the defendant, in common with all other respon- 
sible members of the community, economized as much as possible 
in the use of electric energy, because of the known shortage ; 
but he has not proved that he required more than was supplied 
to him. For these reasons alone, the defendant has shown no 
grounds upon which he can be excused from discharging his 
obligation to pay the annual minimum charge. 

There is, however, a further ground upon which the 
defendant’s claim must fail. The functions of the State Hydro- 
Electric Department include, as is enacted by the Electricity 
Act, 1945, s. 3 (2) (b) , as added by the Statutes Amendment 
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Act, 1949, s. 11, “ Regulating, controlling, allocating, and, when- 
“ ever in the opinion of the General Manager it is necessary, 
“restricting or preventing the use of electrical energy. Ihe 
Electricity Control Regulations, 1949 (Serial No. 1949/190), 
confer upon the General Manager such powers as may appear to 
him necessary to carry out any of the functions of the Depart- 
ment just referred to and to delegate those powers to a Supply 
Authority. The Supply Authority in the present case thus 
became empowered to ration the use of electric energy. It is 
provided by s. 22 a (1) of the Electricity Act, 1945 (as it now 
appears consequent upon the passing of the Statutes Amendment 
Act, 1949, s. 12) : 

“ . . . no action, claim, or demand whatsoever shall lie or 

“ be made or allowed by or in favour of any person against the 
“Crown ... or any . . . supply authority . _. . 

“ for . . . any damage, loss, injury or expenses sustained 

“ or incurred . ' . . by reason of anything . . . 

“ ordered or directed, in the exercise ... of any of the 
“ functions specified in subsection two of section three of this 
“Act, whether under the authority of this Act or of any 
“ regulations made thereunder and relating to any such 
“ function as aforesaid, or under the authority of any orders 
“ . . . made, given, or imposed under this Act or any such 
“ regulations and relating to any such function as aforesaid." 

This section, in my opinion, covers the present case. The 
defendant alleges that he has suffered a loss by reason of the 
rationing of electric energy, in that he is under an obligation 
to pay an annual minimum charge which, at the prescribed rates, 
amounts to more than he would be required to pay for the 
electric energy he is allowed to consume. Even assuming that 
the allegation is literally true (which it is not, because there is 
no restriction upon the amount he uses in connection with his 
farming business), s. 22 a (1) is a complete loar to any action, 
whether by claim or counterclaim, seeking relief on the grounds 
put forward by him. 

Judgment will therefore be entered for the plaintiff for 
the amount claimed, with costs according to scale. 

Judgment for the Croivn. 


Solicitors for the Crown : Urquhart, Roe, and Keane 
(Rotorua). 

Solicitor for the defendant : E. A. Potter (Rotorua) . 
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3. That the property in the cream passed from the 
defendant to P. when it was collected on P.’s behalf at 2.30 
a.m. on April 5, and not when the cream was put into P.'s 
container at about 9.30 a.m. on April 4. 

4. That the defendant had not discharged the onus cast 
upon it by s. 7 of proving affirmatively that it had taken all 
reasonable steps to ascertain that the sale of the cream 
would not constitute an olfence. 

Canterbury Central Co-operative Dairy Co., Ltd, v. 
McKenzie ([1923] N.Z.L.R. 426) followed. 

Wellington Fresh Food and lee Co. v. Janes ((1911) 
31 N.Z.LR. 192) referred to. 


FISCHER V. DAIRY FARMERS’ CO-OPERATIVE 
MILK SUPPLY COMPANY, LIMITED. 


1951. June 11, 21, 22, July 2, before Mr. J. D. Willis, S.M., at 
Dunedin. 


Food and Drugs — Cream — Defendant Company selling Cream 
to Retail Vendor — Property in Cream passing from 
Defendant ivhen Cream collected on Retailer’s Behalf — 
Sample taken by “ officer ” from Container in Retailer’s 
Possession — Retailer “ person selling ” — Inspector, as 
Common Informer, proceeding against Defendant — 
Defendant convicted — Food and Drugs Act, 19%?, ss.2, 6 (2) 
{s.), 12 (1), 15, 16. 

Cream sold by the defendant to one P. for resale to 
the public after it had been separated by the Government 
Treatment Station failed substantially to comply with the 
prescribed reductase test. It was fresh when the defendant 
uplifted it from the Treatment Station. P.’s container was 
in proper condition to receive his cream, and the sale to 
P. had been completed when an Inspector, who was an 
“ officer ” under the Food and Drugs Act, 1947, took the 
sample. 

The defendant was charged with selling to P. cream 
which did not comply with the standard prescribed therefor 
by Reg. 104 of the Food and Drug Regulations, 1946, in 
that it failed to comply with the prescribed reductase test. 

Held, 1. That, at the time when the sample was taken, 
P., and not the defendant, was “ the person selling " within 
the meaning of s. 15 (1) of the statute. 

Cruickshank V. Hughey ([1951] N.Z.L.R. 540) followed. 

2. That the “ officer ” (within the definition of that 
term in s. 2 of the statute) who took the sample of P.'s 
cream was under the duty of complying with ss. 15 and 16 
in respect of P., and he performed that duty; and thereafter 
the same officer, finding that the defendant had offended 
against s. 6 (2) (a), was entitled to proceed against the 
defendant as a common informer who had discovered that a 
breach of the law had been committed. 


Middleton v. Incledon ((1914) 34 N.Z.L.R. 182) 

referred to. 
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INFORMATION charging the defendant under the Food and 
Drugs Act, 1947, with selling on April 5 , 1951 , to one Paisley, 
cream which did not comply with the standard prescribed there- 
for by Reg. 104 of the Food and Drug Regulations, 1946 , in that 
it failed to comply with the reductase test prescribed in the 
Fifth Schedule to those Regulations. The information was laid 
by one Albert George Fischer, the District Inspector of Health 
at Dunedin, who was an “ officer ” under the Act. In spite 
of the extraordinary length of time which the hearing of the 
case occupied, the relevant facts came within a reasonably small 
compass. 

The defendant company purchased milk from farmers, and 
on April 4, in accordance with a regular procedure, it sent a 
large quantity to the Government Milk Treatment Station at 
Dunedin to be separated. The separation was duly completed, 
and about 41 gallons of cream were available to be picked up by 
the defendant at the Treatment Station at approximately 4.30 
p.m. on April 4. In fact, it was collected at about 8.30 p.m. 
Twenty-six retail milk vendors, whose business it was to deliver 
milk and cream to the public, and who purchased their cream 
for this purpose from the defendant, had earlier the same day 
left their respective empty cream containers at the defendant’s 
‘‘ cool room ” for the purpose of having their orders for cream 
fulfilled. An employee of the defendant between 8.30 p.m. and 

9.30 p.m. on April 4 placed in each container, from the supply 
just received from the Treatment Station, the amount of cream 
which each vendor had previously ordered. This was done in 
the cool room, where the containers were left by him to be taken 
away some hours later by the retailers. One Watson collected 
his own and Paisley’s cream from the cool room at about 2.30 
a.m. on April 5, and, almost immediately after he had taken 
delivery, and while he was still there, an Inspector, an “ officer ” 
under the Act, but not the present informant, purchased from 
him a half-pint of Paisley’s cream, paying to Watson, as 
Paisley’s agent, the correct price of Is. 6d. therefor. The 
Inspector told Watson that the cream was purchased for the 
purpose of analysis, and, so far as Paisley was concerned, the 
Inspector duly complied with the provisions of ss. 15 and 16 
of the Food and Drugs Act, 1947. A sample was sent to the 
Government Analyst, who commenced the reductase test about 

8.30 a.m. The sample so analysed, forming part of 5 pints of 
cream sold by the defendant to Paisley, did not comply with 
Reg. 104 above-mentioned, in that it completely decolorized the 
methylene blue in two hours as against the permitted minimum 
of four hours. Section 16 of the Act was admittedly not 
complied with as regards the defendant, no sample having been 
supplied to the defendant by the Inspector. 

J. B. Beaker, for the informant. 

J. P. Ward, for the defendant. 

Cur. adv. vult. 

Willis, S.M. The facts can be shortly summarized by say- 
ing that cream sold by defendant to Paisley for resale to the 
public after having been first separated by the Government 
Treatment Station failed substantially to comply with the ])re- 
scribed reductase test. I expressly find that the cream was fresh 
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when the defendant uplifted it from the Treatment Station (a 
test of a sample retained at the Station established that), that 
Paisley’s container was in proper condition to receive his cream, 
and that the sale to Paisley had been completed when the sample 
was taken. The manager of the defendant company stated, in 
answer to questions put to him by the Court, that, if the cream 
was fresh when it was put into Paisley’s container about 9 p.m. 
on April 4, it should have satisfied the reductase test until at 
least 9 p.m. on April 6, if it had been standing in a temperature 
of 40° F. between 9 p.m. on April 4 and 2.30 a.m. on April 5, 
when it was collected from Paisley (though one assumes in fair- 
ness to him that after 2.30 a.m. on April 5 it would have required 
to have remained at a reasonable temperature), and, further, 
that in any event it should have complied with the reductase test 
made by the Government Analyst at 8.30 a.m. on April 5, if it 
had been left at a temperature of 48° F. between the same hours. 
It has been established beyond doubt that a thermometer in the 
cool room showed the temperature to be 46“ F. when the sample 
was taken by the Inspector. It has been further established that 
a temperature of not more than 40° F. would have been the 
correct temperature to have been maintained there. The plain 
fact is that the cream of which Paisley took delivery by his agent 
in the circumstances already outlined did not, wdthin a reason- 
able time thereafter, comply, as it should have done, with the 
reductase test. It is not disputed that Paisley could have been 
successfully prosecuted under s. 6 of the Act, he being the actual 
owner of the cream when the sample was taken, and the 
“ officer ” having complied with all the statutory requirements 
so far as he was concerned; the authorities, however, have 
chosen to proceed against the present defendant, as the supplier 
to Paisley for resale to the public. It is only fair to add that, 
although other milk vendors besides Paisley had inferior cream 
supplied to them by the defendant at the time in question, still 
others "were supplied, allegedly from the same source, with 
perfectly fresh cream which satisfied the reductase_ test. The 
Court is mercifully not required to hazard any opinion as to 
why this should have been, and none of the experts who gave 
evidence could give a satisfactory explanation for it on the 
available facts. It is perfectly clear that the cream had_ not 
been subjected to any contamination between the time Paisley 
uplifted his container of cream and the time when the sample 
was taken, almost immediately afterwards, by the Inspector. 

Counsel for defendant has raised certain technical defences. 
First, he submitted in effect that, even if the property in the 
cream had passed to Paisley before the sample was taken, never- 
theless the Inspector should have given a portion of the sample 
to the defendant, and his failure to do so is fatal to the charge, 
on the ground that, so far as the defendant was concerned, ss. 
15 and 16 of the Act have not been complied with, and, con- 
sequently, the proviso to s. 12 (1) (e) precludes proceedings 
against the defendant under s. 6 ; and that Fischer, the present 
informant, also an “ officer ” under the Act, could not seek to 
remedy the position by acting in the capacity of a common 
informer, he at all times himself having acted as an officer.” 
I confess that I am unable to appreciate the force of this sub- 
mission. Sections 15 and 16 have been judicially noticed in 



26 BUTTERWORTH’S LOCAL G0\0I:RNMENT REPORTS. [1951] 

Middleton v. Incledon ( (1914) 34 N.Z.L.R. 182) and in Lincoln 
V. Sole ([1939] N.Z.L.R. 176), and the effect of these decisions 
is tolerably clear. Any person may lay an information charging 
a person with a breach of s. 6, and the provisions of ss. 12, 15, 
16, and 17 of the Act need not be complied with in such a case, 
e?:cept where an “ officer ” is proceeding under the special pro- 
visions of those sections. In the latter case, Reed, J., made it 
clear (ibid., 179) that any person, without complying with the 
provisions of the sections regulating the powers of an officer,' 
was empowered to take proceedings against an adulterator of 
food under the section corresponding with s. 6 of the present 
Act. The matter was canvassed again only recently before 
Northcroft, J., in Cruickshank v. Hughey ( [1951] N.Z.L.R. 540) , 
which also seems to me effectively to dispose of Mr. Wand’s sub- 
mission. The essential facts in this latter case bear a marked 
resemblance to those in the present case, and the principles 
affirmed there by the learned Judge are certainly applicable 
here. At the time when the sample was taken, Paisley, and not 
the defendant, was the “ person selling . . . food ” within 

the meaning of s. 15 (1). That being so, the above submission 
fails, as a similar one failed in Cruickshank v. Hughey ( [1951] 
N.Z.L.R, 540) , as it is common ground that the correct procedure 
was adopted as far as Paisley is concerned. Adopting and adapt- 
ing the language of Northcroft, J. {ibid., 645, 1. 18), it seems to 
me that the proper view to take of the circumstances of this case 
is that the “ officer ” who took the sample of Paisley’s cream was 
under a duty to comply with the special machinery provisions 
of the statute in respect of Paisley, and this he did. Thereafter, 
finding as a consequence of the investigation that the defendant 
had offended against s. 6 (2 a), the same officer was entitled to 
proceed, as was done in Middleton v. Incledon ((1914) 34 
N.Z.L.R. 182), against the defendant, proceeding not as an 
officer ” ITnaOT* fUia OY-in/llol VlT«/^TTlC.i/Tnc. r\-p A /!+■ Kit)- r. 


under the special provisions of the Act, but as a 
common informer who had discovered that a breach of the law 
had been committed by defendant. That being so, I entirely fail 
to see why another “officer” altogether — namely, the present 
informant, Fischer — ^has not also the same right to proceed 
against defendant, again not as an “ officer,” but as a common 
informer. The “ officer ” taking the sample having the right 
to lay the information against defendant as a common informer, 
surely Fischer is in a similar position. The fact that Fischer 
had^ previously sent^ to defendant an official routine notice 
stating that the taking of legal proceedings was under con- 
sideration, signing such notice “ For Medical Officer of Health,” 
has not the slightest bearing on the matter. 

Mr. Ward’s next submission, as I understand it, was that 
the property in the cream passed from defendant to Paisley 
when the cream was put into the latter’s container at about 9.30 
p.m. on April 4, not when Watson collected it on Paisley’s behalf 
at 2.30 a.m. on April 5, and that, consequently, the Analyst’s 
report was not available to the informant as proof of the 

deterioration of the cream after 9.30 p.m. on April 4 in other 

words, that the defendant was not liable for any deterioration 
after 9.30 p.m. on April 4 and before collection on behalf of 
Paisley some five hours later. This submission is based on rule 5 
of s. 20 of the Sale of Goods Act, 1908— that there was a con- 
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tract for the sale of unascertained or future goods by descrip- 
tion, and goods (cream) of that description and in a deliverable 
state were unconditionally appropriated to the contract by the 
seller (the defendant) with the assent of Paisley (the buyer) at 
approximately 9.30 p.m. on April 4, and the property in the 
cream thereupon passed to the buyer, such assent being implied, 
^ and given before the appropriation was made by defendant. 
W' One Alexander MacAskill, an employee of the defendant, deposed 
that he was on duty in the cool room on April 4 and that he was 
the person whose duty it was to fulfil the retailers’ orders by 
putting the requite amounts of cream into their respective con- 
tainers from the 41 gallons received at 8.30 p.m. from the 
Treatment Station as already mentioned. He said that Paisley 
adopted a method of ordering cream which was the common 
practice with the retailers — namely, that Paisley signed and 
delivered to defendant at th cool room on April 4 an order for 
6 pints of cream, but stating expressly that it wms required on 
April 5. It is obvious that, after MacAskill had put cream into 
Paisley’s container, he could have tipped it out again and sub- 
stituted another lot, and so on indefinitely. There is not the 
slightest evidence of any such assent, either express or implied. 
The fact that MacAskill charged the cream up to the retailer on 
April 4 is immatrial. The defendant normally provides a 
freezing service in the cool room to keep the cream fresh until 
it is collected by the retailers after having been put in the 
containers five hours arlier, although for reasons stated to be 
beyond the control of defendant, it was not in operation on the 
night in question. I find difficulty in believing that a trading 
company in the position of the defendant would be so benevolent 
as voluntarily to go to the trouble and expense of providing such 
a service free. It is a reasonable assumption that it recognizes 
a liability to preserve the cream fresh until the retailer collects 
it. In my opinion, then, the property in the cream passed on 
April 5, when Paisley took delivery of it. 

Mr. Ward's final submission was that, even if an offence 
had been committed, the defendant was entitled to the protection 
afforded by s. 7 of the Act, in that the defendant did not act 
wilfully. The Act was passed for the protection of the public, 
and throws the responsibility for the sale of food upon the 
vendor. A defence of absence of mens rea is not open to a 
defendant unless he proves affirmatively (s. 7) that he took all 
reasonable steps to ascertain that the sale would not constitute 
an offence, or he obtained (s. 8) a written warranty as to the 
nature of the article sold. His almost absolute responsibility is 
illustrated by several cases ; Wellington Fresh Food and Ice Co. 
V. Jones ((1911) 31 N.Z.L.R. 192). The effect of s. 7 has been 
judicially determined. Speaking, in Canterbury Central Co- 
operative Dairy Co., Ltd. v. McKenzie ( [1923] N.Z.L.R. 426, 
428), of the corresponding section of the Act of 1908, Chapman, 
J., pointed out that an acquittal on the grounds specified in the 
section is not secured by showing that in the ordinary sense 
reasonable care has been taken; the very words of the sec- 
tion must b pursued, and a defendant must prove that all 
reasonable steps have been taken to avoid an offence. The onus 
is on him to show that, within practical limits, no other ateps 
could have been taken. It may be added that the question is 
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one of fact in each particular case, and the Court is not called 
upon to determine why the cream failed to comply with the 
reductase test. As was pointed out by Hosking, J., in Bodley v. 
RawUnson ([1918] N.Z.L.R. 726, 728), while s. 7 may be 
regarded as an attempt to grant some concession to the honest 
and diligent vendor, in many cases it may be found to be a 
provision affording no substantial relief. The defendant clearly 
has not discharged the onus cast upon it by s. 7. 

Another submission made on behalf of defendant was 
subsequently abandoned in Chambers, and does not now fall 
to be considered. 

In the result, therefore, the defendant is convicted. 

Defendant, convicted. 

Solicitors for the informant: Adams Bros. (Dunedin) . 

Solicitors for the defendant: Ward and Dowling (Dunedin) . 

[Appeal dismissed. Dunedin. October 2, 1951. Fell, J.] 


HAZELDON v. GIGGER. 

1951. May 24, June 15, before Mr. J. Hessell, S.M., at Wel- 
lington. 

Transport — Heavy Motor-vehicles — T7'actor 'with Trailer de- 
signed to carry Excavator — T^'actor licensed as Class K 
Vehicle — Trailer not licensed — Tractor ivith Single Trailer 
forming One Heavy Motoo'-vehicle if Trailer liable for 
Licence Fee — Trailer designed to carry Machinery exempted 
from Pay^nent of Licence Fee — Exempted Vehicle's Identity 
not lost by Attachment to Heavy Motor-vehicle — Transport 
■ Act, 19%9, s. 21 (1) — Motor-vehicles (Licensing Fees Exemp- 
tion) Regulations, 191^8 (Serial No. 1948/208) Reg. 6 (a) 
and First Schedule — Heavy Motor-vehicle Regulations, 1950 
(Serial No. 1950/26) Regs. 1 (7) (a), 11 (2). 

The defendant owned and used a trailer, approximately 
25 ft. long overall, with a deck of 16 ft. by 18 ft. Its sole 
purpose was to carry an excavator. It was drawn by an 
unladen heavy motor-vehicle. It weighed a little over 3 tons 
empty, and had three axles with eight wheels on the two 
back axles, and four wheels on the front axle. With its 
load, it weighed 10 tons 17 cwt., the total weight of both 
vehicles being 14 tons 3 cwt. Heavy motor-vehicle licence 
fees, appropriate to Class K vehicles, had been paid in 
respect of the motor-vehicle, but none had been paid in 
respect of the trailer. 

On information charging the defendant with operating 
a heavy motor-vehicle carrying a greater load than it was 
licensed to carry, in that he had not paid the licensing fee 
for a Class Q vehicle, that being the appropriate class under 
Reg. 1 (7) of the Heavy Motor-vehicle Regulations, 1950, if 
the motor-vehicle an dtrailer had been treated as one vehicle, 
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Held, 1 . That Reg. 1 (7) (b) of the Heavy Motor- 
vehicle Regulations, 1950, means that a tractor with a single 
trailer attached to it is to be taken to form one heavy motor- 
vehicle if such trailer be liable for an annual licence fee, 

2 . That the defendant’s trailer, designed as a trailer to 
carry an excavator from job to job, is exempted from pay- 
^ ment of the annual licence fee under Reg. 1 (7) by Reg. 6 

I ’ (d) and the First Schedule of the Motor-vehicles (Licensing 

Fees Exemption) Regulations, 1948, in conjunction with 
! s. 21 ( 1 ) of the Transport Act, 1949; and it does not lose its 

I identity as soon as it becomes attached to a heavy motor- 

1 vehicle, and does not thereby lose the exemption. 

INFORMATION charging the defendant with operating a heavy 
motor-vehicle carrying a greater load than it was licensed to 
carry, in breach of Reg. 11 (2) of the Heavy Motor-vehicle 
Regulations, 1950. 

The defendant was the owner of a trailer, which was built 
to his own design for the sole purpose of carrying a machine 
which the parties agreed was an excavator. 

Since March 1, 1951, the defendant had used the trailer 
twice only — once to transport his machine to Wellington, and 
once to return it to Lower Hutt. The only other time when the 
( machine was on the road was on the day wdien it was lent to 

the Comet Construction Co., Ltd., when the informant’s Inspector 
stopped and weighed the tractor, trailer, and load. 

The trailer was approximately 25 ft. long over all, with 
a deck of 15 ft. by 18 ft. It was built low, with no springs, and 
its purpose was solely to transport the excavator. It weighed 
a little over 3 tons empty, and had three axles with eight wheels 
i on the two back axles, and four wheels on the front axle. It 

I was registered under the Transport Act, 1949, as No. R. 48730, 

^ and no E plates were applied for. Both counsel agreed that 

there was no point in the absence of E plates. 

On the day in question, the trailer had the excavator loaded 
on it, and was drawn by an unladen heavy motor-vehicle. 

After the hearing, the learned Magistrate invited counsel 
to consider whether the trailer wms a multi-axled motor-vehicle 
within the meaning of s. 2 of the Transport Act, 1949. He 
received their submissions on June 11, but did not consider that 
the matter was materially affected by this consideration. 

On being weighed, the heavy motor-vehicle (which was 
itself unladen) weighed 3 tons 6 cwt,, and the trailer and its 
load weighed 10 tons 17 cwt., a total of 14 tons 3 cwt. 

Heavy motor-vehicle licence fees for the current quarter 
amounting to £9 11s., being appropriate to Class K, had been 
paid in respect of the heavy motor-vehicle, but none had been 
’ * paid in respect of the trailer. 

F. H. Jones, for the informant, 

R. Savage, for the defendant. 

Cur, adv, vult. 

Hessell, S.M. [After finding the facts, as above;] It is 
submitted for the informant that, under Reg. 1 (7) of the 
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FIRST SCHEDULE. 
Machinery. 


“Any motor-vehicle or trailer designed and used on the 
“ road exclusively for driving, carrying, or propelling . . . 

(h) Excavators.” 

“Motor-vehicle” is defined in the Transport Act, 1949, as 
including a trailer, and a trailer is clearly defined in the same 
Act, and this definition covers the vehicle in question. The 


Heavy Motor-vehicle Regulations, 1950 (Serial No. 1960/26), a 
quarterly fee of £18 15s. should have been paid, this being the 
quarterly rate for a Class Q vehicle under those Regulations, 
and Class Q being the appropriate class if the tractor and trailer 
had been treated as one vehicle on this occasion. 


Regulation 1 (7) provides that, for the purpose of issuing 
heavy-traffic licences and assessing under the Heavy Motor- 
vehicle Regulations, 1950, the liability for licence fees of tractors 
and trailers, a tractor with a single trailer attached thereto 
shall be deemed to form one heavy motor-vehicle, and, under 
the same Regulation, a heavy motor-vehicle drawing a trailer 
is deemed to' be a tractor.. On the face of it, therefore, once 
the trailer becomes attached to a heavy motor-vehicle, the com- 
bination becomes one heavy motor-vehicle, and, for the purpose 
of licensing under the Regulations, the weight of such (combined) 
heavy motor-vehicle, plus the load carried, decides the class in 
which such (combined) heavy motor-vehicle should be licensed 
under the Regulations — viz., in Class Q, with a fee of £18 15s. 
per quarter. 

The offence under the Regulations is contained in Reg. 11 

( 2 ) : 

“ No person shall operate any heavy motor-vehicle carry- 
“ ing a greater load than the maximum load it is licensed to 
“ carry.” 

The preceding Reg. 11 (1), however, provides that neither the 
owner of any heavy motor-vehicle nor any other person shall 
operate any heavy motor-vehicle upon any road unless and until 
a heavy-traffic licence has been obtained in accordance with the 
Regulations, or unless the vehicle is exempt from the liability 
for an annual licence fee. It was admitted that the defendant 
on the day in question “ operated ” the trailer under the 
Regulations. 

The only provisions for exemption from annual licence fees 
are those contained in Reg. 6 of the Motor-vehicles (Licensing 
Fees Exemption) Regulations, 1948 (Serial No. 1948/208), 
which provides that, pursuant to the power in para. 2 of the 
First Schedule to the Motor-vehicles Amendment Act, 1934-35, 
the following motor-vehicles shall be exempt from the payment 
of annual licence fees under the principal Act : 

“(a) Such motor-vehicles described in the First Schedule 
“ hereto as are used on roads only in proceeding from one place 
“ to another for use in operations for which the vehicle is 
“ exclusively or principally designed . . . ” 

The First Schedule provides as follows: 
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I trailer is, therefore, as a trailer, clearly exempted from payment 

I of the annual licence fee under the Heavy Motor-vehicle Regu- 

I iations, 1960, Reg. 1 (7). On the other hand, the informant 

; submits that the trailer apparently loses its identity as a trailer 

as soon as it is attached to a heavy motor-vehicle, and 
i immediately loses the exemption. 

If this argument be sound, the position will arise that the 
% trailer designed to carry an excavator on the road from job to 
I job is exempt from payment of an annual licence fee, and con- 

sequently exempt from payment of a heavy-traffic licence for 
so long as it is lying unused, or is not used on any road. The 
I trailer has no motive power of its own, and, under the in- 

formant’s interpretation, as soon as it becomes attached to a 
vehicle for the purpose of being put to the use for which it is 
designed, it loses its exemption and becomes one vehicle with 
its tractor, which combined vehicle is liable to a substantial 
licence fee. This, in effect, makes the trailer used for taking 
an excavator from one job to another subject to approximately 
the same licence fee as a heavy motor-vehicle. It does not 
appear to me that the draftsman could have meant this con- 
struction to be put on the Regulations, for the following reasons : 

(i) Exemptions from annual licence fees are contemplated 
by s. 21 (1) of the Transport Act, 1949, which act, while repeal- 
ing the provisions of {inter alia) the Motor-vehicles Amendment 

! Act, 1934-36, provides for exemptions similar to those contained 

in the repealed Act. 

(ii) These exemptions from annual licence fees under the 
Act are referred to in Reg. 11 (1) of the Heavy Motor-vehicle 
Regulations, 1950, as follows: 

“ Neither the owner of any heavy motor-vehicle nor any 
“ other person shall operate any heavy motor-vehicle . . . 

“ unless and until a heavy-traffic licence has been obtained 
I “ ... or unless the vehicle is exempt from the liability 

“ for an annual licence fee.” 

(iii) Regulation 1 (7) of the Heavy Motor- vehicle Regula- 
tions, 1950, is in general terms, whereas the exemptions in the 
First Schedule of the Motor-vehicles (Licensing Fees Exemp- 
tion) Regulations, 1948, deal with specific vehicles, and it would 
seem that the doctrine Generalia specialibns non derogant should 
apply, and, as is said in Maxwell on the Interpretation of 
Statutes, 9th Ed. 183 (quoting the words of Lord Selhorne, L.C., 
in Seward v. The Vera Cruz ((1884) 10 App. Gas. 69, 68)) : 

“ where general words in a later Act are capable of reasonable 
“ and sensible application without extending them to subjects 
“ specially dealt with by earlier legislation . . . that 

“ earlier and special legislation is not to be held indirectly 
“ repealed, altered or derogated from merely by force of such 
“ general 'words, without any indication of a particular in- 
'*' tention to do so.” 

(iv) The Motor-vehicles (Licensing Fees Exemption) Regu- 
lations, 1948, are not expressly repealed or amended, but are in 
full force and effect. No express limitation is made in the 
Transport Act, 1949, or the Heavy Motor-vehicle Regulations, 
1950, of the exemptions granted by the Motor-vehicles (Licens- 
ing Fees Exemption) Regulations, 1948, In my opinion, the 
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general words in Reg. 1 (7) of the Heavy Motor-vehicle Regula- 
tions, 1950, do not repeal the exemptions granted by the Motor- 
vehicles (Licensing Fees Exemption) Regulations, 1948, nor 
should they be read to render the provisions of such Regulations 
valueless. 

(v) The position before the Motor-vehicles Amendment Act, 
1934-35, and the Heavy Motor-vehicle Regulations, 1940, were 
repealed, was that, if a vehicle were exempted from payment 
of an annual licence fee under s. 4 of the Motor-vehicles Amend- 
ment Act, 1934-35, it was, under Reg. 9 (1) of the Heavy Motor- 
vehicle Regulations, 1940, exempted from payment of a heavy- 
traffic licence fee. The language of Reg. 9 (1) above is 
repeated in Reg. 11 (1) of the Heavy Motor-vehicle Regulations, 
1950, which Regulation, dealing with the matter of the exemp- 
tion of specific vehicles from payment of licence fees for heavy 
motor-vehicles, is later in time than the general words of Reg. 
1 (7) of the same Regulations. 

(vi) Regulation 1 (7) (b) of the Heavy Motor-vehicle 
Regulations, 1950, should, in my opinion, be read as if it said ; 
“ A tractor with a single trailer attached thereto shall be taken 
“ to form one heavy vehicle if such trailer be liable for annual 
“licence fee.” If this be done, it provides a reasonable and 
sensible application of the two apparently conflicting Regula- 
tions. If the draftsman had meant to repeal the exemptions in 
the Motor-vehicles (Licensing Fees Exemption) Regulations, 
1948, or any of them, he could very easily have done so in 
express words. He has not done so, and has not only left the 
Regulations unrepealed, but has recognized them and the exemp- 
tions created by them in s. 21 (1) of the Transport Act, 1949. 
To do what the informant asks would be to render the existing 
exemptions completely valueless, and it is my opinion that this 
was not intended. 

The information is therefore dismissed. 

Information dismissed. 

Solicitor for the informant: City Solicitor (Wellington). 

Solicitors for the defendant : Leicester, Rainey, and 
McCarthy (Wellington) . 
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“ascertained on precisely the same footing” {ibid., 371). The 
opinions of others of their Lordships contain similar statements. 

In Wringe v. Cohen ([1939] 4 All E.R. 241), the landlord 
of certain premises was liable to keep them in repair. A wall 
of those premises, which appears to have been in bad repair 
for some time, collapsed and damaged an adjoining shop. There 
was evidence that the premises had become a “ nuisance ” (in 
the popular sense of that term), but not that the landlord was 
aware of that fact. Atkinson, J., in delivering the judgment 
of the Court of Appeal, said : “ if the nuisance is created, not 
“ by want of repair, but, for example, by the act of a trespasser, 
“ or by a secret and unobservable operation of nature, such as 
“ a subsidence under or near the foundations of the premises, 
“ neither an occupier nor an owmer responsible for repair is 
“ answerable, unless with knowledge or means of knowledge he 
“ allows the danger to continue. In such a case, he has in no 
“ sense caused the nuisance by any act or breach of duty ” 
{ibid., 243). And the judgment of the Court concludes as 
follows : “ On the other hand, if premises become dangerous, 
“ not by the occupier’s act, nor neglect of duty, but as the 
“ result of the act of a third party, or of a latent defect, the 
“ occupier is not liable without proof of knowledge or means 
“of knowledge and failure to abate it” {ibid., 254), 

Cases following the doctrine of Rylands v. Fletcher { (1868) 
L.R. 3 H.L. 330) are thus no doubt distinguishable from ordinary 
cases of nuisance, for the reason, amongst others, that, in 
the latter, proof that the defect giving rise to the nuisance was 
a latent one is a sufficient defence. The defect must be latent 
not only in the sense that it is not apparent but also in the 
sense that it was not known to the occupier or owner (as the 
case may be). 

An illustration of a secret and unobservable operation 
which caused a nuisance is afforded by Lambert v. Loivestoft 
Corporation ([1901] 1 K.B. 590), where a sewer under the 
highway collapsed, causing the crown of the road to give way 
and injure a horse passing along the highway. It was found 
that there was no negligence in the construction or maintenance 
of the sewer, but that the collapse was due to one of the joints 
of the sev/er being worked away by rats. In an action based 
on nuisance, it was held that the authority responsible for the 
maintenance of the sewer was not liable, as there was nothing 
to warn it of the defect in the sewer, and it could not have 
discovered the hole under the road by the exercise of reasonable 
care. True it is that there appears to have been no “ nuisance 
“ clause” in any authorizing legislation, but, even if there had 
been, it would have made no difference, because the condition 
of things did not amount to a nuisance in law. In Irvine and 
Co., Ltd., V. Dunedin City Corporation ([1939] N.Z.L.R, 741), 
it was made perfectly clear that it was quite open to the 
defendant, in spite of the existence of s. 173 of the Municipal 
Corporations Act, 1933, to have raised various grounds of 
defence to the action there based on nuisance; but, on the facts, 
none could be suggested. 

In the present case, it must be established on proved or 
admitted facts that the condition of things amounted to a 
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nuisance. If that be done, I agree that liability would exist 
quite apart from negligence. But all that can be taken as 
proved is that water escaped from the main under the load, 
causing an undoubted defect or hazard on the road. There is 
nothing whatever to show what caused it to escape from the 
main. It may have been due to some such reason as appeared 
in Ld'inhert v. Lowestoft Corporation ([1901] 1 K.B. 590), or 
to a slight earthquake breaking joints in the main— -as to 
which, compare the unreported case referred to by Sir Michael 
Myers, CJ., in the concluding paragraph of his judgment in 
Irvine and Co., Ltd. v. Dunedin City Corpoixition ( [19o9] 
N.Z.L.R. 741, 767, 1. 31) — or to some latent defect. On the short 
statement of agreed facts, it cannot be inferred that there has 
been a neglect of duty or failure to repair on the part of the 
defendant, and it is conceded that the rule in Rylands v. Fletcher 
((1868) L.R. 3 H.L. 330) does not apply. The liability for 
nuisance is not, at least in modern law, a strict or absolute 
liability: Sedleigh-Denfield v. O’Callagan ( [1940] 3 All E.R. 349) 
per Lord Wright {ibid., 365). It may well be that, if further 
facts were proved, liability even in nuisance could be established ; 
but, for the purposes of this judgment, I must adhere to the 
statement of facts agreed upon. Had the water been allowed 
to continue to spill over the road for a lengthy period and nothing 
been done about it, perhaps the defendant, with means of 
knowledge, would have been liable for failure to abate a con- 
tinuing nuisance ; but this point does not arise for consideration, 
and I express no view on it. 

I therefore propose to adjourn the whole case sine die, to 
enable counsel for plaintiff to consider what course of action he 
should now adopt. If necessary, both counsel may see me in 
Chambers to discuss the matter. 

Hearing of action adjourned. 

Solicitors for the plaintiff: Adams Bros. (Dunedin). 

Solicitors for the defendant: Ramsay, Haggitt, and Robert- 
son (Dunedin). 


1952. January 23, February 6, before Mr. H. Jenner Wily, 
S.M., at Auckland. 

Transport — Offences — Parking Vehicle within Twenty Feet 
before Authorized Pedestrian Crossing — “ Parking ” — 
Ti'affic Regulations, 1986 (Serial No. 1986/86), Reg. U 
(7) (q.) — T raffic Regidations, 1936, Amendment No. 8 
(Serial No. 1950/189), Reg. 2 (2) — Traffic Sign Regula,- 
1987 (Serial No. 1937/159), Reg. 1 (3). 

When a person is charged under Reg. 4 (7) (c) of the 
Traffic Regulations, 1936, with parking his taxi-cab within 
20 ft. before the nearer side of an authorized pedestrian 

defined meaning 
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tion before such person can be convicted of the offence in 
relation to parking. 

O’Brien v. Walker ((1946) 4 M.C.D. 594) applied. 
INFORMATION charging the defendant that, being the person 
in charge of a taxi-cab on Khyber Pass Road, he did park such 
vehicle within 20 ft. before the nearer side of an authorized 
pedestrian crossing, contrary to Reg. 4 (7) (c) of the Traffic 
Regulations, 1936. 

C. P. Richmond, for the defendant. 

Cur. adv. vult. 

Wily, S.M. From the evidence, it was clear that defendant 
stopped his taxi-cab some 3 ft. to 4 ft. before the nearer side 
an authorized pedestrian crossing on Khyber Pass Road. 
Me stopped for the purpose of setting down a passenger, during 
the course of which he had to give the passenger change from 
a £1 note he had tendered as his fare. He was stopped for 
this purpose in all some three to four minutes. Counsel for 
the defence submits that such stopping doe snot constitute the 
offence of “ parking ” with which the defendant is charged. 

rr parking ” appears to be given in the 

Traffic Regulations, 1936, but, in Reg. 1 (3) of the Traffic Sign 
Regulations, 1937, “ parking ” is defined, inter alia, as not 
including the standing of a motor-vehicle as foresaid for any 
peiiod not exceeding five minutes,” and as not including the 
standing of a motor-vehicle actually engaged in taking up or 
setting down persons or goods.” 

It has been held in O’Brien v. Walker ( (1946) 4 M.C.D. 
594) that ^e Traffic Regulations, 1936, must be read together 
with the Traffic Sign Regulations, 1937, and I respectfully 
agree with the decision of the learned Magistrate in that case 
Regulation 4 (1) (c) (as amended), under wffiich this defendant 
IS charged, provides as follows : 

.VI ^9 person or driver in charge of any vehicle not 

vv ^ stand, or park such vehicle 

whether attended or unattended in any of the followins- 
places or positions ... ^ 

vv .c jT ■ • ■ T 20 ft. before the nearer side 

of an authorized pedestrian crossing.” 

The words “ stop, stand, or park ” referred to would appear 
prohibit different types of offences, and, as the 
defined meaning given to it in Reg. 1 (3) 
Regulations, 1937, it is necessary that the 
pioved facts should comply with that definition before the 
defendant can be convicted of the offence in relation to parking 
The facts as proved show clearly that the defendant did not 
park within the meaning of that definition, and the prosecu- 
tion must be dismissed. As the facts v^ere fully within the 
knowledge of the prosecution before the information w’^as laid, 
i will not grant an amendment of the information to allege 
did^^^^^^ standing,” which the defendant certainly 

Information dis7nissed, 

( Auddand^^'^ defendant : Buddie, Riehinond, mid Co. 
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PATTON AND ANOTHER v. MINISTER OF LANDS. 

1951. September 4, 5, 6, October 26. Land Subdivision in 
Counties Appeal Board, Auckland. Mr. M. C. Astley, S.M., 
Chairman, and Messrs. R. P. Worley and G. M. Ross Jackson, 
Members. 

Land Subdivision in Counties — Town-planning— Scheme Plan of 
Subdivision into Building Sections — Minister’s Refusal to 
approve Such Plan on Ground of “ public interest ” — Such 
Refusal based on Proposed Totvn-planning Outline Develop- 
ment Plan — Such Plan only in Preliminary or Exploratory 
Stages, and not “ an approved town-plannmg or extra- 
“ urban planning scheme ” — Refusal invalid accordingly — 
Board of Appeal — Conflict of Jurisdiction with that of 
Town-planning Board raised by Evidence in^ Support of 
Minister’s Refusal — Land Subdivision in Counties Act, 19'i6, 
ss. 3 (5) (a), 4, 7 — Town-planning Act, 1926, ss. 16, 19', 29. 

The Minister of Lands refused his approval of a scheme 
plan of the subdivision of an area of 29a. 2r, 21pp. in the 
Manukau County into ninety-five building sections. The 
Minister based his refusal on the ground of “ public 
“ interest ” under s. 3 (5) (a.) of the Land Subdivision in 
Counties Act, 1946, on the basis of a proposed Outline 
Development Plan for the Auckland Metropolitan District 
and its environs, whereby a scheme of urban and extra- 
urban planning under the Town-planning Act, 1926, was in 
course of preparation by the responsible local authorities, 
including the Manukau County. To carry out that planning 
scheme, which was in its preliminary or exploratory stages, 
there was proposed a ‘‘ green belt,” in which area no sub- 
division of land into allotments of less than 5 acres would 
be permitted. (The land here under notice was in the 
proposed “ green belt ” of the Manukau County.) 

On appeal under s. 7 of the Land Subdivision in 
Counties Act, 1946, against the refusal of the Minister’s 
approval, 

Held, 1, That “ an approved town-planning or extra- 
“ urban planning scheme” within s. 4 of the Land Sub- 
division in Counties Act, 1946, means a scheme approved 
in accordance with the provisions of s. 21 of the Town- 
planning Act, 1926. 

2. That the Outline Development Plan which formed 
the ground of the Minister’s refusal comprised several 
urban and extra-urban planning schemes, none of which had 
reached the stage, under the Town-planning Act, 1926, of 
submission to the Town-planning Board ; and they had not 
been even provisionally approved. 

3. That, accordingly, the Outline Development Plan 
could not be raised by the Minister as a matter of “ public 
‘‘interest” under s. 3 (5) (a) of the Land Subdivision in 
Counties Act, 1946, as a ground for refusal to consent to 
a subdivision. 
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Evidence was called which showed that there was an 
unsatisfied demand for residential sections in and around 
Auckland, that the appellant’s subdivision was situated 
about half a mile bejmnd an existing residential subdivision 
and about one mile from the township of Panmure, and 
that there was a substantial and continuing growth of 
industry around this township. 

The Minister’s case did not raise factual objection to 
the subdivision of itself, but was devoted to evidence in 
support of the merits of the Outline Development Plan, 
which was substantially the same evidence as wmuld be 
adduced upon the hearing, under s. 19 of the Town-planning 
Act, 1926, by the Town-planning Board of objections to the 
provisional approval of a town-planning scheme. 

Held also, 1. That, although the Town-planning Board 
is partly judicial in character, and is required by s. 20 of 
the Town-planning Act, 1926, to make final decisions, the 
Board of Appeal under the Land Subdivision in Counties 
Act, 1946, was, on the facts, asked to determine a matter 
which Avas under the jurisdiction of the Town-planning 
Board, and that, of itself, would be an objection to the 
determination of the present appeal; and such a deter- 
mination would be a denial to the subject of a consideration 
of the preliminaries prescribed by the Town-planning Act, 
1926, which afford him an opportunity to study, and, if 
he wishes, to object to, a planning scheme, and the present 
appellant had had neither of those rights. 

2. That a refusal to approve a subdivision under the 
Land Subdivision in Counties Act, 1946, upon the grounds 
taken by the Minister might be a bar to, or at least might 
indefinitely postpone, the right of compensation for in- 
jurious affection created by s. 29 of the Town-planning 
Act, 1926. 

3. That the foregoing findings, when considered in 
conjunction with s. 4 of the Land Subdivision in Counties 
Act, 1946, provided a good reason for the requir'ement in 
that section that the Minister could refuse to approve a 
subdivision only when the towm-planning scheme had 
reached the stage of approval under the Town-planning 
Act, 1926. 

The appeal was accordingly allowed. 

APPEAL under s. 3 (7) of the Land Subdivision in Counties 
Act, 1946, against the refusal of the Minister of Lands to 
approve a scheme plan of subdivision of land under that Act. 
The land comprised in the plan was 29 acres 2 roods 21.3 
perches, being part of Allotment 24 of the Parish of Pakuranga 
and being all the land in Certificate of Title Vol. 618 Folio 163 
(Auckland Registry), and was situated upon the south boundary 
of the main Auckland-Howick highway, distant about one mile 
from the Tamaki Bridge. The scheme plan showed a sub- 
division of ninety-five sections of an average size of slightly 
less than a quarter of an acre each with appropriate reserve 
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and reading, with a frontage to the main highway of approxi- 
mately 11 chains. 

The scheme plan was submitted to the Minister on Novem- 
ber 12, 1950. By letter of May 30, 1951, to the appellants’ 
surveyor, the Minister refused to approve of the subdivision. 
The material portion of that letter is as follows: 

“ I have now been advised by the Surveyor-General that 
“ the plan has been discussed with the Minister in the light 
“of the Council’s extra-urban planning scheme. As the 
“ overall Metropolitan zoning scheme, prepared in collabora- 
“tion with the County Council has been submitted to the 
“ Town-planning Board, and as the Council is in full agree- 
“ment with the zoning as laid down in the Metropolitan 
“ Outline development plan, and is preparing an extra-urban 
“ plan in accordance therewith for submission to the Town- 
“ planning Board, the Minister has refused to approve Scheme 
“ Plan 4302. 

“Refusal to approve is made under s. 3 (5) (n) of the 
“ Act— ie., ‘ public interest ’—based on the zoning proposals 
“of the Manukau County Council.” 


Wheaton, for the appellants. 
Speight, for the respondent. 


Cut. adv. vult. 


The judgment of the Board of Appeal was delivered by 
Astley, S.M. (Chairman). Before the hearing of evidence 
commenced, Mr. Wheaton, for the appellant, submitted that, 
whatever the Minister had said in his letter, he had chosen to 
assert his refusal under s. 3 (5) (a-) of the Land Subdivision in 
Counties Act, 1946, and that the inquiry should be restricted 
to that paragraph. Subsection 5 of s. 3 is as follows: 

“Without prejudice to the generality of the last preced- 
“ing subsection, the Minister may refuse to pprove any 
“ scheme plan — 

“la) If in his opinion closer subdivision or settlement 
“of the land shown on the scheme plan is not in 
“ the public interest or the land for any other reason 
“whatsoever is not suitable for subdivision: 

“(5) If in his opinion adequate provision has not been 
“made for the drainage of any allotment or the 
“ disposal of sewage therefrom : 

“(c) If the subdivision would in his opinion interfere 
“ with or render more difficult or costly the carry ing- 
“ out of any public work or scheme of development 
“ which is proposed or contemplated by the Minister 
“ of Works or any other Minister of the Crown or 
“by any local authority: 

“ (d) If in his opinion the proposed subdivision does not 
“ conform to recognized principles of town- 
“ planning.” 

Mr. Wheaton further submitted that, as the provisions of 
this statute generally, and in particular those of s. 3 thereof, 
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detracted from the rights of ownership in land, such provisions 
must be strictly construed, and that the Minister’s refusal (on 
the ground that the subdivision conflicted with a zoning or extra- 
urban planning scheme under the Town-planning Act, 1926 
proposed by the Manukau County Council) could be founded 
upon para, (c) or para, (d) of s. 3 (5) and should therefore not 
be deemed to be v/ithin the meaning of “ public interest ” in 
para. (a). 

Mr. Speight, in reply, claimed that para, (c) or para, (d) 
did not include a refusal based upon a planning scheme under 
the Town-planning Act, 1926, or, alternatively, that, if one of 
those paragraphs did, then the appellant’s objection upon this 
ground should be met by the Board of Appeal amending the 
grounds of the Minister’s refusal. 


As to this last point, this Board is of the opinion that no 
amendment of the grounds of appeal should be allowed. Section 
3 of the Land Subdivision in Counties Act, 1946, sets out the 
procedure to be followed in submitting subdivisional plans for 
allotments m excess of 10 acres, the grounds upon which the 
Minister may refuse his consent to such plans, and the constitu- 
tion and jurisdiction of the Board of Appeal. The Regulations 
under the Act do no more than authorize the Board, by Reg. 
19 (11), to regulate its own procedure. Amendment, however, 
is not a matter of procedure, and the long-standing principle of 
any appeal is that it should be directed towards the finding 
already made (in this case, by the Minister), and that fresh 
ground should not be introduced. 


The Board, however, is of the opinion that a refusal based 
upon a town-planning or extra-urban planning scheme does 
not necessarily come under the provisions of either para, (c) 
or para. (d). Under para, (c), the Minister may refuse consent 
to the proposed subdivision if it would “ interfere with 
the carrying-out of any public work or scheme of development 
« Pi’oposed or contemplated ... by any local 
authority.” It appears that the word “ carrying-out ” tends 
to make the lollowing words in the paragraph (“public work 
or scheme of^ development ”) ejusdem generis, implying the 
physical execution of works or schemes. An extra-urban plan- 
ning scheme under the Town-planning Act, 1926, is not in this 
category. In paragraph {d) “ the proposed subdivision does not 
coniorm to recognized ^ principles of town-planning,” would 
appear to relate to the internal formation and lay-out of the 
suMivision. The Board, therefore, finds that there is no 
objection on those grounds to the Minister’s stating his refusal 
to_ approve the plan on the ground that “ the scheme plan is not 
^ ” under para. {a). To this ground the 

Minister has specifically attached his refusal, and this becomes 
the sole issue for consideration by the Board, Mr. Speight made 
opening address, and went further in saying 
that the remaining ground of refusal under para, (h) (that 
adequate provision lias not been made for . . . drainage 
■nA -A ' disposal of sewage”) was not raised by the 

Minister nor would be raised in the hearing of this appeal. 
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The matter which the Minister has considered and made 
the basis in refusing his consent upon the grounds of public 
“interest” is a proposed Outline Development Plan for the 
Auckland Metropolitan District and its environs, whereby 
schemes of urban and extra-urban planning under the Town- 
planning Act, 1926, are in course of preparation by the respon- 
sible local authorities. The essential physical features are 
shown upon a plan produced at the hearing, which, together 
with the evidence adduced, showed proposals to constitute : 

1. A main urban area generally comprising the present 
City and suburbs, including existing adjacent subdivisions such 
as Laingholm and the East Coast and Eastern Beach settlements, 
and the boroughs of Henderson, Otahuhu, and Papatoetoe, the 
whole to be a main urban area, and shown white in colour on 
the plan. 

2. An extra-urban area or fence known as a “ green belt ” 
surrounding the urban area comprising a rural zone some miles 
in width. This rural zone includes the balance of Waitemata 
County upon the northern and western perimeter and the 
balance of Manukau County upon the eastern and southern peri- 
meter of the urban area (excluding those portions of each 
County already in the urban area) . 

3. Outer urban units of varying size and function beyond 
the green belt. 

The intention of the whole scheme based on the Outline 
Plan is to confine future urban subdivision, and consequential 
increases of population, into the main urban area upon the basis 
of an estimated population of 600,000 by the year 2,000, so as 
to obtain a concentration of population sufficient to support the 
successful creation and functioning of the public amenities of 
transport, water and electricity supplies, roads, sewerage, and 
the like in this area. It is considered by those responsible for 
the plan that all this increased population will be able to acquire 
residential sites within the white area during the period 
mentioned. 

To carry out this intention, there is proposed the “ green 
“belt” mentioned above, which area it is intended shall supply 
certain rural amenities, and in which area no subdivision of 
land into allotments of less than 5 acres will be permitted. 

The land the subject of this appeal is in the green belt 
of the Manukau County. 

The whole of the Outline Development Plan is in the pre- 
liminary and exploratory stages. It may be said that the Auck- 
land Metropolitan Planning Organization, which is responsible 
for the overall planning of the main urban area, has its pro- 
posals well advanced, and, as stated by Mr. F. W. 0. Jones, the 
Planning Officer, the implementation of the plan is dependent 
now upon the preparation and completion of the extra-urban 
scheme, including the “green belt,” by, in this case, the Manukau 
County Council. It was at the instigation of this organization 
that the Minister of Lands was asked for his co-operation in 
controlling subdivisions in the Manukau County in conformity 
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with the Outline Plan in the interim period before extra-urban 
plans were finally approved. 

In the case of the land the subject of this appeal, the 
Minister, upon being informed that the subdivision did not 
conform with the Outline Plan, has refused his consent to it, 
and the issue now before this Board of Appeal is whether the 
Minister on the grounds of “ public interest ” was right in so 
refusing his consent. ^ 


This Board of Appeal is a judicial body with the jurisdic- 
tion given to it by the Land Subdivision in Counties Act, 1946, 
and, as such, must observe and apply principles of the law in 
its interpretation of, and decision upon, the issue before it. 

The land the subject of this appeal — and, indeed, speaking 
generally, all the land in the Outline Plan — is privately owned, 
and it is here appropriate to state the law as to the inter- 
pretation of statutes affecting private property so far as it is 
relevant to this inquiry, and that is, briefly, that statutes which 
detract from rights of ownership or which take away an 
interest in the property of a subject are to be construed -strictly, 
and that such an intention is not to be imputed to the Legis- 
lature unless expressed in unequivocal terms. This principle 
has been reiterated so often in our Courts that no authority 
need be quoted in its support. 

With that old-established principle in mind, it is then 
necessary, in amplification of the issue set out above, to decide 
whether the grounds of the Minister’s decision should be in- 
cluded in the phrase ‘‘ public interest ” — in other words, that 
the appellant’s subdivision, being not in conformity with the 
Outline Plan (a proposed scheme under the Town-planning Act, 
1926), should, in the public interest, be refused under the Land 
Subdivision in Counties Act, 1946. The principle of law here 
applicable, and many times reiterated in judicial decision, is 
conveniently stated in Hardy v. Pother gill ( (1888) 13 App. (I)as. 
351) , where Lord S'eZtJor'Jze said It is not . . . for . . . 

“ any . . . Court to decide such a question as this under 

“ the influence of considerations of [public] policy, except so 
“ far as that policy may be apparent from, or at least con- 
“ sistent with, the language of the Legislature in the statute 
“ or statutes upon which the question depends ” (ibid,, 368) . 
Where the statutes govern the matter in question, the Courts 
will not go beyond them in interpretation of public policy or 
public interest, for, as was said in Egerton v. Earl Brownlotv 
((1853) 4 H.L. Cas. 1, 123; 10 E.R. 359, 409) : “To allow this 
“ to be a ground of judicial decision, would lead to the greatest 
“ uncertainty and confusion. It is the province ... of the 
“ Legislature to determine, what is the best for the public good, 
“ and to provide for it by proper enactments. It is the province 
“ of the Judge to expound the law only; the written from the 
“statutes . . . and upon the principles to be clearly 

“deduced from them by sound reason and just inference; not 
“ to speculate upon what is the best, in his opinion, for the 
“advantage of the community ” (f6id., 123 ; 409). It was said 



- Turning now to the Land Subdivision in Counties Act, 
1946, under which subdivisions of land (into sections of less 
than 10 acres) outside a borough or town district have to be 
submitted to the Minister of Lands for his consent, s. 4 provides : 
^ '‘Notwithstanding anything in this Act . . . where 
there is an approved toivn-planning or extra-urban plan- 
^mng scheme under the Town-planning Act, 1926, alfecting 
any locality, no scheme plan of land in that locality shall 
be approved or varied under this Act . . . if the scheme 
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by Lord Halsbury, L.C., in Janson v. D^defontein Consolidated 
Mines, Ltd. ( [1902] A.C. 484) , in referring to a contract which 
was alleged to be against public policy : “ I do not think that 
“ the phrase ‘ against public policy ’ is one which in a Court 
“ of law explains itself. It does not leave at large to each 
“tribunal to find that a particular contract is against public 
“ policy . . . you may say that it is because they [certain 
“ things] are contrary to public policy they are unlawful ; but 
“ it is because these things have been . . . enacted or 

“ assumed to be by the common law unlawful, and not because 
“ a Judge or Court have a right to declare that such and such 
“ things are in his or their view contrary to public policy ” 
(ibid., 491, 492). 

As already noted, the Outline Development Plan comprises 
proposed urban and extra-urban planning schemes under the 
Town-planning Act, 1926, which, as stated in its Long Title, is 
“ An Act to provide for the Making and Enforcement of Town 
“ and Extra-urban Planning Schemes.” Under this statute, 
it is provided that local authorities shall prepare town-planning 
and extra-urban planning schemes. Every scheme shall, after 
preparation, be submitted (s. 16) to the Governor-General in 
Council, and, after having been provisionally approved, shall 
then be submitted to the Town-planning Board. This Board 
may then provisionally approve of the scheme (s. 17), upon 
which the local authority shall publicly notify the scheme and 
deposit plans and maps for public inspection. Every rate- 
payer has, for the ensuing three months, a right of objection 
to the scheme. Thereafter, the local authority shall transmit 
the objections to the Town-planning Board (s. 18), who shall 
consider the same and may, if it thinks fit, appoint a committee 
to hear the objections, at which hearings evidence may be given 
on oath and parties may be represented by counsel (s. 19). 
The Board may uphold or reject any objection or modify the 
scheme, and the determination of the Board shall be final (s. 20) . 
By s. 21, the Town-planning Board shall then finally approve 
the scheme, and_ shall signify its approval by affixing thereto 
its seal. Provision is then made for claims for compensation 
by persons injuriously affected by a scheme to be dealt with 
in the manner provided by the Public Works Act, 1908, and for 
the creation of funds from which claims may be paid. 

^ Specific provision is made by s. 34 of the Act for a local 
authority in some cases to prohibit the erection of buildings or 
the carrying-out of work before a scheme has been approved 
under s. 21. 
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“ plan . . . [is] inconsistent with the approved tmvn- 

“ plamiing or extra-urban planning scheme” 

The words “ an approved town-planning* or extra-urban 
“ planning scheme ” clearly mean such a scheme approved in 
accordance with the provisions of s. 21 of the Town-planning 
Act, 1926. Section 4 does not even refer to provisionally 
approved plans under s. 17 of the Town-planning Act, 1926. 

The Legislature has made it plain from the statutory 
provisions so quoted what its intention was with regard to 
land affected by town-planning schemes. Having set out the 
method for the preparation and provisional approval of the 
schemes, it has then provided for public objection and the 
hearing of such objections, followed by the final approval of 
the Tov/n-planning Board. When such final approval is given 
by the Board, then and not until then, the Minister of Lands is 
required by s. 4 of the Land Subdivision in Counties Act, 1946, 
to refuse his consent to a subdivision which is inconsistent with 
the approved scheme. Section 4 in itself is a complete code of 
those matters to which the Minister is bound to have regard 
so far as the Town-planning Act, 1926, is concerned, and the 
section makes it clear that any question of a clash between a 
scheme plan under the Land Subdivision in Counties Act, 1946, 
and a town-planning or extra-urban planning scheme before 
such has been finally, or even perhaps provisionally, approved, 
has been resolved by the Legislature. Parliament is presumed 
to know the law and the effect of any new legislation upon 
existing legislation. This presumption is even stronger in this 
case, as, although such a clear definition of rights in^ respect 
of pending town-planning schemes not even yet provisionally 
approved is provided by s. 34 of the Town-planning Act, 1926, 
yet, in enacting the Land Subdivision in Counties Act, 1946, the 
Legislature saw fit to enact, so far as town-planning is con- 
cerned, s. 4, which speaks only of an “ approved ” plan under 
the earlier statute. 

The Outline Development Plan which formed the ground 
of the Minister’s refusal comprises several urban and extra- 
urban planning schemes, none of which has yet reached the 
stage of s. 16 of the Town-planning Act, 1926 — ^that is, sub- 
mission to the Governor-General in Council — and they have 
not yet been even provisionally approved. 

Upon these facts, and applying the principles already set 
forth, the Board of Appeal finds that the Outline Development 
Plan cannot be raised by the Minister as a matter of “ public 
“interest” under s. 3 (5) (a) of the Land Subdivision _ in 
Counties Act, 1946, for refusal to consent to a subdivision. 
Whatever else may be included in those words, they cannot apply 
to a proposed scheme under the Town-planning Act, 1926. 

The issue so far resolved was raised before the hearing 
of evidence on the appeal, and was reserved for decision w^hile 
the hearing proceeded. Evidence was called which showed that 
there is an unsatisfied demand for residential sections in and 
around Auckland, that the appellant’s subdivision was situated 
about half a mile beyond an existing residential subdivision 


I 

II 

t 

1 


44 


BUTTERWORTH'S LOCAL GOVERNMENT REPORTS. HlSSlJ 


and about a mile from the township of Panmiire, and that 
there was a substntial and continuing growth of industry 
around this township. 

The Minister’s case did not raise factual objection to the 
subdivision of itself, but was devoted to evidence to support the 
merits of the Outline Development Plan, the same evidence 
which doubtless would be adduced upon the hearing of objec- 
tions by the Town-planning Board under s. 19 of the Town- 
planning Act, 1926. On this point, it is to be noted that that 
Board is partly judicial in character, and, under the Act, is 
required to make final decisions. In the result, therefore, this 
Board of Appeal was on the facts asked to determine a matter 
which is under the jurisdiction of the Town-planning Board, 
and this of itself would be an objection to the present hearing. 

Not only is there thus a clash of jurisdictions, but there is 
also a denial to the subject of a consideration of the pre- 
liminaries prescribed by the Town-planning Act, 1926, which 
afford him an opportunity to study, and, if he wishes, to object 
to, a planning scheme, neither of which rights has this appellant 
had. Furthermore, a refusal of a subdivision under the Land 
Subdivision in Counties Act, 1946, upon the grounds taken by 
the Minister might be a bar to, or might at least indefinitely 
postpone, the right of compensation for injurious affection 
created by s. 29 of the Town-planning Act, 1926. No such 
intentions as these can be spelled out of any part of the relevant 
legislation, and of themselves these factors constitute serious 
objections to the Minister’s case on this appeal. They also, 
when considered in conjunction with s. 4 of the Land Sub- 
division in Counties Act, 1946, appear to provide a good reason 
for that section’s requiring the Minister’s refusal to a sub- 
division only when the town-planning schemes have reached 
the stage of approval under the Town-planning Act, 1926. 

The Board of Appeal will therefore allow the appeal with 
costs to the appellant. Before making the order, however 
mere is the outstanding matter of the requirements of the 
Surveyor re roads, &c., contained in his letter of May 30, 
1951, which requires attention. It is understood that the parties 
c^ agree on this detail, and, if so, such should now be done 
whereupon final decision on the above terms in this appeal 
Ti? appellant will be allowed solicitors’ costs 

Md Is. (being £6 6s. preparation for inquiry, £15 15s first day, 
and two days at £10 10s., in accordance with the Instructions 
for Members of Commissions of Inquiry, dated February 9 
1925) and witnesses’ expenses £8 14s. (being Mr. Harrison 
qualifying, &c., £3 3s. (Mr. Murray £3 3s ) and Messrs 
Bennett and Webb £1 4s each). ^ "* 

Appeal allo'wed, 

(Auckland?” Bamford, Brotvn, and Wheaton 

Solicitor for the respondent: Crown Solicitor (Auckland). 
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BLACKWATER MINES, LIMITED v. 
VALUER-GENERAL. 

1951. May 30. Nelson Land Valuation Committee. Mr. H. J. 

Thompson, S.M., Chairman, at Reefton. 

Valuation of Land — Residences oumed by Mining Company in 
Remote Mining Totvnship and let to Its Employees — Com- 
pany Only Possible Purchaser of Other Residences, and 
Market Prices accordingly Low — Objections by Company 
to Valuations of Residences — Prices paid on Monopoly 
Market — Uncertainty of Company’s Future Prospects — 
Valuations on Existing Basis alone Possible — Onus of show- 
ing Valuations Wrong not discharged — Valuation of Land 
Act, 1925, s. 27. 

The township of Waiuta was situated at the end of a 
twenty-four-miles road from Reefton, and the whole town- 
ship depended entirely on the life and working of the Black- 
water Mines, \vhich dealt with the recovery of gold by 
means of quartz-crushing methods. There were no other 
industries or farms anywhere near Waiuta, and no induce- 
ment for anyone other than the mine employees to live 
there. Some fourteen houses were erected on land com- 
prised in the company’s mineral licence, and some forty- 
one houses on residence sites owned by the company. In 
addition, there were some seventy-eight houses on residence 
sites privately owned. 

Apart from several sales of the privately-owned houses 
by one employee to another, the only possible purchaser 
was the company, and, when it bought, the price it paid was 
very much lower than the valuations made by the Valua- 
tion Department. The houses for sale to the company 
comprised those of employees who wished to leave to go 
elsewhere and those forming part of deceased person’s 
estates which had to be sold in order to wind up the estates. 
One house, for example, valued at £630, was bought in 
November, 1950, for £320, and another, valued at £166, 
was bought for £80. 

On objection by the company to the increased valuations 
of the residences (apart from the sites), 

Held, 1. That the residences could not be regarded 
as a wasting asset, tied to the mine, and their life could 
not be calculated accordingly; but, as it was necessary for 
the company to have the houses to attract workmen, and 
as they were being used as homes by the workmen, the 
residences must be considered on that basis. 

2. That it was impossible to anticipate the company’s 
future prospects, so that consideration of the position on 
the existing basis w’-as the only possible course for the 
Valuation Department to pursue; and, in any event, as 
new valuations must be made every five years, any altera- 
tion in the company’s position could be dealt with as it 
arose. 
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The company has admitted that the 


me company has admitted that the increased canital va 
tions at the moment do not affect it, as rating is on the 


3. That, with reference to the influence on market 
prices of the locality and the purpose of the township, the 
company held a monopoly of the buying market, and was, 
in effect, able to dictate the price to despemte sellers who 
had to take a low price to quit ; and, accordingly, the prices 
paid on a monopoly market were no answer to the valuations. 

4. That the company had not discharged the onus 
imposed on it by s. 27 of the Valuation of Land Act, 1925, 
as it had failed to show that any mistake had been made 
by the Valuation Department or that the values were 
incorrect; and, accordingly, the valuations of the company’s 
houses were upheld. 

OBJECTIONS, fifty-five in number, by Blackwater Mines, Ltd., 
against valuations on the District Valuation Roll of Reefton of 
residences at the township of Waiuta. 

Steele, for the objectors. 

Maitland, for the Crowm. 

At the conclusion of the evidence, the decision of the Com- 
mittee was delivered by 

Thompson, S.M., as Chairman (orally). The Committee 
has been impressed by the able way in which the case has been 
presented for the objectors by Mr. Steele, and by the equally 
able way in which the objections raised have been answered by 
Mr. Maitland. 

The circumstances for consideration are unique in the Com- 
mittee’s experience, and are possibly unique as far as the whole 
of New Zealand is concerned. 


The township of Waiuta is situated at the dead end of a 
twenty-four-miles road from Reefton, and the whole township 
depends entirely on the life and working of the Blackwater 
Mines, which deal with the recovery of gold by means of 
quartz-crushing methods. There are no other industries or 
farms anywhere near Waiuta, and no inducement for anyone 
other than the mine employees to live there. Some fourteen 
houses have been erected on land comprised in the company’s 
mineral licence, and some forty-one houses on residence sites 
owned by the company. In addition, there are some seventy- 
eight houses on residence sites privately owned. 

The evidence shows that, apart from several sales of the 
privately-owned places by one employee to another, the only 
possible purchaser is the company, and, when it bought, the 
price it paid was very much lower than the Government valua- 
tions recently made by the Valuation Department and now 
objected to. The houses for sale to the company comprised 
those of employees who wished to leave and go elsewhere and 
those of deceased estates, which had to sell to wind up the estate 
One house for example, valued at £630, was bought last 
“Other, valued at £165, was bought 


8 N.Z.L.G.R» 


MAGISTRATES’ COURT. 


47 


improved value, and no objection is taken to the valuation of i n 

the sites ; but the company objects to the valuation of the houses, 
as, if the system of rating is changed to rating on capital value, 
the result will be disastrous. The motive of the objection is 
of no importance, but it is interesting to note that the objection 
^ is based on something which may never happen. The possi- 
bility of a change in the rating system is too nebulous to be 
relevant. ly 

The company’s chief objections to the increased valuations ; 

are: jj| 

(a) The township is entirely dependent on the company’s 
quartz mine, and, if the company ceases operations, the town- 
ship must cease to exist, and the buildings will be worth only 

removal value. The life of the buildings, therefore, is tied to I-', I 

the life of the mine, and this should be taken into account. The If j 

company’s quartz reserves are steadily declining, and the values : • 

of residences should diminish accordingly. 

|'!l 1 

(b) The isolated locality of the township is such that the 

only possible purchaser for the dwellings is the company, and || 

the element of competition is therefore lacking, and market 
prices are accordingly low. Values at Waiuta cannot be com- 
pared with prices elsewhere, and the new valuations are com- Ml 

pletely out of touch with reality and market prices. j;|| 

With reference to the contention that the residences should 
be regarded as a wasting asset, tied to the mine, and their life 
calculated accordingly, the Committee is of opinion that it can I'll 

not uphold the submission. The fact is that it is necessary for 
the company to have houses to attract workmen ; these residences l|l 

are being used as homes by the workmen at present/and must 
be considered on that basis. Nobody can foretell if, in a few 
Shears, some new process for winning gold may be discovered 
and may revolutionize the industry, and so indefinitely prolong 
the life of the mine; or if the price of gold may rise and have 
the same effect; or if, on the other hand, the mine may peter 
out in a few years. _ The whole future position is so indefinite 
that it is not possible for the Committee to make even an 
intelligent guess as to what will happen, and consideration of 
the position on the existing basis is the only possible course to 
pursue. In any event, as new valuations are now made each 
five years, any alteration can be dealt with as it arises. 

With reference to the influence of the locality of Waiuta, 
and .the purpose of the township, on market prices, the Com- 
mittee has been impressed with the arguments advanced. It 
is clear that the market price is a comparative factor which i, 

^ must be taken into account when considering valuations. If the 

Department had not considered market prices, the valuations = 

would need revision. The objectors have stated that at Grey- j 

mouth recently increases in market prices were advanced = 

successfully to justify increased valuations there. It is just as | 

necessary to take into account decreases in prices. However, | 

it has to be realized that the market price to be considered is || 

that where there is a willing seller on the one side and a willing | 

buyer on the other. Is that the position here? The answer [l 
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appears to be: “No.” The company is in the unique position 
of holding a monopoly of the buying market, and is in effect 
able to dictate the price to desperate sellers, who have to take 
a low price to quit. The market is therefore not a free one. 
Probably the fairer price is that shown by the few sales among 
private buyers and sellers, it being significant that these approxi- 
mate closely to the recent valuations by the Department. The 
Committee is therefore unable to agree to the proposition that 
th Department’s valuations are too high because the company 
is able to buy at a much lower figure, and must decide that 
the prices paid on a monopoly market are no answer to the 
valuations. 

Under s. 27 of the Valuation of Land Act, 1925, the onus 
of showing that the valuations are wrong is placed upon the 
objectors. This onus may be discharged by showing that the 
Valuation Department has erred, for example, in the basis of 
valuations adopted, in the application of legal principles, in 
its computations, or in failing to take into account matters 
affecting valuation which are normally considered. In the 
present case, no such errors have been disclosed. On the con- 
trary, the evidence on behalf of the Department shows conclu- 
sively that the peculiar conditions at Waiuta and the influence 
of locality have been very carefully considered and have been 
given due weight in fixing the valuations there. For residences 
which are admitted to be comfortable and in reasonable order 
for residences, valuations range from 3s. per square foot for 
the smaller and older cottages to approximately 12s. for the 
mine manager’s house. 

The Committee are of opinion that such valuations can 
be considered very generous as far as the company is concerned, 
as bare sheds and garages will be worth the price of 3s., and 
there are residences which are actually inhabited by the work- 
men and bringing in rents which average from 8s. to 10s. The 
Committee can not be blind to the average cost and value of 
such houses elsewhere, and agree that a reduction in valuation 
to 3s. per square foot is the most generous allowance the Depart- 
ment can be expected to make for any such residence. 

+n “ecessaiy for the objectors 

to piove that the Department is wrong in its valuations. No 
proof has been given to this effect, the chief point of criticism 
being that there is a great discrepancy between the prices paid 
for houses by the company and the valuations; but this has 
been answered by the conclusion that there is not, in fact a 
free market with willing sellers. ’ 

^-1 ^‘^"^^ittee have therefore come to the conclusion that 

the objectors have failed to show that any mistake has been 
made by the Department or that the valuations incmn S 
and the valuations must, therefore, be upheld. 

All the objections are accordingly dismissed. 

Ohjections dismissed. 
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SANDERS V. BULK FERTILIZER DISTRIBUTORS 
LIMITED. 

1951. June 18, 25, August 30, before Mr. F. McCarthy, S.M., 
at Pukekohe. 

Transport — Heavy Motor -vehicles — Classification of Roads — 
Road on Boundary of Two Counties classified as Class III — 
Each County a ''Controlling Authority” only up to Midline 
of Road — Classification invalid. — “Controlling Authority ” — 
Public Works Act, 1928, ss. 113, 115, 116, 120 — Heavy 
Motor-vehicle Regulations, 1950 (Serial No. 1950/26), Regs. 
1 (3), U (1),11(1). 

The defendant was charged with operating a heavy 
motor-vehicle, a fertilizer distributor, while it was carry- 
ing a load of greater weight than was indicated for the 
road on which it was travelling, contrary to the provisions 
of Reg. 4 (1) of the Heavy Motor-vehicle Regulations, 1950. 
The road in question v/as part of the common boundary 
between the Waikato County and the Franklin County, the 
boundary of the former being defined as extending to the 
middle of that road; thus, one-half of the road from the 
lateral midline to the edge lay in each County. 

All facts were admitted, apart from the proper classi- 
fication by the Waikato County of the road as a Class III 
road. 

Held, 1. That, by virtue of ss. 113, 115, and 116 of 
the Public Works Act, 1928, the powers of control, &c., 
exercisable by a County Council are confined to county 
roads situate in the county; and, if such roads are not 
physically situate in the county, the County Council has 
no control over them. 

2. That boundary roads come within the exception 
contemplated by s. 116, so that, in the absence of a direction 
by the Governor-General under s. 120, since only half of 
the road in question was “ situate within the County,” the 
Council had control of such road to the lateral midline of 
the road under s. 116 of the Public Works Act, 1928, and 
was, at most, a “ controlling authority.” within the defini- 
tion of that term in Reg. 1 (3) of the Heavy Motor-vehicle 
Regulations, 1950, to the midline of the road. 

3. That, consequently, the purported classification of 
the road by the Waikato County Council was invalid; and 
the position was unaltered if the Franklin County Council 
had also classified the road as Class III, as, for the reasons 
given, it, too, was not a “ controlling authority ” in respect 
of it. 

Quaere, Whether a vehicle, which is exempt from pay- 
ment of licence fees under the Motor-vehicles (Licensing 
Fees Exemption) Regulations, 1948, and from payment 
of heavy traffic fees under Reg. 11 (1) of the Heavy Motor- 
vehicle Regulations, 1950, is subject to Reg. 4 (1) of the 
latter Regulations. 
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THREE INFORMATIONS lodged by the complainant in his 
capacity as Traffic Inspector of the Waikato County Council 
charging the defendant company with operating a heavy motor- 
vehicle — namely, its fertilizer distributor — on three separate 
occasions whilst the vehicle in question was carrying a load of 
greater weight than that indicated for the road in question 
in each case. 

The facts sufficiently appear from the judgment. 

A. M. Gould, for the defendant. 

Cur. adv. vult. 


McCarthy, S.M. Various points were raised by Mr. Gould 
at the hearing, and I granted leave both to him and to the 
complainant to submit legal argument in writing, I have had 
the assistance of tv/o written memoranda from Mr. Gould and 
Inspector Sanders, and, as a result of their research and exposi- 
tion of the numerous Regulations, repeals, and amendments 
thereto, the issues have become fairly clear cut. 

Mr. Gould has withdrawn his plea of “not guilty” to the 
second charge, which relates to a road wholly within the 
county, and substituted a plea of “guilty,” whicli leaves only 
the remaining charges which allege offences on the Miranda- 
Pokeno Road to be dealt v/ith. 


The vehicle in question is a specially constructed vehicle, 
fundamentally in the form of a hopper, which is used by the 
company to make deliveries of lime from its lime works at 
Miranda direct to the farms of its consumers. I understand 
that in some cases it is used to spread the lime over the land. 

The vehicle carries “E” plates, which means it is exempt 
from payment of license fees under the Motor-vehicle (Licensing 
Fees Exemption) Regulations, 1948 (Serial No. 1948/208). 
Those were enacted in substitution for similar Regulations of 
1937, and are saved by s. 169 of the Transport Act, 1949. 
Mr. Goidd is no longer pressing his argument that, because this 
vehicle is exempt from payment of licence fees under the 1948 
Regulations and heavy traffic fees under Reg. 11 (1) of the 
Heavy Motor-vehicle Regulations, 1950, it is not subject to 
Reg. 4 (1) of the latter Regulations, under which these informa- 
tions are laid. I may say in passing, however, that I think it 
is, but, in the view which I take of the matter, I need not decide 
this question specifically. Further, I do not now need to 
decide the interesting question raised by Inspector Sanders that 
this particular vehicle is not entitled to the benefit of the 
exemption contained in the Regulations of 1948 despite the fact 
that “E” plates have been issued in respect of it. 

It is conceded that the vehicle was operated by the company, 
and that its axle load was greater than that permitted on a 
Class III road, in which this road has been classified, and that 
the vehicle is subject to the provision of the Heavy Motor- 
vehicle Regulations, 1950, so that the only question remaining 
is Mr. Gould's attack on the classification of the road. 

The road in question ' is part of the common boundary 
betvmen the Waikato County and the Franklin County. The 
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boundary of the Waikato County in this area is defined in 
19J^9' Netv Zealand Gazette, 2501, as extending to the middle of 
this road. This means that one half of the road from the lateral 
midline to the edge lies in the Waikato County and the other 
half in the Franklin County. 

Mr. Gould admits that the Waikato County Council has 
given proper notices under Reg. 3 of The Heavy Motor-vehicle 
Regulations, 1950, and done all acts and things in proper fashion 
so far as it is concerned to have the road declared a Class III 
road, but he contends that, as the County boundary runs along 
the midline of the road, either the Waikato County Council 
has no jurisdiction to classify the whole v/idth of the road, 
or, alternatively, it has no jurisdiction to classify only half of 
the road. 

No evidence was laid before me as to whether the Franklin 
County has made any classification of the road or not, although 
it seems from a letter dated May 11, 1950 (to .Vvdiich I shall 
refer later), written by that County to the Waikato County 
that it intended to do so. I must assume, in the absence of 
any proof to the contrary, that the Franklin County has not 
made any classification of this road — or, more accurately, its 
half of it — but, in my view, it does not make any difference 
whether it has or not. The answer to Mr. Gould's point lies in 
the construction of Reg. 3 of the Heavy Motor-vehicle Regula- 
tions, 1950. 

Clause 1 provides that the local authority “ having control 
“ of any . . . road,” &c., may declare that such road 

belongs to some one of the followdng classes, &c. 

Clause 3 provides that “ The controlling authority . . . 

‘‘ shall give public notice,” &c. 

It is clear that the draftsman has changed the language 
and used the term “ controlling authority ” so that he may 
thereby cover the Minister of Works and the Main Highways 
Board, each of whom is vested with similar authority in respect 
of Government roads and State or main highw^ays as well as 
local authorities. Thus, a local authority under cl. (1) such 
as this County Council is clearly a controlling authority ” 
within the meaning of cl. 3. The use of the words “ such 
“ classification ” in cl. 3 also clearly refers back to the classifica- 
tion mentioned in els. 1 and 2, so that the “ controlling 
authority ” is clearly the authority making the classification. 

“Controlling authority” is defined in Reg. 1 (3) of the 
Heavy Motor-vehicle Regulations, 1950, as meaning “ the . . . 
“ local authority . . . having over any road or street the 

“ control referred to in s. 116 of the Public Works Act, 1928.” 
i Turning to s. 116 of the Public Works Act, 1928, this reads 

as follow^s: 

“ All roads, except as herein otherwise provided, shall 
“ be under the control of and may be constructed and repaired 
“by the Road Board of the district in which such roads are 
“ situate, and shall be called district roads.” 

It is clear that the control I’ef erred to in s. 116 of the 
Public Works Act, 1928, must arise from the situation of the 
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particular road in question in the district of a particular Road 
Board. 

In respect of County Councils, s. 113 of the Public Works 
Act, 1928, declares that the County Council may make county 
roads throughout the county, &c., and by s. 115 it is provided 
that the powers, rights, duties, and liabilities hereby vested in 
and imposed upon a Road Board in respect of a district road 
shall be vested in and imposed upon the County Council in the 
case of a county road. 

Clearly, therefore, the powers of control, &c.. exercisable 
by a County Council over county roads are condned. in the 
same manner as in s. 116, to county roads of the county in which 
such roads are situate. If such roads are not physically situate 
in the county, then the County Council has no control over them. 

In respect of boundary roads, s. 120 (1) (a) of the Public 
Works Act, 1928, expressly provides that the Governor-General 
may by warrant, &c., direct which of the local authorities of 
the districts along the boundaries of which (as in this case) 
the road lies shall have control of such boundary road or street 
or of any part thereof. 

In my yiew, in respect of boundary roads this is one of 
the clear exceptions contemplated in s. 116, which is expressed 
to be “ except as herein otherwise provided.” 

Unless, therefore, there be a special order under s. 117 or 
a direction by the Governor-General under s. 120, I can see 
nothing in the Public Works Act, 1928, which leads me to any 
conclusion other than that the “ control ” referred to in s. 116 
of the Public Works Act, 1928, so far as County Councils are 
concerned, is vested in them only in respect of county roads 
situate ivithin the county. 

Clearly, at the most, therefore, in the absence of a direction 
under s. 120 of the Public Works Act, 1928, as only one half 
of this road lies within the County, the County only has control 
thereof to the lateral midline of the road under s. 116 of the 
Public Works Act, 1928, and is at the most a “ controlling 
under the Regulations to the midline of the road. 

Apart from the ludicrous situations which could arise if 
a local body was empowered to classify “ its half ” of a road, 
a perusal of the Regulations themselves discloses nothing which 
I can see which suggests such to be the position. Indeed, the 
Regulations, dealing as they do with large four-wheeled 
vehicles, usually of considerable width, appear to concern them- 
selves only with roads in their entirety, as one would expect 
In my view, therefore, this County is not a “controlling 
“authority” in respect of this road in so far as the County 
boundary reaches only to the midline thereof. Consequently, 
I hold the purported classification of the whole road by this 
County is invalid. 

Nor do I think the position is altered in any way if the 
Fpnklin County Council has also classified this road as (jlass III. 
Clearly, for the reasons I have given, it too is not a “ controlling 
“ authority’’ m respect of this road, and any purported classi- 
fication by it would similarly be ineffective. 


fSfl 


8 N.ZX.G.R. 


MAGISTRATES’ COURT. 


53 

I may say I am strengthened in this view by Reg. 3 (9) of 
the Heavy Motorwehicle Regulations, 1950, which not only gives 
tlie Minister an overriding authority but also seems to give him 
power to deal with such a situation as this. 

There remains to consider the correspondence between the 
two Counties over this road. Although those letters were not 
produced at the hearing, but were filed by Inspector Sanders 
with his memorandum, and may not be strictly in evidence, 
I propose to deal with them, as I do not think they affect the 
conclusion at which I have arrived. 

Apparently, the portion of the boundary road where the 
alleged offences occurred had for some j^’ears past been main- 
tained by the Franklin County. By letter dated November 13, 
1946, that County v/rote to the Waikato County suggesting that 
the latter Council should maintain a section of the road for its 
whole width while the former should similarly maintain the 
balance. To this eminently sensible arrangement the Waikato 
County Council agreed, and since then each County has main- 
tained its section of the road accordingly. The letters, how- 
ever, make no reference to control in any way, but speak 
entirely of “ maintenance ” and “ maintenance costs,” and, in 
my judgment, amount only to an agreement in respect of the 
maintenance of the road. This is further borne out by the two 
letters of May 11 and May 22, 1950. The letter of May 11 from 
the Franklin County to the Waikato County Council, after 
referring to the fact that the County is seeking the permission 
of the Minister to classify all the roads in the County as Class 
III, says in reference to this boundary road; “ Your Council is 
the authority in control of one side of this road” The County 
Clerk then goes on to point out that it would hardly do for one 
County to gazette one side of the road as Class III and the other 
authority to gazette the other side as Class II. (I must say I 
agree, as I have already indicated). The Waikato County 
Council in reply agreed by its letter of May 22 to classify the 
portion of the Pokeno-Miranda road in this County as Class III. 
portion of the Pokeno-Miranda road in “ this County ” as 
Class HI. 

At first glimpse, I thought that possibly this arrangement 
may have amounted to a mutual transfer of the control of 
parts of this road, which may possibly have taken it outside 
the provisions of s. 116 of the Public Works Act, 1928, which 
is expressed to be except as herein otherwise provided.” It 
is quite clear, however, from the two letters I have referred to, 
that, far from handing over control of the sections they respec- 
tively maintain to each other, the Counties have been careful 
to preserve and respect each other’s rights as “ controlling 
authorities ” for the purposes of these very Regulations. 

Apart from this, it is clear that, under the Public Works 
Act, 1928, a transfer of “ control ” over county roads can be 
effected only Xy the methods set forth in s, 117 or s. 120: 
Expressio unius alterius exclusio. 


The only other matter raised by counsel and Inspector 
Sanders was the question of some form of permission for this 
vehicle to operate over the Miranda-WaitakariuTi Road — I pre- 
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siiniG under Reg. 4 (2) of the Regulations. That is not a matter 
which concerns me in the slightest. That is solely a matter 
for the Council and its expert advisers, and it would be 
presumptuous on my part to express any opinion on it. 

The informations Nos. 74 and 75 of 1951 are dismissed. 
In respect of the other information (No. 115), the defendant 
will be convicted and fined £2 10s. and costs. 

Defendant convicted accordingly. 

Solicitors for the defendant: Morpeth, Gould, Wilson, and 
Dyson (Auckland) . 


In re MANNING (DECEASED). 

1952. March 28, April 10, No. 2 Land Valuation Committee, 
Mr. J. W. Kealy, S.M., Chairman, at Auckland. 


Valuation of Land— Value for Death-duty Purposes— Residential 
Property — Method of Valuation best calculated to show 
Correct Value under Existing Conditions — Replacement 
Cost based on conscientiously prepared Replacement Cost 
Estimates — " Capital Value ” — Valuation of Land Act, 
1925, s. 2 — Land Valuation Court Act, 194-8, s. 32 — Death 
Duties Act, 1921, s. 70. 

In 1940, a house was built at a cost of £1,134 9s. 5d., 
the section costing the further sum of £425. It was 
occupied by the owner and her family until her death on 
May 18, 1951, when the existing Government valuation 
was £1,760. The property was valued for death-duty 
purposes by the Valuation Department at £3,126, On 
objection to that valuation. 

Held, 1. That the “ premium ” which, under existing 
conditions of shortage of homes, certain purchasers are 
compelled to pay when buying a house of which vacant 
possession is available, and which represents an addition 
to the value of the land plus the cost of the buildings upon 
it, does not form part of the “ capital value ” as defined in 
s. 2 of the Valuation of Land Act, 1925. 


2. That the amount which has to be ascertained is the 
true value of the property for sale purposes, and, when, as 
in the present case, that value, when ascertained, is to be 
used as the basis of a substantial tax, the “ capital value ” 
to be fixed should, as far as is reasonably practicable, be 
a stable one; consequently, violent and purely temporary 
market fluctuations unrelated to building costs should be 
excluded if this is legally possible. 

3. That the method best calculated to shov^ the correct 
value under conditions such as existed at the date of the 
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owner’s death was to assess the market value of the land 
(the unimproved value), and, where the improvements 
were not unsuitable or unsaleable or did not represent 
unwise expenditure,^ to add the reasonable cost (less 
depreciation, &c.) of the improvements. 

4. That it wmuld not be equitable in the present case 
to abandon conscientiously prepared replacement cost 
estimates, which can be the subject of careful checking, 
for mere “ opinion ” evidence unsupported by factual data. 


6. That the valuation of the property should be 
assessed for taxing purposes as follows: Capital value, 
£2,980; Unimproved value, £840; Value of improvements, 
£2,140. 


OBJECTION to valuation. The facts as proved before the 
Committee were found to be as follows: 

In 1940, a house \vas built at Masons Avenue, Herne Bay, 
Auckland, at a cost of £1,134 9s. 5d., the section costing a 
further sum of £425. From 1940 until 1951, the property was 
occupied by the owner, Mrs. A. R. Manning, and her husband 
and daughter. 

Mrs. Manning died on May 18, 1951, and her husband and 
daughter had continued to occupy the house. The property 
had been valued for death-duty purposes by the Valuation 
Department at £3,125, and against this assessment the objector 
appealed. At the date of Mrs. Manning’s death, the then- 
existing Government valuation of the property v/as £1,760. 

Mr. C. H. Webb, a valuer called in support of the objection, 
gave evidence that, in his opinion, the value of the property at 
the date of Mrs. Manning’s death was £2,970. In reaching 
this figure, he used what is called the “ replacement cost ” 
method, but admitted, in reply to questions, that he would 
anticipate that a price of up to £3,300 might have been obtained 
had the property been offered for sale on the open market at 
the date of deceased’s death. 

Mr. Mclndoe, who gave evidence as to value on behalf of 
the Department, also stated that he had used the “ replacement 
“cost” method in reaching his figure of £3,125. He further 
stated that, if called upon to advise a prospective purchaser, 
he would have said: “My valuation is £3,125. Go and look 
“ at it. If you like it, pay up to £3,500, because, if you don’t 
“ like it, someone else will.” Both valuers were in agreement 
as to the amount of the “ unimproved value ” of the land. 

S. C. Clarke, for the objector. 

Cur. adv. vult. 

The judgment of the Committee was delivered by 




Eealy, S.M. The Committee is satisfied that, on a replace- 
ment basis, £2,980 would be a reasonable valuation. Mr. Webb’s 
figure is increased by £10, because the Committee is satisfied 
that he made an error of some three to six months in estimating 
the age of the house. Mr. Mclndoe’s figure, on the other hand, 
is reduced, because, in addition to one or two minor factors. 
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he failed, in the Committee’s opinion, to make a sufficient 
allowance for an adverse feature of design resulting in roof 
leaks which have proved difficult to eliminate. 

It was argued on behalf of the Valuation Department, 
however, that the Committee is precluded from fixing any figure 
lower than £3,125 as the value of the property by reason of 
the opinions expressed by both valuers to the effect that a price 
of more than that amount could have been secured on the 
market, and the Committee was referred to the definition of 
“ capital value ” as contained in s. 2 of the Valuation of Land 
Act, 1925. This definition reads as follows: 

“ ‘ Capital value ’ of land means the sum which the 
“ owner’s estate or interest therein, if unencumbered by any 
“ mortgage or other charge thereon, might be expected to 
“ realize at the time of valuation if offered for sale on such 
“ reasonable terms and conditions as a bona fide seller might 
“ be expected to require.” 

The real point at issue is, of course, whether or not the 
“ premium ” which, under present-day conditions of shortage of 
homes, certain purchasers are compelled to pay when buying 
a house of which vacant possession is available, and which 
premium represents an amount additional to the value of the 
land plus the cost of buildings on it, forms part of the “ capital 
“ value ” as defined in the Act. 

What has to be ascertain is the true value of the property 
for sale purposes, and, when, as in the present case, that value, 
when ascertained, is to be used as the basis of the assessment 
of a very substantial tax, one would assume that the intention 
of the Legislature would be that, so far as was reasonably 
practicable, the value to be fixed should be a stable one. In the 
case, for example, of shares, which an executor would normally 
be at liberty to realize, the position might well be different 
from that of real property, which would in many cases (as in 
the present) of necessity be retained as the family home of 
the near relatives of the deceased. 

It would therefore seem in all such cases eminently to be 
desired that violent, and purely temporary, market fluctuations 
unrelated to building costs should be excluded if this is legally 
possible. 

It is well-established law that a value could not be held 
proved merely because on individual, ill informed as to property 
values, was prepared to come forward and say: “ I would have 
“ been prepared to give that figure for it if it had then been 
offered to me.” 

Where is the line to be drawn? It would at least seem 
that, if mere estimates of selling values, unsupported by 
evidence of actual sales, firm offers, or costs, were to be relied 
upon, very clear and definite evidence would be needed. It 
would also seem reasonable to suppose that the type of purchaser 
contemplated by the Act was a prudent, willing, and well- 
informed purchaser, who studied the market and acted accord- 
ingly, and not a purchaser who, by reason of his own desperate 
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need for housing accommodation, was prepared to pay a figure 
substantially in excess of that which a prudent and informed 
purchaser would consider to be the true value of the property. 

Such being the position, it would seem that the method 
best calculated to show the correct value under conditions such 
as exist to-day would be to assess the market value of the land 
(unimproved) and add to that the reasonable cost (less depre- 
ciation, &c.) of the improvements. That is, of course, in a case 
such as the present, where it is not contended that any of the 
improvements are unsuitable or unsaleable or represent unwise 
expenditure. 

It is surely significant that this is, in fact, the method which 
was adopted by both valuers, the Valuation Department’s argu- 
ment as to sales values being in effect introduced primarily to 
counter the suggestion that tlie Department’s valuer’s estimate 
of the replacement cost of the house was excessive, and was 
consequently not in fact what it purported to be — namely, a 
correct estimate of replacement cost. The Department itself 
did not ask the Committee to fix a value higher than that 
estimated by its own witness as the replacement cost. 

It would not be equitable, in the view of the Committee, 
in a case such as this to abandon conscientiously prepared 
replacement cost estimates, which may be made the subject of 
careful check, for the vagaries of mere "" opinion ” evidence 
unsupported by factual data. While there are, no doubt, cases 
where it is necessary to rely on such “ opinion evidenc^” the 
present would not seem to be one of them. 

For this reason, therefore, as well as because we consider 
that the Legislature did not intend to include what has in some 
quarters been described as “ key money ” in a valuation of real 
property assessed for taxing purposes, this appeal will be 
allowed and the valuation of the property in question fixed as 
follows : 

Capital Value Unimproved Value Value of Improvements 
£2,980 £840 £2,140 

Valuation fixed accordingly. 

Solicitors for the objector: Matthews, Clarke, and Burns 
(Auckland) . 
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WILLIAMSON V. WAIKATO COUNTY. 

1952. January 22, February 11, before Mr. S. L. Paterson 

S.M., at Hamilton. 

Nuisance — Fire Authority engaged in dealing ivith Peat Fire 

Hose with Planks' Protection on Each Side laid across Road 
— Truck-driver braking hard on approaching Hose and 
damaging Truck—No Appreciable and Practical Inter- 
ference ivith Use of Roadr—No Negligence or Breach of 
Duty on Part of Fire Authority's Servants — Forest and 
Rural Fires Act, 1947, ss. 44, 45. 
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The occupier of a farm situated at T. Road called upon 
the defendant corporation for assistance in dealing with a 
peat fire. The corporation was a Fire Authority under the 
Forest and Rural Fires Act, 1947 ; and its overseer, who 
was also the County Fire Officer under the statute, ordered 
the County foreman to take men and gear to fight the fire. 
These County employees took to the scene of the fire a 
trailer pump, a 2-in. hose, and some planks. The only 
water available in the locality was in a deep drain, on the 
opposite side of the road from the fire. Accordingly, the 
pump was placed at the side of the drain and the hose was 
taken across the road to the scene of the fire. In order to 
protect the hose from damage by passing vehicles, some 
planks were laid on the road surface on each side of the 
hose. These planks were 9 in. wide, and on one side of 
the hose they were 1.} in. thick, and on the other 2 in. thick, 
and, with the 2-in. hose, they made an object 20 in, wide 
across the road. 

The plaintiff was the owner of a Ford V 8 truck, which 
two of her boarders took to get a load of wood for her. One 
of them, H., who did not have a driver’s licence, was driving 
the truck at about 10.15 a.m. along T. Road in a southerly 
direction when the truck came upon the hose and planks 
across the road. H. braked hard, causing the truck to run 
of the road and overturn, whereby it was damaged. 

In an action claiming as damages an amount represent- 
ing the damage done to the truck, on the alternative grounds 
of nuisance and of negligence on the part of the defendant 
corporation’s servants. 

Held, 1. That, in so far as the hose and planks were 
an obstruction, it was of a temporary nature, and did not 
amount to a nuisance, as there was nothing unreasonable in 
the laying of the hose across the roadway or in protecting 
it from traffic by using the planks, and the hose and planks 
presented no hazard to a vehicle driven with ordinary care. 

2. That there was no negligence or breach of duty on 
the part of the defendant County’s servants; and that the 
damage to the truck was due to the negligence of the truck- 
driver in not keeping a proper look-out and in driving at 
an excessive speed. 

Searle v. Metropolitan Water Sewerage and Drainage 
Board ((1936) 13 L.G.R. (N.S.W.) 115) followed. 

Benjamin v. Storr ((1874) L.R. 9 C.P. 400) and 
Butterfield v. Forrester ((1809) 11 East 60; 103 E.R. 926) 
applied. 

Ware v. Garston Haulage Co., Ltd. ([1943] 2 All E R 
558) explained. 

ACTION claiming damages. 

. On Wednesday, June 13, 1951, the occupier of a farm 
situated at Telephone Road, Puketaha, in the Waikato County, 
called upon the defendant corporation for assistance to deal 
with a peat fire on the farm. The corporation was a Fire 
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Authority under the Forest and Rural Fires Act, 1947, ss. 44, 45, 
and Mr. Winter, the County overseer, ivho was also the’County 
Fire Officer under the Act, ordered the Countv foreman to take 
men and gear out and fight the fire. These County employees 
took to the scene of the fire a trailer pump, a 2-in. hose, and 
some planks. The only water available in the locality was in a 
deep drain, on the opposite side of the road from the fire. 
Accordingly, the pump was placed at the side of the drain and 
the hose was taken across the road to the scene of the fire. In 
order to protect the hose from damage by passing vehicles, 
some planks were laid on the road surface on each side of the 
hose. These planks were 9 in. wide, and on one side of the 
hose were It in. thick and on the other 2 in. thick, making, 
with the 2-in. hose, an object 20 in. wide right across the road. 

The plaintiff was the owner of a Ford V 8 truck. She was 
also a boarding-house proprietor, and in June, 1951, on account 
of a strike in the mines, she was short of fuel. On June 13, 
two boarders, Mitchell and Hoiingshed, offered to take the 
plaintifl^’s truck and get a load of wmod for her. Permission 
was given by her husband, who appeared to take some part in 
the management of her affairs, and the two boarders set out, 
with Mitchell driving. After proceeding a short way, they 
changed over, and Hoiingshed became the driver. Hoiingshed 
had not a driver’s licence, and he was not driving with the 
knowledge or permission of plaintiff or her husband. At about 
10.15 a.m., while proceeding along Telephone Road in a southerly 
direction, the truck came upon the hose and planks across the 
road, and Hoiingshed, the driver, braked hard, causing the 
truck to run off the road and overturn, whereby it was damaged, 
it was alleged, to the extent of £53 7s. 

The plaintiff now sought to recover this amount from the 
defendant, upon the grounds (a) that the hose and planks 
placed upon the surface of the highivay by the defendant’s 
servants acting in the course of and wdthin the scope of their 
employment created an obstruction on the highway constituting 
a nuisance to the users thereof, whereby the damage aforesaid 
was caused to the plaintiff; (h) alternatively, that the 
defendant’s servants were negligent in failing to give adequate 
warning of the presence of such obstruction on the highway, 
in consequence wliereof the plaintiff’s driver was caused to take 
violent action to stop to avoid hitting it, resulting in the damage 
aforesaid. 

Murray, for the plaintiff. 

Sirarhricly for the defendant. 

Cu7\ adv. vidt. 

Paterson, S.M. The law regarding actionable nuisance is 
stated in Charlesivorth on Negligence, 2nd Ed. 136, as follows : 

“ It is a public nuisance to do any act on a highway which 
“ hinders or obstructs the free passage of the public along 
“ the highway, and for any damage sustained by an individual 
“ in consequence of such act, over and above the damage 
“ sustained by the public at large, an action will lie. The 
“circumstances which give rise to such an action by an 
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“ individual member of the public may conveniently be con- 
“ sidered as part of the law of negligence, because of the 
“ breach of duty which takes place whenever an obstruction 
“ or danger in the highway is created.’’ 

Plaintiff relied upon the case of Ware v. Garston Haulage 
Co., Ltd. ([1943] 2 All E.R. 558), in which Scott, L.J., said: 
“ If anything is left on the road which is likely to cause an 
“ accident through being an obstruction . . . and an 
“ accident results, there is an actionable nuisance ” {ibid., 559). 

This case, however, did not make nev/ law, and was, as 
Lord Greene, M.R., pointed out in Maitland v. Raisheck ( [1944] 
2 All E.R. 272), a case of very special facts, and it would be 
quite wrong merely because a case got into the reports to pick 
out of it sentences and treat them as of general application. 

Whether or not in any particular case an actionable 
nuisance has been created is a question of fact. No hard-and- 
fast rule can be laid down. Many obstructions are of a tem- 
porary nature, and may or may not create nuisances. The test 
would appear to be whether there is an appreciable and practical 
intereference with the full and free use by the public of this 
right of passage, or, as put by Homjman, J., in Benjamin v. 
Storr ((1874) L.R. 9 C.P. 400, 402): “whether or not the 
“ obstruction of the street was greater than was reasonable in 
“ point of time and manner, taking into consideration the 
“ interests of all parties, and without unnecessary incon- 
“ venience.” 

In Maitland v. Raisheck ([1944] 2 All E.R. 272) the Court 
was of opinion that the obstruction on the highway did not 
ipso facto and immediately constitute a nuisance, but, if allowed 
to be an obstruction for an unreasonable time or in unreasonable 
circumstances, it could become a nuisance. 

The issue must always resolve itself into whether or not 
the defendant has been guilty of a breach of duty in placing 
an obstruction on the highway which is likely to cause injury 
to the users and has not taken precautions to give a warning 
thereof. Before a person who claims damages by reason thereof 
can succeed, he must establish two things — namely, {a) the 
breach of duty or negligence of the defendant, and (6) no want 
of ordinary care on his own part. As Lord Ellenborough, C.J., 
correctly put it in Butterfield v. Forrester ((1809) 11 East 60; 
103 E.R. 926) : “ Two things must concur to support this action, 
“ an obstruction in the road by the fault of the defendant, and 
“no want of ordinary care to avoid it on the part of the 
“plaintiff” {ibid., 61; 927). 

The whole law relating to damages for nuisance on the 
highway is admirably summed up in the headnote to the judg- 
ment of the Full Court of New South Wales in Searle Metro- 
politan Water Board ((1936) 13 L.G.R. 115). I have not the 
benefit of the full report. The following quotation is from 
26 Australian Digest, Col. 732 : 

“ Negligence is not proved by merely showing that some- 
thing was placed on a footpath in broad daylight. The 
“ question in every case is whether it might be reasonably 
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“ inferred that the thing was in the nature of a trap or some 
“ other danger of a kind calling for some protection or 
“ warning. Merely to prove the temporary placing of some- 
“ thing on a highway is not of itself evidence of nuisance. 
“ The question is whether the thing proved to have been so 

placed on the highway v/as so unsubstantial as not to be 
“ capable of being regarded as an obstruction.” 

To succeed in the action, the plaintiff must therefore prove 
that the hose and planks placed across the road by the 
defendant’s sepants constituted an appreciable and practical 
interference with the full and free use of the road, so that there 
was a duty on the defendant’s servants to give warning of the 
obstruction. This duty would not arise unless the obstruction 
was in the nature of a trap or concealed hazard. He must also 
establish that there was no want of care on his own part. 

The evidence satisfies me that, in so far as the hose and 
planks were an obstruction, it was of a temporary nature, and 
did not amount to a nuisance. There w^as nothing unreasonable 
in the laying of a lead of hose ’across the roadway, or in pro- 
tecting it with the planks from damage from passing traffic. 
Neither the hose nor the planks were more than 2 in. thick, 
and they presented no hazard to a vehicle driven with ordinary 
care. There is ample evidence that other vehicles crossed the 
obstruction without mishap. The obstruction was not hidden, 
and the road was straight. One of plaintiff’s witnesses said 
that he could see the hose 100 yds. away. Mitchell, who at 
the time said he was the driver, pointed out the position on the 
road from which he saw the hose and this, on measurement, 
proved to be 2 in. short of 21- chains. Winter, the County over- 
seer, measured skid marks made by the truck, and these began 
79 ft. from the hose, and were straight for 56 ft. and then 
curved 18 ft. to the side of the road. Further back, there were 
marks which indicated a light application of the brakes. 

I am not prepared to accept the evidence of Mitchell and 
Holingshed that they did not see the fire or other signs of the 
fire-fighters. Up until the opening of the case in Court, they 
had maintained that Mitchell, and not Holingshed, was the 
driver. I think that, having damaged the plaintiff’s truck, they 
were seeking to exculpate themselves. 



Nor am I satisfied that they were truthful regarding the 
speed of the truck. If they had been driving at 30 m.p.h. to 
35 m.p.h., there should have been no difficulty in stopping within 
the 2|- chains from where it was pointed out by Mitchell they 
first saw the hose. The length of the skid and the spinning 
around of the truck before it left the road both indicate that 
it was being driven at an excessive speed. McLeod, one of 
the witnesses, said that he saw the truck coming 200 yards 
away, travelling fast and wobbling. It spun around on the 
road, and then turned two somersaults into the fire. It left the 
road before it reached the hose. 

I find, therefore, that the hose and planks did not constitute 
a nuisance, that there was no negligence or breach of duty on 
the part of the defendant’s servants, and that the damage to the 
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truck was due to the negligence of the driver in not keeping a 
proper look-out and in driving at an excessive speed. 

In view of these findings, it is not necessary for me to 
express any opinion on the interesting question whether, being 
driven by an unlicensed driver, the truck was lawfully on the 
road, or on the effect of ss. 44 and 45 of the Forest and Rural 
Fires Act, 1947. 

Judgment will be for the defendant with costs. 

Judgment for defendant. 

Solicitors for the plaintiff : Tompkins and. Wake (Hamilton) . 
Solicitors for the defendant; Swarbrick and Sivarbrick 
(Hamilton) . 


SHAW V. THORP. 

1952. June 6, before Mr. W. H. Freeman, S.M., at Rotorua. 

Transport — Offences — Carrying on Unlicensed^ Goods-service — 

Carriage of Goods by Heavy Motor-vehicle — Exceptions — 

Test to be applied — Goods-service ” — Transport Act, 19Ji-9, 
s. 96. 

The “ route that includes the railway ” in s. 96 (2) (a) 
of the Transport Act, 1949, is the “ available route for the 
‘‘ carriage of goods that includes not less than thirty miles 
“ of open Government railway mentioned in s. 96 (1) . 

Consequently, the test to be applied is the available 
route that includes thirty miles of open Government rail- 
way, and not the rail route between two places. 

INFORMATION charging the defendant with carrying on a 
goods-sepice otherwise than pursuant to the authority of and in 
conformity with a goods-service licence granted under Part VI 
of the Transport Act, 1949, contrary to the provisions of s. 96 C 
of that Act. F 

The admitted facts v/ere that the defendant carried timber 
from Rotorua to Tawa Flat by a heavy motor-vehicle that Was 
designed exclusively or principally for the carriage of goods: 
that the road distance between Rotorua and Tawa Fiat was 285 
miles and the rail distance was 416 miles 50 chains; that the 
road distance between Rotorua and Waiouru was 149 miles; 
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and that the rail distance between Waiourii and Tawa Flat was 
173 miles 15 chains. 


R. T, Dixon, for the informant. 

R. A. Potter, for the defendant. 

Cur. adv. vult. 


Freeman, S.M. The prosecution contends that, by virtue 
of the provisions of s. 96 of the Transport Act, 1949, the 
defendant has been carrying on a goods-service in contravention 
of s. 95 of that Act. Section 96 reads as follows : 

“ (1) Subject to the provisions of this section, and without 
“ limiting the meaning of the expression ‘ goods-service ’ in 
“ subsection one of section two of this Act, the carriage of 
“ any goods from one place to another (whether for hire or 

re ward or not) by a heavy motor-vehicle that is designed 
“ exclusively or principally for the carriage of goods shall 
“ be deemed for the purposes of this Part of this Act to be 
“a goods-service within the meaning thereof if there is 
“ between those places an available route for the carriage of 
“ goods that includes not less than thirty miles of open 
“ Government railway. 

“(2) The foregoing provisions of this section shall not 
“ apply— 

“ (n) Where the route that includes the railway is longer 
“ by more than one-third than the shortest road 
“ route available between the two places : 

“(b) Where the owner of the motor-vehicle is carrying 
“ on business as a farmer or market-gardener, and 
“ the goods are carried in connection with that 
“ business : 

“(c) Where the owner of the motor- vehicle is the Crown 
“ or a local authority or public body.” 

For the defendant, it is submitted that he comes within 
the exception provided by subs. 2 (a) of the section, and that a 
licence is not required. 

The first point to settle is whether there is between Rotorua 
and Tawa Flat an available route for the carriage of goods 
that includes not less than thirty miles of open Government 
railway. 

“ Available ” means “ capable of being turned to account ” ; 
hence, at one’s disposal. 

Obviously there is an available route from Rotorua to 
Tawa Flat that comprises 149 miles of road and 173 miles of 
open Government railv/ay. Unless, therefore, the defendant is 
protected by subs. 2 (a), he must be convicted. 

In essence, it is contended by the defendant that the correct 
measuring-rod is to take the mileage of the shortest road route 
between Rotorua and Tawa Flat, add a third, and compare 
the result with the total rail distance between those two places. 
If the rail route is longer than the road route plus the third, 
then no licence is required. 
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On the other hand, the prosecution contends that “ the 
“ route that includes the railway ” referred to in subs. 2 (a) 
refers to the “ available route for the carriage of goods that 
“ includes not less than thirty miles of open Government rail- 
“way” mentioned in s. 96 (1). 

In answer to this contention, counsel for the defendant 
submits that this involves reading the word “ available ” into 
subs. 2 (a) before the word “ route,’' and that nothing must be 
read into the section that is not therein clearly defined. 

I do not think it necessary to read the word “ available ” 
into subs. 2 (a) in order to arrive at the meaning submitted by 
the prosecution to be the meaning of subs. 2 (u). 

I think it is inescapable that the “ route that includes the 
railway ” referred to in subs. 2 (a) is the “ available route 
“ for the carriage of goods that includes not less than thirty 
“miles of open Government railway” mentioned in s. 96 (1). 

It follows that the available route from Rotorua to Tawa 
Flat that comprises 149 miles of road and 173 miles 15 chains 
of open Government railway — a total of 322 miles 15 chains — 
is an available route that is not longer by a third than the 
shortest road route. 

In effect, the defendant contends that “ the available route 
“for the carriage of goods that includes not less than thirty 
“ miles of open Government railway ” must be confined to the 
rail route between the two places. It is not the rail route that 
is the test to be applied. It is the available route that includes 
thirty miles of open Government railway. 

For the reasons given, therefore, I do not consider that 
the defendant comes within the exception referred to. 

On the question of penalty, I think I must take into account 
the fact that the defendant applied for a licence, but his applica- 
tion was dismissed by the No. 4 Licensing Authority, on the 
grounds that a licence was not required. 

This fact does not afford a substantive defence to the 
charge, as mens rea is not an essential. It is a fact, however 
that operates in mitigation of the offence. * 

The defendant will therefore be convicted and ordered to 
pay costs of Court. Solicitor’s fee £3 3s. 

Defendant convicted. 

Solicitor for the Transport Department : Transport Depart- 
ment Solicitor (Wellington). 

Solicitor for the defendant: R. A. Potter (Rotorua). 
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BROV\^NIE AND COMPANY, LIMITED v. 
WANGANUI CITY CORPORATION. 

1962. September 18, 24, October 8, 29, before Mr. A. Coleman, 

S.M., at Wanganui. 

Municipal Co'}-pora.iions — Nuisance — Negligence — Removal of 
Tmni-trarks and tilling in Excavations p^^eparatory to 
■resealing RoojluaLy — Natural User of Street — Shop Windmv 
broken by Metal propelled from Spoil by Vehicular Traffic 
— Corporation not bound, to take Extravagant Precautions 
again si Su,ck Happening — Inevitable Result of Exercise of 
Statu lory Foivers — Corporation not Liable on Grounds of 
Nuisance or Negligence — Municipal Corporations AcL 
103d, ss. 173, 175. 

The acts of a city corporation in filling in excavations 
caused by the removal of tram-tracks and in dealing with 
the work and the street preparatory to resurfacing the 
roadway constitute a natural user of the roadway within 
the powers given by s. 175 of the Municipal Corporations 
Act, 1933. 

Road metal spread evenly upon a level road does not 
come within the definitions of dangerous substances as 
being likely to do mischief if it escapes and as having an 
inherent power of escape. 

Rylands v. Fletcher ((1886) L.R. 1 Ex., 265; aff. on 
app., (1868) L.R. 3 H.L. 330) distinguished. 

The duty of repairing streets is one of the primary 
duties which municipal corporations are called upon to 
perform, and it involves the supply of road metal and its 
application to the street surface. If the work is carried 
out according to standard engineering practice and cannot 
be done in any other way, the corporation is not 
liable for the creation of a nuisance v/ithin the meaning of 
s. 173 of the Municipal Corporations Act, 1933. 

Blamires v. Lancashire and Yorkshire Railway Co. 
((1873) L.R. 8 Ex. 283), Great Western Railway Co. v. 
Davies ( (1878) 39 L.T. 475), Keeble v. East and West India 
Dock Co. ((1889) 5 T.L.R. 312), and Wright v. Midland 
Raihuay Co. ((1884) 51 L.T, 539; rev. on app., (1885) 
1 T.L.R. 406) followed. 

The breaking of a window of a shop facing the street 
where the work was being clone, by road metal propelled 
by vehicular traffic from the spoil from the excavations 
on the roadway, is an inevitable result of the exercise of 
the statutory powers. 

Manchester Corporation v. Farmvorth ([1930] A.C. 
171) followed. 

What is habitually done in the same, or in similar, 
circumstances furnishes a test of reasonable care; and, 
where simple operations are being performed, persons are 
not as a rule required to guard against every conceivable 
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result of their actions or to take extravagant precautions. 
Thus, it would be unreasonable to employ men for twenty- 
four hours a day for eight or nine weeks throughout the 
year in a business area in order to guard against the 
eventuality of a stone from a municipal corporation’s road 
work striking a shop window. 

Early in 1951, the defendant Corporation, which was 
a “ tramway authority ” as defined by the Tramways Act, 
1908, commenced the work of removing the tram-tracks 
throughout the city of Wanganui. 

The plaintiff company owned and occupied business pre- 
mises in Victoria Avenue, Wanganui, past which the tram- 
tracks ran. The actual removal of the tracks and sleepers 
was performed for the defendant by independent con- 
tractors ; but the defendant itself undertook and did the work 
of filling in the excavations caused by the removal of the 
rails and sleepers and of resurfacing the damaged roadway, 
and, subsequently, of bituminizing the resurfaced area. 
The tram-tracks in front of, and for a considerable distance 
on each side of, the plaintiff’s premises were removed on 
April 10, 1951, and were sealed with bitumen on June 25, 
1951. 

On or about June 6, 1951, one of the plate-glass 
windows in the plaintiff company’s premises w^as broken. 
It alleged that this was caused by the negligence of the 
defendant Corporation in allowing spoil and road metal 
from the excavations to lie on the unexcavated surface of 
that part of the roadway, so that vehicular traffic permitted 
by the defendant Corporation to pass over and along the 
street caused a stone or stones to be propelled from the 
spoil lying on the roadway against the plate-glass window 
of the plaintiff’s business premises, whereby it was broken. 
The plaintiff claimed damages for the value of the glass and 
the signwriting thereon, on the grounds of negligence and 
of nuisance. 

Held, 1. That the defendant Corporation had taken 
all reasonable care in carrying out the work which, it was 
alleged had resulted in damage to the window, and was 
not in any way negligent. 

2. That the road works were a necessary nuisance 
created under statutory authority; and the defendant Cor- 
poration had discharged the onus of proving the inevitability 
of the result of the exercise of its statutory powers, and, 
accordingly, it was not liable on the ground* of nuisance. 

ACTION to recover £41 17s. lid. as damages for alleged negli- 
gence by the defendant Corporation in carrying out certain 
public works, or, in the alternative, for damages arising through 
nuisance created by the Corporation in carrying out those works. 

(( Corporation, which was a “ tramway 

authority” as defined by the Tramways Act, 1908, early in 
1951 commenced the work of removing the tram-tracks through- 
out the City of Wanganui, for the reason that a motor-bus 
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service had been established in place of the electric tramway 
system previously in operation. 

The plaintiff company owned and occupied business pre- 
mises in Victoria Avenue, Wanganui, past which the tram- 
tracks ran. The actual removal of the tracks and sleepers 
was performed for the Council by independent contractors, but 
the Council itself undertook and did the work of filling in 
the excavations caused by the removal of the rails and sleepers 
and of resurfacing the damaged roadway, and, subsequently, 
of bitiiminizing the resurfaced area. Victoria Avenue is a 
bitumen street. The tram-tracks in front of, and for a con- 
siderable distance on each side of, the plaintiff’s premises were 
removed on April 10, 1951, and were sealed with bitumen on 
June 25, 1951. The plaintijff alleged that on or about June 6, 
1951, one of the plate-glass windows on its premises was 
broken, and it said in its statement of claim that this was 
caused by the negligence of the defendant in allowing spoil and 
road metal from the excavations to lie on the surface of that 
part of the roadway which had not been excavated, so that 
vehicular traffic peiniitted by the defendant to pass over and 
along' the street caused a stone or stones to be propelled from 
the spoil lying on the roadway against the plate-glass window 
of the plaintiff’s business premises, whereby the window glass 
was broken. The plaintiff claimed damages for the value of 
the glass and the signv/riting thereon. 

In his evidence, Mr. Brownie, the manager of the plaintiff 
company, stated that in April, 1952, he had a window broken 
from the same cause, but he made no claim in respect of the 
first breakage. He said that between April and June he com- 
plained several times of the condition of the road, as he was 
apprehensive that further breakage would occur, to the Council’s 
officers; and it was admitted that some of these complaints 
were received. Mr. Brov/nie admitted that some sweeping of 
the street was done by the Council with its mechanical broom, 
and also by its employees with hand brooms, but he was of 
the opinion that much more should have been done in that 
direction, and also that the sealing with bitumen should not 
have been so long delayed. 


Evidence was given by Mr. Prethey, the City Engineer, of 
the work clone by the Council. The course of operations was 
that, immediately after the contractor had excavated through 
the old bitumen and removed the rails and sleepers, the Council’s 
employees followed up and filled in the excavated tracks with 
the excavated material. This work was usually done on the 
same day as the excavations were made. New metal was 
then put on the old material, rolled, watered, and graded. 

^ Following this, finer metal of in. gauge was put in and 
rolled in. All these works were done as a continuous process. 
Mr. Frethey said that thereafter the new surface was under 
constant attention towards consolidation, and was finally ready 
for sealing with bitumen about the end of May,_ 1951. It was 
not sealed until June 25, owing, he said, to unsuitable weather. 
The damage to plaintiff’s window occurred on June 6. Mr. 
Frethey said that men were put on from time to time to sweep 
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the road between April 20 and June 25, and he also said that 
the methods employed to carry out the work of consolidating 
the surface were in accordance vdth standard engineering 
practice, that there was no other way of doing it, and that it 
was constantly under his supervision. 

Mr. Currin, Street Overseer for the Council, in his evidence 
said that he went over the section of road fronting plaintiff’s 
premises on June 3, 4, 6, and 7, and saw no metal to cause 
alarm on the road. All he saw were fine and § in. gauge chips 
near the water-channel. This witness also said that at this 
time a private lorry driver was carting metal through the 
street in question every day for a period, and that he had seen 
metal spill from the lorry on to the street near plaintiff’s 
premises. 

Benson, a driver in the employ of the Council, in evidence 
stated that he had frequently seen metal fall oii private lorries 
passing through Victoria Avenue. Pursuant to the pi'ovisions 
of s. 361 of the Municipal Corporations Act, 1938, the plaintiff’s 
solicitors gave notice to the defendant Corporation of the 
plaintiff’s intention to commence an action for damages for 
negligence in the terms subsequently set out in its statement 
of claim. 

P. L. Dickson, for the plaintiff. 

C. F. TreachveJl, for the defendant. 

Cur. adv. vult. 

C0LEM.4N, S.M. [After stating the facts, as above:] At the 
commencement of the hearing, counsel for the plaintiff intimated 
that he was, alternatively, claiming the damages alleged by 
reason of the nuisance created by the Council which had caused 
such damage. Objection was taken that, as the grounds in 
the notice alleged negligence only, it was not open, at that stage, 
to found the claim on nuisance also. I think that that objection 
must be overruled. The notice set out the facts and acts com- 
plained of fully and clearly, and it is the facts and acts which 
constitute the cause of action, and not the mere legal terminology 
used to describe their effect at law. If the acts complained of 
are clearly and sufficiently set out, it does not matter whether 
they are alleged to be negligent or to create a nuisance. A 
cause of action is that particular act on the part of the 
defendant which gives the plaintiff his cause of complaint, 
I think, therefore, the plaintiff is entitled to proceed on his 
alternative grounds. 

It is clear, and was admitted by counsel for both parties, 
that the work done by the Council was a “ public woid: ” within 
the meaning of the Public Works Act, 1908. By s. 2 of that Act, 
“public work” means, inter alia: 

“Every work which . . . any local authority is 

“ authorized to undertake under this or any other Act 
Section 175 of the Municipal Corporations Act, 1933, vests the 
freehold of all streets and the soil thereof and all materials of 
which they are composed in the local authority, which, by subs. 
4 (a), is empowered to construct and repair all streets with 
such materials and in such m.anner as the Council thinks fit. 
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Section 391 (1) of the Municipal Corporations Act, 1933, is as 
follows : 

“ If in the opinion of the Governor-General the Council 
wilfully refuses to act in the performance or exercise of 
the duties or powers respectively reposed and vested in it 
“ by or under this Act, or in the like opinion substantially so 
refuses to act, the Governor-General may make such pro- 
“ vision as he thinks fit for the clue performance and exercise 
“ of such duties and powers either by himself or any other 
“ person.” 

Persons having any estate or inteiest in land injuriously 
affected by any public works undertaken by a local authority, 
or suffering any damage thereby, are entitled to full compensa- 
tion from the local authority, which compensation is to be 
determined in the manner provided by the Public Works Act: 
see s. 171 of the Municipal Corporations Act, 1933 (hereinafter 
referred to as the “ compensation clause ”). Section 173 (here- 
inafter referred to as the “nuisance clause”) provides as 
follows : 

“ Nothing in this Act shall entitle the Council to create 
“ a nuisance, or shall deprive any person of any right or 
“ remedy he would otherwise have against the Corporation 
“ or any other person in respect of any such nuisance.” 

I do not think that the plaintiff* has discharged the onus 
upon him of proving that the defendant was negligent in carry- 
ing out the work which, he says, resulted in the damage to 
his window. The standard of care required in all cases is 
founded on a consideration of the care which would be observed 
by a prudent and reasonable man. In his evidence, Mr. Frethey, 
the City Engineer, said that the work was done in accordance 
with standard engineering practice, that there was no other way 
of doing it, and that it was constantly under his supervision. 
What is habitually done in the same, or in similar, circum- 
stances furnishes a test of reasonable care: see Blamwes v. 
Lancashire and Yorkshire Railway Co. ((1873) L.R. 8 Ex. 
283) and Great Western Railway Co. v. Davies ( (1878) 39 L.T. 
475). In ordinary circumstances, or where simple operations 
are being performed, persons are not as a rule required to 
guard against every conceivable result of their actions, or to 
take extravagant precautions: see Keeble v. East and West 
India Dock Co. ((1889) 5 T.L.R. 312) and Wright v. Midland 
Railway Co. ((1884) 51 L.T. 539; rev. on app., (1885) 1 T.L.R. 
406) and cases referred to in 2S Halshimfs Laws of England, 
2nd Ed. 573, para. 826. 

It was admitted by Mr. Frethey that the Council could 
have had men on the Job, all day and night, to remove any 
stones that might be disturbed or dislodged by passing traffic, 
but that it would not have been reasonable to have done so. 
Victoria Avenue is the main thoroughfare in Wanganui, and 
is part of the main highway between Wellington and New 
Plymouth and Auckland. The damage done to plaintiff’s window 
was caused by a single stone, which might have been disturbed 
by traffic at any minute of the day or night. Indeed, the 
evidence indicates that the window probably was broken at 




This formula is a correct paraphrase of the judgment of Black- 
burn, J., in that case, and was approved on appeal to the House 
of Lords. Lord Cairns there laid down a new principle dis- 
tinguishing the natural from the non-natural user of land, and 
holding that in the latter case only was the liability absolute. 
This distinction enables the Court, by determining what is or 
vvhat is not a natural user of land, to give effect to its own 
view of social and economic needs. Salmond points out, at 
p. 515, that there has not yet been given by the Bench any 
definition of the expression “natural user”, or any exhaustive 
enumeration of the kinds of user it would include. The principle 
in Rylands v. Fletcher has been aptly termed “ the wild beast 
“theory”. It applies to “anything likely to do mischief if it 
“ escapes ”, and, accordingly, the thing must, like a wild beast, 
or accumulated water, have the power of escape. This power 
of escape must be inherent, and the principle therefore applies 
to things essentially dangerous in themselves which are likely 
to escape and cause damage: see Clerk and LindselVs Latv of 
Torts, 10th Ed. 595, 596, and cases there referred to It is 
impossible to define these things precisely. The principle has 
been applied to water in bulk, fire, gas, explosives, electricity, 
poison, dangerous animals, paraffin, and a quantity of spoil 
tipped on the side of a steep hill v\^ithout any provision for 
drainage, so that the spoil slid down the hill and did damage. 
Again, a person who uses his land in the exercise of h'is 
ordinaij rights incurs no liability if he injures his neightboiir. 
User of this kind is a natural user, and involves no liability 
under the rule in Ryland v. Fletcher; but it is not a natural 
user of land to bring or collect on it any of the things dangerous 
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night or in the early hours of the morning. To guard absolutely 
against such an eventuality would require the employment of 
men for twenty-four hours a day for a period of eight or nine 
weeks throughout the greater part of the length of Victoria 
Avenue. 

I think the Council took all reasonable care and was not 
in any way negligent. 

Whether or not the Council created any nuisance and is 
liable in damages in respect of any such nuisance is more 
difficult of determination. It was submitted by Mr, Dickson, 
for the plaintiff, that the action of the Council in bringing 
stones and road metal on to the street and in allowing such 
stones and metal to be dislodged, and so to become capable of 
being thrown by passing traffic to the danger of propeity, 
constituted an actionable nuisance, and made the Council liable 
in damages for injuiy so caused. Counsel submitted that the 
rule in Rylands v. Fletcher ( (1868) L.R, 1 Ex. 265; aff. on app., 
(1868) L.R. 3 H.L. 330) applied. That rule, as formulated in 
Salmond’ s Lww of Torts, 10th Ed. 513, is as follows: 


“ The occupier of land who brings and keeps upon it any- 
“ thing likely to do damage if it escapes is bound at his peril 
“ to prevent its escape, and is liable for all the direct conse- 
“ quences of its escape, even if he has been guilty of no 
“ negligence.” 
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in themselves as set out above, and the distinction between a 
natural and a non-natural user of land in this connection seems 
to depend entirely on whether or not the things brought or 
collected belong to the class of things dangerous in themselves. 
If the dangerous thing escapes, it is no defence to say it is a 
natural or ordinary user of the land to have such a thing upon 
it; Clerk and Lind, sell's Latv of^ Torts, 10th Ed. 597, and the 
cases there referred to. Building a house is a natural user 
of land, and it would appear to follow that it is equally a natural 
user to supply it with water, gas, and electricity; and a muni- 
tions factory in time of war may be a natural user of land: 
see Read v. J. Lyons and Co., Ltd. ([1946] 2 All E.R. 471). 
As regards the present case, I am of the opinion that the acts 
of the defendant in filling in the excavations and in dealing 
with the work and the street during the process of consolida- 
tion preparatory to sealing were a natural user of a street 
vested by statute in the Corporation. The Council is given 
power to construct and repair streets with such materials and 
in such manner as it thinks fit: s. 175 of the Municipal Corpora- 
tions Act, 1933. I thiiiK it is undoubted that its acts consti- 
tuted a natural user. The next question is: Did the Council, 
notwithstanding its natural user, bring upon the street “ any- 
“ thing likely to do mischief if it escapes ” ? If it did, then 
any acts that otherwise would be a natural user become a non- 
natural user. What the Council did included three things — 
namely, by its independent contractor it excavated the surface 
of the road, and by its own employees it filled in the excavations, 
and then brought metal, clay, and sand to complete the filling 
in and consolidation by a process of grading, rolling, and 
watering. The damage was caused by a stone’s striking the 
window. In my opinion, road metal, spread evenly on a level 
road, does not come within the definitions of dangerous sub- 
stances as being likely to do mischief if it escapes and with an 
inherent power of escape. It is common knowledge that in 
New Zealand hundreds of miles of roads are under construction 
and repair, involving the use of broken metal, every year, and 
that, under modern engineering practice, the work of con- 
solidation is left to passing traffic preparatory to sealing. 
Some roads are never sealed. It is, I think, also common 
knowledge that stones are thrown up by passing vehicles, with 
frequent damage to car windscreens and otherwise. I know 
of no reported case where liability for such damage has been 
placed on the local authority concerned. If there was any such 
liability, one would expect the reports to include many judg- 
ments to that effect. The facts in this case are quite dis- 
similar to those in Irvine and Co., Ltd. v. Dunedin City Corpora- 
tion ([1939] N.Z.L.R. 741), cited by counsel for the plaintiff'. 
In that case, there was an accumulation by the defendant of 
water in bulk in water-mains under the street. The defendant 
was held liable for damage caused through the escape of water 
through a bursting of the mains. But water in bulk has always 
been held to be a dangerous substance with an inherent power 
of escape. In my opinion, the facts in the case now before 
the Court come within the exceptions to the rule in Rylands 
V. Fletcher ((1868) L.R. 3 H.L. 330). 
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It may, nevertheless, be argued that s. 173, the “ nuisance ” 
section of the Municipal Corporations Act, 1933, still renders 
the defendant liable in damages to the plaintiff. The section 
reads as follows: . 

“ Nothing in this Act shall entitle the Council to create 
“ a nuisance, or shall deprive any person of any right or 
“ remedy he would otheiwise have against the Corporation or 
“ any other person in respect of any such nuisance.” 

In the absence of any such “ nuisance ” clause, a plaintiff would 
be left to any remedy he might have under s. 171, the “ com- 
“ pensation ” clause, and, in that case, could be met with the 
defence that no negligence was shown by the defendant. 
Negligence is not in issue when the damage is occasioned by 
nuisance, as, in respect of nuisance, the liability for damage 
is absolute. In. the case now before the Court, the defendant 
submits, as a defence, that what it did was done under statutory 
authority; and, consequently, it is not liable for the conse- 
quences of its acts if done, as I have held, without negligence. 
In Irvine and Co., Ltd. v. Dunedin City Corporation ( [1939] 
N.Z.L.R. 741), Sir Michael Myers, C.J., said: “ there are various 
“ kinds of authorized public works the construction and maiii- 
“ tenance of which necessarily involve the creation and existence 
“ of a public nuisance ... If, then, s. 173 is to be read as 
“ referable to public nuisances wdthout modification, it would be 
“ ill hopeless conflict with the statutory provisions authorizing 
“ the construction and maintenance of the public w^ork ” {ihkl., 
755). And later he said: “the latter provision [s. 173] while 
“applying to public and private nuisances alike, would not 
“ apply to what may be called a necessary nuisance ” {ibid., 756) . 

The scope of the “ nuisance ” clause was discussed by Sir 
Samuel Griffith, C.J., in FuUarton v. North Melbourne Electric 
Tramway and Light mg Co., Ltd. ( (1916) 21 C.L.K. 181), where 
the learned Chief Justice said; “ Iln the case of undertakings 
“such as railways, tramv/ays, telegraphs or telephones, it is 
“ obvious that the authorized works cannot be carried out with- 
“ out doing many things that are nuisances at common law, 
“ such as the erection of posts and laying of rails on highways 
“and stretching wires above them. Such nuisances must be 
“ taken to be authorized. The question whether the nuisance 
“complained of in any particular case is authorized by the 
“ general words of the authority may often arise, and may be 
“ difficult to determine. In order to obviate this difficulty a 
“practice arose in England of providing in the enabling Act 
“ that nothing in the Act should exempt the undertakers from 
“ liability for nuisance. Such a clause would not, of course, 
“ apply to what may be called a necessary nuisance ” {ibid., 188) . 
And, again, in Irvine's case ([1989] N.Z.L.R. 741), Sir Michael 
Myers, C.J., said: “It is tolerably clear upon principle and 
“ apart from authority that s. 173 refers just as much to private 
“as to public nuisances, subject only to the modification that 
“the Corporation is not liable to pay damages caused by a 
“ necessary nuisance, whether during construction of the public 
“ work or as a consequence of its user, in respect of which the 
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person injured would have been entitled to claim compensa- 
“ tioii ” {ibid., 766). In the same case, Smith, J., said: “How 
“ then should the nuisance clause be construed? In my opinion, 
it applies to all nuisances, whether public or private, and 
“ prohibits ail nuisances which are not the inevitable result of 
“ the exercise of the statutory powders. For the test of in- 
“ evitability, I adopt, wnth all respect, the view expressed by 
“ Lord.- Dmiedin in Manchester Corporation v. Farnsivorth 
“ ([1930] A.C. 171) : ‘ V/hen Parliament has authorized a cer- 
“ ‘ tain thing to be made or done in a certain place, there can 
“ ' be no action for nuisance caused by the making or doing of 
“ ' that thing if the nuisance is the inevitable result of the 
“ ‘ making or doing so authorized. The onus of proving that 
“ ‘ the result is inevitable is on those who wash to escape lia- 
“ *' bility for nuisance, but the criterion of inevitability is not 
“ ‘ what is theoretically possible but wdiat is possible according 
“ ‘ to the state of scientific knowledge at the time, having also in 
“ ‘ view a cei-tain common-sense appreciation, which cannot be 
“ ‘ rigidly defined, of practical feasibility in view' of situation 
“ Amd of expense” (ibid., 784). 

In Irvine and, Co., Ltd-, v. Dimedin City Corporation, the 
Court of Appeal held tliat the defendant had not discharged 
that onus of inevitability. In the case now before the Court, 
I think that the defendant has discharged that onus. It is clear 
that the duty of repairing streets is one of the primary duties 
which municipal corporations are authorized to perform. That 
work commonly involves the supply and application of road 
metal to the street surface, wdiether at the final or at an inter- 
mediate stage of the w-ork of repair. The evidence of the City 
Engineer — which was not contradicted — was that the work was 
carried out according to standard engineering practice and 
could not have been done in any other way, and that the employ- 
ment of a staff of sweepers continuously throughout the process 
of consolidation would have been unreasonable and prohibitive 
in cost. Having regard to the criterion of inevitability stated 
by Lord Dunedin in Manchester Corporation v. Farnworth 
([1930] A.C. 171) that it “is not what is theoretically possible 
“ but what is possible according to the state of scientific know- 
“ ledge at the time, having also in view a certain common-sense 
“ appreciation, which cannot be rigidly defined, of practical 
“feasibility in view of situation and of expense” (ibid., 183), 
I am of the opinion that the defendant has discharged the onus 
of proving inevitability, and the plaintiff cannot, therefore, 
succeed. 

Finally, I think I should refer to the possibility raised in 
evidence that the damage to the plaintiff’s window was caused 
by a stone dropped from the metal-carrier’s lorries, and not by 
a stone brought on to the street by the defendant. One stone 
did the damage. I think that the probabilities are that the delin- 
quent stone was one of those brought by the Council for the 
purpose of repairing the street, but it is quite possible that it 
■was not, and, in my opinion, that possibility is not a mere 
fanciful sug-gestion. 

Judgment for defendant with Court costs, witnesses’ 
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expenses, and solicitors’ fee, as per scale. I allow £3 3s, each 
for the second and third days’ hearing. 

Judgment for the defendant Corporation. 

Solicitors for the plaintiff: Cunnmghmn and Dickson 
(Wanganui) . 

Solicitors for the defendant: Treadwell, Gordon, Treadwell, 
a:Hl Clayton (Wanganui), 


TAYLOR V. WELLINGTON CITY CORPORATION 
AND HALL. 

1952. July 1, November 6, before Mr. J. B. THOMSON, S.M., 
at Wellington. 

Negligence — Collision on Controlled Intersection between 
Pedestrian and Motor-car — Pedestrian and Driver subject 
to Directions of Traffic Inspector controlling Traffic — 
Traffic Inspector and Other Parties respectivehj Negligent 
— Traffic Inspector exercising Delegated Authority from 
Municipal Corporation — Liability of Corporation. 

A traffic inspector employed by a municipal corpora- 
tion, when he is engaged in traffic control, is not exercising 
statutory powers personal to himself, but he is exercising 
a delegated authority to control traffic; and the corporation 
is liable W any negligence on his part in the exercise of 
his duties. 


A collision occured on a pedestrian crossing, between 
the plaintiff (a pedestrian) and a motor-car driven by 
one Hall shortly after 5 p.m. in daylight while the plaintiff 
was crossing Manners Street from Vance-Vivian’s corner 
to the Bank of New Zealand corner at the intersection 
of Manners and Cuba Streets. The plaintiff commenced 
to cross after receiving a signal to do so from a traffic 
inspector employed by the Wellington City Corporation, 
who was controlling traffic at the intersection. The 
defendant Hall was proceeding, at about 10 miles per 


Stanbury v, Exeter Corporation ([1905] 2 K.B. 838), 
Enever v. The King ((1906) 3 C.L.R. 969), and Fisher v. 
Oldham Corporation ([1930] 2 K.B. 364) distinguished. 
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hour, across the intersection in pursuance of a signal from 
the inspector to do so. 

The impact between the plaintiff and the defendant 
Hall’s car took place at the side of the car ; in other words, 
the plaintiff walked into the car. At the time of the impact 
the front wheels were about its eastern boundary. The 
deieiidant llaiFs car wsls travelling approximately on the 
west-bound tramline, which at this point was 8 ft. from 
tlie kerb. 

The plaintiff had no benefit from the fact that the 
accident happened upon a pedestrian-crossing because the 
duties laid upon a motorist do not apply where traffic is 
for the time being controlled by an inspector (Traffic 
Regulations, 1936, Reg. 14 (9)). 

In an action by the plaintiff against the Wellington 
City Corporation, which employed the traffic inspector, 
and against Hall, 

FleM, 1. That a reasonably careful pedestrian would 
not have assumed that she 'ivas entitled to proceed without 
looking, and, in the circumstances, the plaintiff was not 
taking such care for her own safety as was reasonable. 

2. That Hall should have given some attention to the 
pedestrians who were at the corner waiting to cross ; and, at 
the speed he was travelling (about 10 miles per hour) he 
could both have seen the plaintiff and could have done 
something effective to avoid the accident. 

3. That the traffic inspector gave a misdirection in 
signalling pedestrians across in the face of an oncoming 
car which he himself had directed to proceed; and he was 
failing in the high standard of performance incumbent on 
a person controlling the traffic. 

4. That the collision was due to the combined negligence 
of the plaintiff, Hall, and the inspector, the last named 
being principally at fault; and the apportionment of the 
responsibility was 30 per cent, to the plaintiff, 20 per cent, 
to Hall, and 50 per cent, to the inspector. 

ACTION claiming damages arising out of a collision which 
occurred between the plaintiff, a pedestrian, and a motor-car 
driven by the defendant Hall. The principal facts, as found 
by the learned Magistrate, are as follows: 

The collision took place shortly after 5 p.m. in daylight 
while the plaintiff was crossing Mannei's Street from Vance- 
Vivian’s corner to the Bank of New Zealand corner at the 
intersection of Manners and Cuba Streets. The impact took 
place on the pedestrian-crossing. 

The plaintiff commenced to cross after receiving a signal 
to do so from Inspector Baillie, a traffic inspector employed by 
the Wellington City Corporation, who was controlling traffic at 
the intersection. 

The defendant Hall was proceeding across the intersection 
in pursuance of a signal from Inspector Baillie to do so. The 
speed of his ear was about 10 miles per hour. 
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The impact between the plaintiff and the defendant Hall’s 
car took place at the side of the car; in other words, the plaintiff 
walked into the car. 

At the time of the impact the front wheels of Hall’s car 
v^ere over the pedestrian-crossing and the rear wheels were 
about its eastern boundary. 

The defendant Hall’s car was travelling approximately on 
the west-bound tramline, which at this point is only about 
8 ft. from the kerb. 

Gazley, for the plaintiff. 

F. H. Jones, for the first defendant, the Wellington City 
Corporation. 

R. Stacey, for the second defendant, Hall. 

Cnr. aclv. viilt. 

Thomson, S.M. It is necessary to consider whether the 
collision was due to the negligence in whole or in part of the 
plaintiff herself, Inspector Baillie or the defendant Hall. 

I consider first the conduct of the plaintiff and the defendant 
Hall. 

They moved into collision as a result of directions by the 
traffic inspector. The plaintiff’s ease is that she was entitled 
to rely on the inspector’s signal. She has no benefit from 
the fact that the accident happened on a pedestrian-crossing 
because under Reg. 14 (9) of the Traffic Regulation, 1936, the 
duties laid upon a motorist do not apply where traffic is for 
the time being controlled by an inspector. The abnormal feature 
of the case is that the motorist is also entitled to say that he 
relied on the inspector’s signal. 

The issue in principle is the extent to which by reason of 
the inspector’s signal each absolves himself from a duty of 
care which would otherwise fall on him or her. 

I was not referred to any authority on the point except 
Stanley Brock, Ltd. v. Montreal Tramways Co. ([1942] Que. 
S.C. 234) referred to in 6 All Canada Digest, 2708, in a note 
to the effect that where a tramway motorman continues across 
an intersection at the signal of a policeman in spite of a red 
light, he is liable for damages to a motor-car which was proceed- 
ing upon a green light. This case involves other elements. 

There are many cases dealing with the rights and duties 
of a pedestrian on an uncontrolled pedestrian-crossing. 

I doubt if these authorities are directly in point in the 
present case, and I prefer to approach the case upon the general 
principle that both the plaintiff and Hall were under a duty 
to use ordinary reasonable care in the circumstances which 
existed for the protection of themselves and others. 

I do not think that a reasonably careful pedestrian would 
have assumed in the present case that she was entitled to 
proceed without looking. 

The accident occurred in daylight. No person relying on 
the traffic inspector’s direction can know that others will 
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obey it. In fact it is common knowledge that directions through 
misiiiiderstaiiding’ or recklessness or for other reasons are not 
always obeyed. Such incidents are more likely on an extremely 
busy intersection such as the Cuba Street-Manners Street inter- 
section about 5 p.m. Giving the fullest weight to the rights 
of the pedestrian, I am not prepared to hold that in the circum- 
stances of this case the plaintiff was entitled to commit herself 
to the roadway "without taking the simple precaution of casting 
a glance to see that her action wms safe. It is clear that she 
Wiilked into the car. It v/as suggested on her behalf that her 
oiiportunity of seeing a car coming across the intersection as 
Hall’s car did was limited by the crowd of pedestrians at Vance- 
Vivian’s corner. I doubt this, but, even accepting it, if she 
had looked at ail to her right at the moment of stepping off 
the footpath she must liave seen Hall’s car, "which wmuld then 
have been close to the crossing. It is true that wve are dealing 
vvith a sliort distance. The plaintiff says that she took not 
more than three steps before the collision, and I think that three 
steps is about the distance she must have covered from the 
kerb to the point of collision — i.e., a distance of about 8 ft. or 
perhaps a little less. But even in that short distance she had 
time to look and stop. If she chose to proceed without looking 
at all as she did, I do not think she was taking such care for her 
own safety as v/as reasonable. 


In my opinion, the defendant Hall was also negligent. I 
have held that his speed was low — about 10 miles per hour. 
This conclusion derives from his own evidence and that of the 
witness Hardgrave and from a consideration of the probabilities. 
He was crossing one of the busiest intersections in Wellington 
at its busiest time. He must have been av/are of a crowd of 
pedestrians at Vance-Vivian’s corner waiting to cross. I think 
that he should have given them some attention and at the 
speed he was travelling he could have done so. He must have 
realized the possibility of someone stepping out (as he would 
think) in breach of the inspector’s direction. He was, on his 
own evidence, travelling in bottom gear and he was on level 
ground. I think that he both should have seen the plaintiff 
and could have clone something effective in the circumstances 
to avoid the accident if he had. The distance was not much 
j 3 iit his speed and the fact that he was in low gear were 
greatly in his favour. I think, therefore, that he also was 
negligent. 

I now consider the conduct of the inspector. His evidence, 
so far as relevant, is as follows. He had been working traffic 
v/est to east and east to west, that is to and fro along Manners 
Street. There were a number of pedestrians waiting to cross 
from north to south and vice versa. Hall’s car was the last 
of a line travelling from the .Courtenay Place direction to the 
direction of the St. George Hotel. The inspector had stopped 
tlie traffic from west to east— that is, traffic going in the 
opposite direction to that of Hall’s car. He signalled Hall on 
aiid then stopped that line of traffic. He then started pedestrians 
across between James Smith’s corner and the Royal Oak corner. 
He turned facing v/est and started north-south traffic in Cuba 
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Street and signalled pedestrians to proceed between Vance- 
Vivian’s corner and the Bank of New Zealand corner. It was 
this signal which affected the plaintiff. The inspector then 
turned again and did not see the collision. 

He says that Hall’s car was doing 15-20 miles per hour; 
that when signalled it would be 20 ft. east of the James Smith- 
Royal Oak pedestrian-crossing; and that when he gave the 
signal to the Vance- Vi vian-Bank of New Zealand pedestrians 
Hall’s car was not across that pedestrian-crossing but was at it. 

I think that the inspector is mistaken in the situation of 
Hall’s car when he gave his signal to the pedestrians. If he 
is right, the accident could not have happened. 

The key to what happened may lie in Hall’s low speed. 
Probably the inspector followed a routine which would have 
been safe if Hall had been travelling at a higher speed, because 
Hall might have been clear of the intersection before the 
pedestrians were signalled on. 

I accept the proposition that traffic control at a busy inter- 
section may be at times difficult. There may be cases of mis- 
direction in which the traffic officer is not negligent. But, on 
the other hand, the consequences which may follow from a 
failure in control are serious and there must be a high standard 
of performance if the duty is undertaken at all. 

I have suggested that the misdirection may have resulted 
from the followdng of a routine which is usually satisfactory, 
but the inspector is controlling traffic as it is in fact, not as 
it usually is, and did in fact signal pedestrians across in the 
face of an oncoming car which he himself had directed to 
proceed. I think that he was negligent. 

It w'as contended that the inspector was in a position of 
one giving advice and that there is no liability for wrong 
advice unless the liability arises out of a contract. I do not 
think that this describes the inspector’s position at all. The 
argument can be put most strongly on the footing that the 
inspector's directions were pennissive only, and that all he 
did was to indicate to pedestrians and motor traffic that they 
might proceed so far as he was concerned, but on the footing 
that they were still obliged to look to their own safety; the 
cause of the accident, therefore, was really the failure of the 
parties to do so. 

The whole essence of traffic control is that the control is 
obeyed and is effective and this is the expectation of all parties 
concerned in it. It seem-s to me that permission (if the word 
can be properly used in this context) given in these circum- 
stances must be given with due care lest successive permissions 
result in an accident. I have already stated that, in my opinion, 
the plaintiff and the first defendant were not entitled to rely 
on the direction of the inspector so that they might proceed 
without due care, but it is one matter to hold this and anothe]* 
to hold that the inspector’s conduct did not contribute to this 
accident. In Helson v. McKenzie's Ltd. ([1950] N.Z.L.R. 878), 
Gresson, J., says: “ To borrow the language of Admiralty Com- 
missioners v. Volute (Oumers) ([1922] 1 A.C. 129, 144), the 
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“ two acts came so closely together that the second act was so 
“ mixed up with the state of things brought about by the first 
“ act that the party secondly negligent . . . can incoke the 

“ prior negligence as being part of the cause of his own wrong- 
-doing ” {ibid., 921). If the directions had not been given, 
there would have been no accident, and to hold that they were 
irrelevant to the accident would be unrealistic. 

It follows that the accident was due to the combined negli- 
gence of the plaintiff, Hall and the inspector, and I think the 
major fault is with the inspector. I consider that a reasonable 
apportionment of responsibility is 30 per cent, to the plaintiff, 
20 per cent, to Hail, and 50 per cent, to the inspector. 

There remains one further matter: the liability of the 
defendant Corporation for the inspector’s negligence. 

It was contended that the Corporation was not liable because 
it was under no duty or directive to undertake the control of 
the intersection. This is probably true, but it did in fact under- 
take a control by its inspector and it must accept whatever 
consequences may flow from that. 

It occurred to me after the hearing that, even if the inspector 
were negligent, the corporation might not be liable if he were 
acting in pursuance of a statutory authority reposed in himself 
and which he did not derive from the Council, and that on the 
principles explained in Stanbiiry v. Exeter Corporation ( [1905] 
2 K.B. 838), Enever v. The King ((1906) 3 C.L.R. 969), and 
Fisher v. Oldham Corporation ( [1930] 2 K.B. 364) his employer 
was not liable. I asked counsel to submit argument in writing 
on this point and this judgment has been so long delayed 
because the submissions have only in the last few days been 
concluded. 

I have no doubt that traffic inspectors have certain statu- 
tory authorities not derived from their employers. For example, 
I should doubt whether the Corporation would be liable in 
damages if an inspector had wrongfully exercised the power of 
arrest given to him under s. 44 of the Transport Act, 1944. 

The power to control traffic on intersections is not anywhere 
clearly given in express terms. Regulation 3 (3) (a) of the 
Traffic Regulations, 1936, empowers a traffic inspector while 
carrying his warrant of appointment and wearing a uniform 
or cap with a badge of authority affixed thereto to stop any 
vehicle. Subclause (d) of the same Regulation, enables him to 
move or cause to be moved a vehicle which is an obstruction or 
whose removal is desirable. Regulation 32 requires pedestrians 
to obey the directions of a traffic officer for the purposes of 
the safe and efficient regulation of traffic. The 
City Consolidated By-law, 1933, Pt. II, cl. 80, provides: 

“(a) He may direct (whether by signal or word of 
- mouth) the driver, rider or person in charge of any animal, 
“ vehicle or locomotive on any street, private street or public 
“ place to proceed along a certain route or in a certain direc- 
“ tion, or not to proceed along a certain route or in a certain 
-direction.” 
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Counsel for the Corporation concedes in his submission 
that “ there appears to be no direct power to institute the form 
“ of traffic control known as point duty ” and I think that this 
concession is rightly made. It is true that controlled inter- 
sections are contemplated by the Traffic Regulations but that 
is all. The enactments quoted do not wholly comprehend the 
directions given by a traffic officer on point duty. This does 
not mean that a local authority has no right to exercise traffic 
control as the Wellington City Council did in tnis case, but 
it does follow that the inspector when engaged in traffic control 
was not exercising statutory powers personal to himself but 
a delegated authority from the Council to control traffic and 
that the Council is liable for any negligence on his part in the 
exercise of his duties. 

The general damages claimed are excessive. There is no 
permanent disability and there was only a short period of 
incapacity. The accident was on March 6, 1962, and the plaintiff 
returned to work on March 17. I think that £50 is sufficient 
for general damages. The claim for special damages was not 
effectively criticised and I allow it at £51 12s. 5d. 

Judgment will be for the plaintiff in the sum of £50 16s. 3d. 
against the first defendant, and £20 6s. 6d. against the second 
defendant. 

Costs will be fixed by the Registrar. 

Judgment accordingly. 

Solicitors for the plaintiff: Levi, Yakhvyn, and Gazley 
(Wellington). 

Solicitor for the first defendant : City Solicitor (Wellington) . 

Solicitors for the second defendant: W. J. and R. Stacey 
(Wellington) . 







Transport — P^ecovery hy Local Authority of Extraordinary 
Expenses for Road Repair — Action to he commenced hy 
Plaint and Summons in OrdAnary Way — Magistrates* 
Courts Act, 19%7, s. 30 — Transport Act, 1949, s. 53 (1 ) — 
Justices of the Peace Act, 1927, s. 3S9. 


The provisions of s. 53 (1) of the Transport Act, 1949, 
are not penal: they are intended to apply not only to 
unlawful user amounting* to a public nuisance, but also 
to user, which though not ordinary is legitimate and 
reasonable, the object being to ensure that a person using 
a highway for unusual purposes should pay for any 
damage caused thereby. 


Since the provisions of s. 53 are not penal, s. 389 
of the Justices of the Peace Act, 1927, is not available 
as a method of enforcing liability for extraordinary 
expenses under that section. 

Watson V. Derry and Climo ([1952] N.Z.L.R. 629; 
[1952] G,L.R. 447) followed. 
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1953. March 3, before Mr. S. S. Preston, S.M., at Taihape. 


Mclnnes, for the complainant. 

R. C. Ongley, for the defendant. 

Our. adv. vult. 


The correct procedure is by action commenced by plaint 
and summons under the Magistrates’ Courts Act, 1947, 
the appropriate jurisdiction b^eing conferred by s. 30 of 
that statute. 

PROCEEDINGS commenced by way of complaint under the 
Justices of the Peace Act, 1927, for recovery pursuant to s. 53 
of the Transport Act, 1949, of extraordinary expenses to the 
extent of £107 7s. 6d. incurred by the Kiwitea County in the 
repair of Robb’s Bridge on the Mangarere Road in the Kiwitea 
County. 


Preston, S.M. Preliminary objection is taken by counsel 
for the defendant to the form of the proceedings, and it is 
submitted that the correct procedure is bjj^ action commenced 
by plaint and summons under the Magistrates’ Courts Act, 1947, 
and not by way of complaint under the Justices of the Peace 
Act, 1927. 


Section 53 (1) of the Transport Act, 1949, re-enacts s. 12 
(1) of the Transport Law Amendment Act, 1939, which was 
adopted from s. 54 (1) of the Road Traffic Act, 1930 (Gt. Brit.). 


Section 12 of the Transport Law Amendment Act, 1939, 
was in substitution for and repealed ss. 173 and 174 of the 
Public Works Act, 1928. Section 173 of that Act and all 
previous Public Works Acts containing provisions as to extra- 
ordinary traffic provided for recovery of extraordinary expenses 
incurred by a local authority “ in a summary manner 
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The provisions of s. 53 (1) not being penal, Watson v. 
Derry and Climo ([1952] N.Z.L.R. 629; [1952] G.L.R. 447) is 
sufficient authority for holding that s. 389 of the Justices of the 
Peace Act, 1927, is not available as a method of enforcing 
liability for extraordinary expenses under the section. 

There appears to be no difficulty in determining that the 
correct procedure is by action commenced by plaint and sum- 


Section 12 (1) of the Transport Law Amendment Act, 1939, 
as re-enacted by s. 53 (1) of the Transport Act, 1949, does 
not contain the words “in a summary manner” and, by the 
deletion of these words, the clear intention was to bring the 
practice and procedure for recovery of extraordinary expenses 
in line with the English practice and procedure under s. 54 of 
the Road Traffic Act, 1930 (Gt. Brit.). 

It is to be noted that s. 54 of the Road Traffic Act, 1930 
(Gt. Brit.), replaces s. 23 of the Highways and Locomotives 
(Amendment) Act, 1878, as amended by s. 12 of the Locomotives 
Act, 1898 (Eng.). 

The Highways and Locomotives (Amendment) Act, 1878 
(Eng.), s. 23, like the similar provisions in our Public Works 
Acts up to s. 173 of the Public Works Act, 1928, provided for 
recovery “ in a summary manner ”. 

Section 12 of the Locomotives Act, 1898, expressly varied 
the procedure and provided that expenses under s. 23 of the 
Highways and Locomotives (Amendment) Act, 1878, shall 
cease to be recoverable in a summary manner but may be 
recovered, if not exceeding £250, in the County Court, and, if 
exceeding that sum, in the High Court: The King v. Judge 
James and Midland Roadivay Company, Ex parte Bath Rural 
Council ([1908] 1 K.B. 958). 

Section 54 (2) of the Road Traffic Act, 1930 (Gt. Brit.), 
now provides for recovery in the High Court or, if the claim 
does not exceed £500, in the County Court. 

No special procedure is prescribed and the proceedings 
are, therefore, by action commenced by plaint and summons 
in the ordinary way and the general rules of practice and 
procedure apply: 8 Halsbury's Laws of England, 2nd Ed. 501, 
para. 1127. 

Section 53 of the Transport Act, 1949, does not state the 
Court which is to have jurisdiction, nor does it prescribe any 
special procedure. The provisions of the section are not penal : 
they are intended to apply not only to unlawful user amounting 
to a public nuisance, but also to user which, though not ordinary, 
is perfectly legitimate and reasonable, the object being to 
ensure that a person using a highway for unusual purposes 
should pay for any damage caused thereby: 16 Halsbury’s Laws 
of England., 2nd Ed. 388, para. 534. 


Complainant’s counsel relies on s. 389 of the Justices of 
Act, 1927, as authority for proceeding by way of 
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The requisite jurisdiction is vested in the Magistrates’ 
Court by s. 30 of the Magistrates’ Courts Act, 1947, 

The proceedings should be brought by ordinary action 
commenced by plaint as prescribed by rr. 70, 71, 72 and 74 of 
the Magistrates’ Court Rules, 1948. 

Section 389 of the Justices of the Peace Act, 1927, not 
being available to the complainant, the complaint is therefore 
dismissed. 

Complainant is ordered to pay defendant’s costs, £3 3s. Od. 

Complaint dismissed. 


Solicitors for the complainant : Haggitt, Elliott, and Fawcett 
(Feilding). . 

Solicitors for the defendant: R. C. Ongley (Taihape). 


ECROYD V. MINISTER OF LANDS. 

1953. February 6, 19. Land Subdivision in Counties Appeal 
Board, Auckland. Mr. H. Jenner Wily, S.M., Chairman, and 
Messrs. G. M. R. Jackson and P. Harrison, Members. 

Land Subdivision in Counties — Totvn-planning — Owners 
Scheme Plan of Subdivision into Building Sections— ■ 
Minister’s Refusal to approve Such Plan on Ground of 
“public interest”— Such Refusal based ^ principally on 
Existence of County’s Extra-urban Planning Scheme pro- 
visionally approved by Town-planning Board — Such Plan 
not “ an approved town-planning or extra-urban planning 
“ scheme ”, and Inapplicable to Owner’s Application 
Minister’s Refusal invalid accordingly — “ Approved 
A^weal Board — Nature and Extent of Jurisdiction 
Oivner’s Appeal as “Owner” aiul not as “Occupier-— 
Land Subdivision in Counties Act, 194.6, ss. 3 (4), (5) (a), 
(^ 7 ^^ 4 , — Town-planning Act, 1926, ss. 17, 21. 

The appellant, the owner of land in the Manukau 
County which he desired to sub-divide, submitted his 
scheme plan of subdivision to the Minister of Lands for 
his approval under s. 3 (1) of the Land Subdivision m 
Counties Act, 1946. The Minister refused his approval m 
terms of s. 3 (5) (n) of that statute, on the ground of 
“ public interest ” as the land was within the area comprised 
in the Manukau County’s extra-urban planning scheme to 
which provisional approval had been given by the Town- 
planning Board under s. 17 of the Town-planning Act, 
1926, and as there was in existence an Outline Development 
Plan for the Auckland Metropolitan District and its en- 
virons, whereby a scheme of urban and extra-urban planning 
under the Town-planning Act, 1926, was ^ in course _ of 
preparation by the responsible local authorities including 
the Manukau County. This Plan had not been even 
provisionally approved. 

On appeal under s. 3 (7) of the Land Subdivision in 
Counties Act, 1946, against the refusal of the Minister of 
Lands to approve the appellant’s scheme plan of subdivision, 
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areas from approximately five and three-quarter acres to seven 
acres in a:^ea. 

In June, 1952, the scheme plan was submitted to the 
Minister for approval. By letter dated _ July 1, 1952, the 
Minister refused to approve of the subdivision. The material 
part of the Minister’s letter is as follows: 

“ The Surveyor-General has now advised that the Minister 
“ has refused approval to this scheme plan in terms of Section 
“ 3 (5) (a) of the Act, i.e., ‘ Public Interest It is considered 
“ that refusal is justified, as the whole question of zoning is 
“ now in the process of determination under the Town-planning 

Act, provisional approval to the Manukau County Councirs 
“ extra-urban plan having been given by the Town Planning 
“ Board.” 

In evidence adduced on behalf of the appellant it was shown 
that this land was well sited for subdivision, being about a 
quarter of a mile from the junction of the Howick Borough 
boundary and the concrete main highway to Auckland. At 
this junction was a large new public school and a store. Between 
the north-western corner of the land and the main highway and 
immediately adjacent to this land was a subdivision of eleven 
quarter-acre sections, made in 1936, and on which many of 
the better type of dwellings had been erected. Agreement had 
been reached between the appellant and the local body as to the 
formation of Bradbury Road. No public services were provided 
by the local authority to the residents in Bradbury Road. The 
sections of this subdivision facing Bradbury Road were high 
with an excellent view of parts of Auckland and the harbour 
and surrounding country. The composition of the soil was 
suitable for septic drainage and the sections had a good fall 
from the road. The sections facing Botany Road were lower 
lying and had not the view of the upper sections. There was 
a proved demand for the sections if they became available for 
sale. 

Wheaton, for the appellant. 

Rosen, for the respondent. 

Cur. adv. vult. 

The judgment of the Board was delivered by 

Wily, S.M. The appellant raised many issues in his case 
on appeal dealing with subjects relevant to general matters of 
public interest and led evidence in support thereof. It is clear, 
however, from the refusal of the Minister as contained in the 
above part-cited letter that the public interest, that is the 
basis of his refusal, is that the whole question of zoning is 
now in the process of determination under the Town-planning ; 

Act, 1926, and that Manukau County in particular has now a 
provisionally approved extra-urban plan under that Act. For | 

the respondent, evidence in relation to this narrower issue 
only was led. It would appear from the conduct of the case 
on behalf of the respondent that the refusal was based solely 
on two issues, namely, the existence of an Outline Development 
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Plan for the Auckland Metropolitan District and also the pro- 
visional approval of the extra-urban plan of the Manukau 
County Council. ^ 

If refusal is based first on the existence of this Outline 
Development Plan, then the facts adduced in support thereof 
both as to the details of the plan and its purpose and the par- 
ticulars of the land and its locality are almost identical with 
those referred to in Patton v. Minister of Lands ((IJol) 7 
M.C.D. 444, 448) and there is no need to reiterate those iacts 
here. The land in this appeal is, however, nearer to a growing 
Borough and is at its nearest point about a quarter of a mile 
from a main highway and a large new public 
are also eleven quarter-acre sections, almost all built on, 
immediately adjacent to it. A yehow belt m the Outline 
Development Plan allowing a subdivision into two-acre blocks 
lies between this land and the Howick Borough Boundary and 
includes a small triangular part of the north-west corner oi 
this land. The balance is in the green belt which allows sub- 
division into five-acre lots. This small variation in the facts 
does not affect the principles enunciated in Patton’s case. This 
Board agrees with the conclusions reached by the Board in 
Patton’s case. This Outline Development Plan is such that it 
cannot be raised as a matter of public interest to the extent 
that it enables the Minister, exercising his authority under the 
Land Subdivision in Counties Act, 1946, to deprive an owner 
of his beneficial interest in fee simple on the plea that this 
proposed subdivision conflicts with such embryo plan. There 
is pov/er under s. 28 of the Town-planning Act, 1926, for any 
two or more local bodies in adjoining districts to unite and 
prepare a combined extra-urban planning scheme. Although 
there is evidence by Mr. Jones of the existence of some Metro- 
politan Planning Organization comprising, he estimated, 
tv/enty-one or twenty-Wo local bodies, there was no evidence 
before this Board as to whether or not there is a committee 
properly constituted under s. 28, or whether any of the other 
requirements of that section have been complied with. It does 
seem clear, however, that no extra-urban planning scheme has 
been submitted to, or provisionally approved by, the Town- 
planning Board. This apparently should, under the Act, have 
been completed first by 1930, later extended to 1932, and again 
to 1937 and lying dormant since then. Some twenty-six years 
have passed since this power was given under the Act, 
and there is no evidence before this Board that any such com- 
bined extra-urban planning scheme is any nearer towards 
coming into existence or even that the requisite Committee is 
as yet established. For the above reason and for the reasons 
and on the authorities as enunciated in Patton’s case, this Board 
determines that this Outline Development Scheme cannot be 
raised by the Minister as a matter of public interest under s. 
3 (5) (a) of the Land Subdivision in Counties Act, 1946, on 
which he relies. 

The second issue relating to the effect of the extra-urban 
planning scheme of the Manukau County, which was pro- 
visionally approved by the Town-planning Board on March 11, 
1952, is, however, new since Patton’s case was determined. 


8 N.ZX.G.R. 


MAGISTRATES' COURT. 


j 

I'. ' 






For the respondent, it is submitted that the provisional approval 
of such a scheme now binds the Minister under s. 4 of the 
Land Subdivision in Counties Act, 1946. The section is as 
follov's : — 

“ Notwithstanding anything in this Act or in any regu- 
“ lations made pursuant to section nineteen of this Act, where 
“ there is an approved town-planning or extra-urban planning 
“ scheme under the Tovm-planning Act, 1926, affecting any 
“ locality, no scheme plan of land in that locality shall be 
“ approved or varied under this Act, nor shall any conditions 
“ be imposed or varied, if the scheme plan or the conditions, 
or any variations thereof, are inconsistent with the approved 
“ town-planning or extra-urban planning scheme.” 

Mr. Rosen submitted that the ^vords “ approved . . . 

“ extra-urban planning scheme ” must be read so as to include 
a provisionally approved scheme, and that accordingly the 
Minister is bound under this section to refuse his approval of 
any scheme which is inconsistent with such provisionally 
approved scheme as this proposed subdivision is admitted to 
be. As an alternative defence Mr. Rosen submitted that the 
exercise of his authority by the Minister under s. 3 of the Land 
Subdivision in Counties Act, 1946, is an administrative or 
executive act and, as such, cannot be interfered with on appeal 
unless it is shov^n that such exercise was not hona fide. In 
support of this latter submission he submits a number of 
English authorities but, in each of those cases, the objection 
to the Minister’s administrative act was taken by way of 
originating summons and the administrative act was exercised 
under a statute which gave no right of appeal. These autho- 
rities are not, therefore, in point. The Land Subdivision in 
Counties Act, 1946, by s. 3 (7) gives any person aggrieved 
by the refusal of the Minister under that section to approve 
of a scheme, a right of appeal to a special Board of Appeal 
established under subs. (7) . There appears to be no restriction 
on such Board of Appeal to review the decision of the Minister 
if, in its opinion, such decision is shown not to be in conformity 
with the law or with the facts relating to the particular applica- 
tion. This Board, therefore, proposes to deal with this Appeal 
on the basis of the law applicable under the two relevant Acts 
referred to above and on the facts as proved before it. It is 
not necessary to prove whether or not the Minister has acted 
mala fides. It is necessary for the appellant to satisfy this 
Board that the Minister was wrong in his refusal on the ground 
on which he has based that refusal. 

It remains therefore to deal with the final submission 
that “ approved ” in s. 4 of the Land Subdivision in Counties 
Act, 1946, may be read to mean “provisionally approved”. 
Counsel for the respondent suggests that, unless this interpre- 
tation is given to this word in this section, the whole scheme 
of the Town-planning Act, 1926, would be upset and no other 
interpretation would allow the Act to woiic smoothly. This 
Board, however, is not concerned with the smooth working of 
the Town-planning Act, 1926, nor whether the principles under- 
lying that Act are endangered in its interpretation under this 


I 
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Appeal. It may well be that the local authorities concerned 
are themselves responsible for any dangers that may have 
arisen in carrying out the principles of the Town-planning Act 
by reason of the unexplained delay by them of over twenty yem's 
in bringing their schemes to completion particularly in a period 
of such rapid development. The Act takes away certain prpate 
rights affecting the ownership of real property, and these rights 
cannot be taken away except by words in a statute which are 
clear and unambiguous even though such an interpretation may 
defeat or delay the purport of the Act. That is a matter that 
can be cured only by legislation and it is not open to this Board 
or to any Court to endeavour to cure a defect, if such defect 
exists, by a less rigid interpretation than the clear unambiguous 
meaning of the statutory provision. This is made clear in 
Crates on Statute Law, 3rd Ed. 109, in which reference is made 
to In re Cruno ((1889) 43 Ch. D. 12) where the judgment of 
Bowen, L. J., is quoted as follows : “ In the construction of 
“ statutes, you must not construe the words so as to take away 
“rights which already existed before the statute was passed, 
“ unless you have plain words which indicate that such was 
“ the intention of the legislature ” (ibid., 17) . 

The text of this work then continues: 

“Therefore rights, whether public or private, are not 
“to be taken away, or even hampered, by mere implication 
“ from the language used in a statute, unless as Fry, J., said 
“ in. Corporation of Yarmouth v. Simmons ((1878) 10 Ch. D. 
“ 618, 527), ‘the Legislature clearly and distinctly authorize 
“ ‘ the doing of a thing which is physically inconsistent with 
“ ‘ the continuance of an existing right.’ ” 

Thus, in interpreting s. 4, if the word “ approved ” has 
any clear and unambiguous meaning, then it must be given that 
meaning and cannot be given any other or wider interpretation 
to assist in the better carrying to completion the purposes of 
the Act to which it relates. If the use of the word creates any 
ambiguity, then such ambiguity must be given the narrov/er 
interpretation if that interpretation will preserve the existing 
rights of ownership that were in being at the time the Act 
comes into force. 

An examination of the Town-planning Act, 1926, shows 
that the words “ approved ”, “conditionally approved”, and 
“finally approved” (with variations as to tense) are used in 
many parts of the context. Thus, we have the word “ approved ” 
used in s. 23 relating to variations of an approved scheme and 
in s. 30 relating to betterment arising from the approval of a 
scheme. It is used again in s. 77 (1) of the Statutes Amend- 
ment Act, 1941, where further powers are given to the local 
authority in relation to the approved scheme. It is to be noticed, 
however, that, where wider powers are given under s. 34, the 
words used are “before the scheme has been approved by the 
“Board”. The word “approved” is then used in s. 7 (1) of 
the Town-planning Amendment Act, 1948, in a context which 
would appear to apply to the failure to submit a scheme which 
has not been carried through to completion under the Act. 
The scheme under the Act is not complete until, under s. 21, 
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the Board shall “ finally approve ” of the scheme and signify 
its “ approval ” by affixing thereto its seal. This “ finally 
“ approved ” is referred to in ss. 22 and 27 of the principal 
Act but more significantly offences under the Act were created 
— by s. 76 (1) of the Statutes Amendment Act, 1941, against 

any person who fails to comply with a scheme that “ has been 
finally approved by the Board ”, i.e., a scheme that has been 
finally approved under s. 21 of the principal Act by the affixa- 
tion of the seal of the Board. The words “ finally approved ” 
have also a similar meaning where used in ss. 7 (3) and 8 (1) 
of the Town-planning Amendment Act, 1948. The v/ords 
“ provisionally approved ” appear in s. 17, where they obviously 
apply to a scheme in course of preparation and they appear ■ 

again in the words “ provisional and final approval ” under | 

s. 35 in a context where each must have its individual applica- 
tion. The word “ approved ” is, however, used with yet a 
further interpretation under s. 16 of the principal Act in 
which it provides that a scheme — after having been “ ‘ pro- 
“ ‘ visionally approved ’ by resolution of the Council — shall be 
“ submitted for approval to the Town-planning Board ”. 

Thus there is a provisional approval by a Council, followed 
by a provisional and later a final approval by the Board. An 
application of the word “ approve ” is thus used in many sections 
of the Act, but in most cases is preceded by its qualifying 
adjective. Where there is no such qualification the context 
of the section makes it clear in its meaning and application. 

It is clear, however, from the context and purpose of the whole 
Act that the object of the Act is the preparation and com- 
pletion of a scheme that is finally approved by the fixation of 
the seal of the Board. Except where powers are specially ! 

reserved under s. 34 pending the completion of a scheme the 
rights, liabilities, and penalties follow a finally approved scheme. 

The Act itself is clear as to what is meant as an approved 
scheme under that Act. Where there is any other interpreta- 
tion, this is also made clear in the relevant text. There would 
seem, therefore, to be no ambiguity or doubt that where 
reference is made in another Act to “ an approved town- 
“ planning or extra-urban planning scheme ”, as in s. 4 of the 
Land Subdivision in Counties Act, 1946, this can apply j 

only to a scheme prepared and completed to final approval and 
seal by the Town-planning Board in accordance with s. 21 of I 

the Town-planning Act. The scheme for the Manukau County j 

Council has not reached that stage and the above-mentioned j 

s. 4 does not therefore apply to this application. 3 

Counsel for the respondent raised one further issue. He j 

submitted that the appellant was given his right of objection ■ 

to the provisionally approved scheme under s. 17 of the Town- : 

planning Act, 1926, and that, as he had exercised that right, 
he therefore had no right of appeal under this Act. This 
submission is not tenable. Any person aggrieved is given his 
right of appeal under the Land Subdivision in Counties Act, 

1946, which is itself subject to certain restrictions in relation 
to the Town-planning Act. As an aggrieved “ owner ”, the 
appellant has so appealed. His right of objection, however, 
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under s. 17 is only as an “occupier” and ’!; 

An occupier’s interest may vary greatly J™!? “ 

“ owner ”, and could possibly apply mainly to the ‘ 2^ 

immediate use of the land. Counsel for the 
that the word “ occupier ” m this section which is not dennea 
must be civen its widest interpretation to include an owner. 
This, however, does not appear to be intention of the^^^^^^^^^ 
lature as the point is clarified by s. 77 (3) ot liie statutes 
Amendment Act, 1941, under which, where 
tion of an approved scheme every owner or occupiei is gi™ 
a right of olijection. We have been informed by coimsel that 
the Town-planning Board has granted this appellant foi the 
hearino- of his objection under that Act the period ot one quarter 
of aThour. If tiiat is correct, then that may be sufficient time 
to hear his objection for the limited interests of an occupier, 
but would be a totally inadequate period for the hearing of his 
objection as an owner. 

The Board of Appeal will, therefore, allow this appeal with 
costs to the appellant. As there are certain outstanding matters 
as to roads, footpaths, reserves, drainage easements and the 
chamfering of the frontage to Lot 9 to be finalised, the Board 
will requi?e these to be settled before a final order on the 
appeal is made. It is understood that an agreement has been 
reached in these matters but the Board will hear counsel, if 
necessary, as to the form of the order to be made on this appeal. 
Counsel may also be heard as to the quantum of costs and 
witnesses’ expenses. 

Appeal allowed. 

Solicitors for the appellant: Bamford, Brown, and Wheaton 
(Auckland). 

Solicitors for the respondent: Meredith, Meredith, Kerr, 
and Cleal (Auckland). 
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WILSON V, NEW ZEALAND EXPRESS COMPANY, 
LIMITED. 

1952. October 20. 1953, March 9, before Mr. W. S. Spence, 

S.M., at Auckland. 

Transport — Construction of Statute — “ Certificate of fitness as 
“hereinafter provided'’ — No Specific Later Reference in 
Statute — Legislative Intent — Wide and Comprehensive 
Language with No Technical Meaning--Reference to Regu- 
lation-making Power in Later Section — Transport Act, 
1949, ss. 118, 160 (m). 

The words, “ a certificate of fitness as hereinafter 
“ provided,” as used in s. 118 of the Transport Act, 1949, 
must be given the fullest meaning to effectuate the clear 
intention of the Legislature, and there is sufficient in 
s. 100 im) of the statute (to which the Transport Regu- 
lations, 1950, owe their validity in respect of the issue, 
duration, conditions, etc., of certificates of fitness) to 
prevent those words from becoming meaningless. 

Dictum of Lord Greene, M.R., in Elderton v. United 
Kingdom Totalisator Co., Ltd. ( [1945] 2 All E.R. 624, 625) 
applied. 

INFORMATION charging the defendant under s. 118 of the 
Transport Act, 1949, with using a goods service vehicle being 
a heavy vehicle for which no certificate of fitness was in force. 

The vehicle, when stopped, was carrying a load' of furniture 
in the course of defendant’s business and had a gross weight 
of 2 tons 14 cwt. A warrant of fitness was current but no 
certificate of fitness. 


Flopwood, for the Department. 
Jenkins, for the defendant. 


Cur. adv. vult. 


Spence, S.M. On the evidence, I have no doubt that, in 
the circumstances, the vehicle came within s. 118 and that its 
use v/as prohibited unless a certificate of fitness had been 
obtained and was in force. 

Mr. Jenkins relied in his defence on the terms of s. 118 
itself. He contended that the words of the section “ a_ certificate 
of fitness as hereinafter provided ” limited the requirement as 
to such a certificate to what was embodied in the Act itself. 
In other words, he contended that, starting with s. 118, all the 
provisions relative to certificates of fitness should be embodied 
in the Act itself. He pointed to s. 117 wffiich provides for 
certificates for passenger vehicles where the provision corre- 
sponding to that now’' under consideration is a certificate oi 
“ fitness . - . in accordance with regulations made under 

“ this Act ...” 

The Act itself is silent on the method of obtaining such 
certificate, their form and the requirements therefore generally. 
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The Transport Licensing Regulations, 1950 (Serial No. 
1950/28), prescribe the machinery matters and owe meir 
validity to s. 160 of the statute. 

The phraseology of s. 118 is unfortunate. The use of the 
v 7 ord “ hereinafter ” is apt to lead to difficulties in interpieta- 
tion. and, in view of the learned author of the 5 

sections of 31 Halsburys Laivs of England, 2nd Ed. 572, is Dest 
avoided. There is no apparent reason 

s. 117 should not have been used also m s. 118 when no question 
could arise. 

No authority was cited in the argument, Mr. Jenkins reljung 
simply on the effect of the applications to the words ot their 
ordinary meaning. After consideration, I have come to he 
conclusion that, though the draughtsmanship of s. 118 is inept, 
an offence still lies. 

It may be taken without question that Parliament thought 
fit to regulate and supervise the condition of vehicles such as 
that involved in the present case and that the matters ol 
detail and machinery were to be set out in Regulations. Section 
160 empowers the making of such Regulations and para, (m) 
includes among the subjects on which Regulations may be 
enacted the following: “• • • providing for and reg-ulatmg 

“ the issue, duration, conditions and revocation of certificates 
“ of fitness and permits for such vehicles . . 

It is true that a penal statute must be strictly construed, 
but that rule is subject to the principle that the sense of the 
words which best harmonizes with the context and promotes 
in the fullest manner the policy and object of the Legislature 
is to be adopted. Maxwell on the Interpretation of Statutes, 
8tli Ed. 241, says : “ The paramount object, in construing penal 
“ as well as other statutes, is to ascertain the legislative intent, 
“ and the rule of strict construction is not violated by permitting 
“ the words to have their full meaning, or the more extensive 
‘‘ of their meanings, when best effecting the intention.” The 
remarks of Lord Greene, M.R., near the commencement of his 
judgment in Elderton v. United Kingdom Totalisator Co. Ltd. 
([1945] 2 All E.R. 624, 625) are an example of the application 
of this rule. 

In the present case, the words ‘‘ hereinafter provided ” 
must, I think, be given the fullest meaning to effectuate the 
clear intention of Parliament and, when that is done, there is 
sufficient in s. 160 (m) to prevent the quoted phrase from 
becoming meaningless. 

I find, therefore, that the defendant has committed an 
offence and will be convicted accordingly. Convicted and ordered 
to pay costs. 

Defendant convicted. 

Solicitors for the defendant: Jenkins and Winter (Auck- 
land). 

Solicitor for the informant: Transport Department (Auck- 
land). 
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ANDREW V. MINISTER OF LANDS. 


1953. February 10, April 2. Land Subdivision in Counties 
Appeal Board, Mr. J. W. Kealy, S.M., Chairman, at Otahuhu. 

Land Subdivision in Counties — Appeal — Minister’s refusal of 
Consent to Scheme-Plan of Subdivision — Grounds for 
Refusal that Totvn-planning Board alone could deal with 
Objection to County’s Provisionally Approved Extra-urban 
Plan — Refusal not justified on Any Ground set out in Land 
Subdivision in Counties Act, 10 16 — Land Subdivision in 
Counties Act, 1946, s. 3 (5) (7). 

The appellant’s land, containing a little less than 6-i 
acres, was situated in the Manukaii County. It adjoined 
the boundary-line of Howick Borough, and immediately 
adjoined another small block, already subdivided, within 
that borough. The appellant’s scheme-plan showed a pro- 
posed subdivision into quarter-acre lots, without involving 
any road formation. 

The scheme-plan was submitted to the Minister for 
approval on November 20, 1951, and approval was formally 
refused by letter dated November 14, 1952, the ground 
of such refusal being stated as follovv^s: — 

“Refusal is made under s. 3 (5) (a) of the Land 
“ Subdivision in Counties Act, 1946, on the grounds that 
“ the Extra-urban Plan of the Manukau County Council 
“ was provisionally approved by the Town-planning Board 
“ on March 11 last, and that as a consequence, objections 
“ to the Extra-urban Plan may be dealt with only by the 
“ Town-planning Board under the judicial powers vested 
“ in it by the Town-planning Act, 1926. Therefore the 
“ Minister will not approve any plan that contravenes 
“ the zoning in the Extra-urban Plan until such matters 
“have been determined by the Town-planning Board.” 

The appellant appealed under s. 3 (7) of the Land 
Subdivision in Counties Act, 1946, against the Minister’s 
refusal. 


Held, allowed the appeal, 1. That, when the Minister 
of Lands has refused his consent to a subdivision, it is the 
duty of the Board of Appeal set up under s. 3 (7) to 
review the grounds upon which the Minister relied as 
justifying his refusal; and, after a prima facie case has 
been made out by the appellant, the Minister, in order to 
succeed, must satisfy the Board, on the evidence, that his 
refusal is justified on at least one of the grounds set out 
in s. 3 (5). 

Ecroyd v. Minister of Lands {Ante, p. 67) followed. 

2. That the ground upon -which the Minister relied 
was not one of the grounds set out in s. 3 <5). 

Semhle, That the rights and remedies given to the 
various parties by s. 3 of the Land Subdivision in Counties 
Act, 1946, are additional to those created under the Town- 
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planning Act, 1926, and there is no conflict of jmnschction 
between that section and certain sections of the i own- 
planning Act, 1926. 

Dicta thereon in Patton v. Minister of Lands ((1961) 
7 M.C.D. 444) disagreed with.. 

APPEAL under s. 3 (7) of the Land Subdivision in Counties 
Act, 1946, against the refusal_ of _ the Minister of Lands to 
approve a scheme-plan of subdivision of land under that Act. 

The land concerned was a small block containing just 
under 6^> acres. It was situated in the Manukau County, and 
adjoined" the boundary line of Howick Borough.. It also 
immediately adjoined another small block of land previously 
owned by the applicant and situated within the Borough of 
Howick, which latter piece had already been subdivided, ihe 
subdivision proposed (into lots of i-acre and upwards) would 
not have involved any new road formation. 

The scheme plan was submitted to the Minister for approval 
on November 20, 1961, and approval was formally refused by 
letter dated November 14, 1952, the ground of such refusal 
being stated as follows: 

“Refusal is made under s. 3 (5) {a) of the Land Sub- 
“ division in Counties Act, 1946, on the grounds that the 
“ Extra-urban Plan of the Manukau County Council was pro- 
“visionally approved by the Town-planning Board on 11th 
“March last, and that as a consequence, objections to the 
“Extra-urban Plan may be dealt with only by the Town- 
“ planning Board under the judicial powers vested in it by 
“ the Tovm-planning Act, 1926. Therefore the Minister will 
“not approve any plan that contravenes the zoning in the 
“ Extra-urban Plan until such matters have been determined 
“by the Towm-planning Board.” 


Chilwell, for the appellant. 
Rosen, for the defendant. 


Cur. adv. vult. 


The judgment of the Board was delivered by 

Kealy, S.M., Chairman. Section 3 (5) of the Land Sub- 
division in Counties Act, 1946, reads as follows: — 

“Without prejudice to the generality of the last pre- 
“ ceding subsection, the Minister may refuse to approve any 
“ scheme plan — 

“(a) If in his opinion closer subdivision or settlement 
“ of the land shown on the scheme plan is not in 
“ the public interest or the land for any other 
“ reason whatsoever is not suitable for sub- 
“ division: 

“(6) If in his opinion adequate provision has not been 
“ made for the drainage of any allotment or the 
“ disposal of sewage therefrom : 

“(c) If the subdivision would in his opinion interfere 
“ with or render more difficult or costly the 


8 N.Z.L.G.E. 


MAGISTRATES' COURT. 


“ carrying-out of any public work or scheme of 
“ development which is proposed or contemplated 
“ by the Minister of Works or any other Minister 
“ of the Crown or by any local authority ; 

“(d) If in his opinion the proposed subdivision does not 
“ conform to recognized principles of town- 
“ planning.” 

Considerable evidence was tendered at the hearing, and, 
without attempting to review this evidence in detail, all 
members of this Board are satisfied that, in so far as the merits 
of the case are concerned, it has not been shown either that the 
land in question is not suitable for subdivision or that its 
closer subdivision vull be against the public interest. 

Under s. 3 of the Land Subdivision in Counties Act, 1946, 
the Minister is given wide powers. He may, until a “ finally 
“ approved planning scheme (ie., an approved scheme v/ithin 
the meaning given to that expression by the decision in Ecroyd's 
case hereinafter referred to) is in existence — at which time s. 4 
comes into operation — rely upon any of the grounds set out in 
paras, (a) (b) (c) or (d) of subs. 5 of s. 3 in refusing to give 
his approval to a scheme plan of subdivision. 

If, however, his action in so refusing his consent be 
challenged on appeal, it is the duty of the Board set up under 
subs. 7 to review the grounds upon which he relies as justifying 
his refusal. It is not sufficient (until a finally approved planning 
scheme has come into existence, when different considerations 
apply) for the Minister merely to say, “ I refuse consent 
“ because this scheme of subdivision contravenes an extra- 
“ urban planning scheme.” He must, on the contrary, satisfy 
the Board, on the evidence, that his refusal is justified on at 
least one of the grounds laid down in subs. 5. Unless (after 
a prima facie case has been made out by an objector) the 
Minister is prepared to do that, his case must fail. To hold 
otherwise would be to render the right of appeal given by subs. 
7, for all practical purposes, valueless. 

Mr. Rosen has advanced legal argument designed to show 
that, in the circumstances of the present case, the Board is not 
entitled to review or question the Minister’s decision. 

It is considered unnecessary to review the various technical 
contentions he put forward, for they exactly parallel those 
advanced in a similar appeal (that in Ecroyd’s subdivision) 
which was heard on February 6 and 11 last : Ecroyd v. Minister 
of Lands (Ante, p. 67). The decision in that case was reserved 
on February 11, but has now been given, and the members of 
the present Board have had the opportunity of perusing it. 
With that decision, which was delivered by Jenner Wily, S.M., 
on February 19, the members of this present Board respectfully 
agree, and, therefore, find themselves unable to concur with 
the arguments put forward by Mr. Rosen. 

The decision in Patton v. Minister of Lands ((1951) 
7 M.C.D. 444) was cited in argument, Mr. Rosen contending 
that that case was wrongly decided, and should not be followed. 
This Board, however, finds itself in agreement with the decision 
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in question except as regards certain ^f^a non-essential to 
the conclusion reached, which suggest ^annino- 

of jurisdiction between certain sections of the f 

Act, 1926, and s. 3 of the Land Subdivision ’ 

1946. The rights and remedies given to the 
bv s 3 of the Land Subdivision in Counties Act, 1946^ aie, 
in the opinion of this Board, rights and reinedies additional 
to those created under the Town-planning Act, 1926. 

This appeal will be allovied, with costs to the applicant. 

As in Eeroyd’s case, and for the o*f ordei 

Board will, if necessary, hear counsel as to the foim ot oidei, 
and as to the question of costs and witnesses expenses. 

Appeal allowed. 

Solicitors for the appellant: Haddoiv, Haddow, and Chilwell 
(Auckland) . _ rr 

Solicitors for the respondent: Meredith, Meredith, Kerr, 
and Cleat (Auckland) . 


MUNRO V. WHANGAREI COUNTY. 

1953. March 3, 30, before Mr. J. R. Herd, S.M., at Whangarei. 

Land Drainage — Obstructions — Local AMthority ordering 
Removal of Obstructions — Scope of Order — Statutory 
Obligation to comply with Valid Order-Contrast with 
Application to Adjoining Owner to improve Natural tloiv 
of Water — Land Drainage Act, 1908, ss. 62, 67. 

Section 62 of the Land Drainage Act, 1908, contem- 
plates an order by a local authority for removal of obstruc- 
tions and clearing and cleansing by removal of weeds and 
growths calculated to impede the full flow of water, as 
contrasted vdth an improvement to the natural flow ot 
water by work such as is described in s. 67 (1) as w idening, 
deepening, straightening, or otherwise improving. 

James v. Kowai County Council ((1922) 17 M.C.R. 
76) and Raglan County Council v. Covert ((1928) 23 
M.C.R. 35) distinguished. 

Section 62 of the Land Drainage Act, 1908, imposes 
a statutory obligation upon every occupier or owner of 
land on the banks of any watercourse or drain to remove 
obstructions (including weeds) w^hich impede the free 
“flow^ of the w^ater in such watercourse or drain,” if he 
is required to do so by a proper order made by the local 
authority ; and failure renders the occupier or ow- ner liable 
for fine and payment of the expenses of having the removal 
effected by the local authority. His redress is to appeal 
to a Magistrate to determine that the notice shall have no 
effect, and he may so appeal, if he considers he can show 
justification for it, even after a determination of a Magis- 
trate requiring compliance with the order. 
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COMPLAINT calling on the Whangarei County Council to 
show cause why it should not comply with a notice given by 
the complainant under s. 63 of the Land Drainage Act, 1908, 
to the Council requiring it to order Susan Elsie Storrar to 
remove obstructions, including weeds, growth, and other refuse, 
from the land owned and occupied by her adjoining his land 

near Hikurangi. i 

The Council, being of the opinion that the matter concerned 
only the adjoining owners, although sympathetic to complainant, 
declined to' make the order and suggested to complainant that 
he proceed under Part IV of the Act which makes provisions 
for settlement of matters between adjoining owners arising 
out of improvements of drains. 


Gerard, for the complainant. 

L. A. Johnson, for the respondent. 


Cur. adv. vnlt. 


Herd S.M. As between the complainant and the Council 
there is little dispute, if any, as to the facts (but Mrs. Storrar 
has not yet been heard because, as yet, she has no 
these proceedings). From the evidence, it appears that the 
drain complained of is a watercourse which normally provides 
for a flow of surface v/ater through complainant’s land and 
other upper lands down through Mrs. Storrar’s land. On 
Mrs. Storrar’s land, it is alleged this dram is blocked by 
sunken wood from old bridges, fallen tea tree and weeds, so 
that w'ater stands in it 4 feet higher than it should, backs up 
on to, and damages, complainant’s permanent pasture. 

Complainant’s farm is being farmed to a comparatively 
high degree of productivity, whereas Mrs. Storrar s has been 
neglected and would now yield only a very low production. 

This fact, of poor yield on Mrs. Storrar s farm, causes 
the Council to reason that the removal of the obstructions would 
be of greater benefit to complainant on account of his greater 
productivity than to Mrs. Storrar. It appears, however, that 
&t least some benefit would accrue to Mij. Storrar by way of 
increased value and increased chance of sale if the blocked 
drain is cleared. 

Counsel for the Whangarei County Council refers me to 
two cases both decided by Mr. Wyvern Wilson, BM., namely: 
Jaines v. Kotvai County 

Raglan County Council v. Covert ((1928) 23 M.C.R. 35)^ in 
wfliich the learned Magistrate held that the circumstances therein 
w’^arranted procedure under Part IV of the Act for apportion- 
ment as between adjoining owners. 

In the first of these cases, the cleaning of the drain wmuld 
be rather a detriment than a benefit to the person required to 
clear though of considerable benefit to other owners and to the 
local Council 

In the second ease, where the stream was along the boundary 

between two disputing owners, one of whom was the son of 
the Chairman of the County Council, the learned Magistrate 
found that the notice had not been given in good faith, and 
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further that the cheapest and most efficacious way of dealing 
with the matter was by “ a straight cut through approximately 
the boundaries. ” 

These last circumstances, to my mind, clearly distinguish 
the instant case from Covert’s case above because the obstruc- 
tion lay between two disputing owners not solely on the property 
of one. So it was, on the face of it, unfair to require one only 
to do the clearing. Further, the most expeditious way in that 
case, the straight cut would be an improvement as contem- 
plated by s. 67 (as amended by s. 17 of the Land Drainage 
Amendment Act, 1922) in Part IV, which reads: 

“ 67. (1) Any person having any interest in land who 
“ desires to prevent the overflow of water thereon, or to 
“ drain the same, and in order thereto deems it necessary 
“ that new drains should be opened through or between 
“ lands belonging to another ov/ner or owners, or that existing 
“ drains in or between lands belonging to another owner or 
“ owners should be cleansed, widened, deepened, straightened, 
“ or otherwise improved, may apply in writing under his 
“ hand to such owner or ov/ners (hereinafter included in 
“ the expression ‘ adjoining ov/ner ’) for leave to make such 
“ drains or improvements in drains through, on, or between 
“ the lands of the adjoining owner. 

“(2) Such application shall be served on the ad joining 
“ owner, and also on the occupier if the ov/ner is_ not the 
“ occupier, or, if there is no occupier and the owner is absent 
“ from New Zealand, on the owner’s agent in New Zealand, 
“ or, if there is no such agent, or the owner is unknown, shall 
“ be posted on some conspicuous place on the land to be 
“ affected by such application. 

“(3) The application shall state the nature of the drains 
“ or improvements in drains proposed to be made, and shall 
“be accompanied by reference to a plan deposited at some 
“ public office in the district, on which the length, width, and 
“depth of the proposed drains or improvements in drains 
“ shall be delineated, and shall further state the compensation 
“ (if any) which the applicant proposes to pay [and the 
“value of any benefit which in the opinion of the applicant 
“’will accrue to the land of the adjoining ov/ner by reason 
“of the proposed works] .” 

This and the succeeding sections clearly suggest compensation 
to an adjoining owner. 

I think also the first case can be distinguished because 
the fact of detriment rather than of benefit from the works 
would more clearly indicate that compensation w^ould be justly 
payable to the ov/ner required to do the work. 

I feel free to decide which procedure the Legislature con- 
templated for circumstances such as these. 

Clearly, the procedure under ss. 62 and 63 does not con- 
template any compensation to the person required to clear 
the obstruction or any contribution by the person entitled to 
require an order for its removal. Section 62 (as amended by 
s. 7 of the Land Drainage Amendment Act, 1913) reads: 
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“(1) Where there is any watercourse or drain within or 
“ beyond the district of a local authority, and its obstruction, i| 

“ in the opinion of the local authority, is likely to cause !| 

“ damage to any property in such district, the local authority i| 

“ may order the occupier (or, if there is no occupier, the ij 

-7 “ owner) of any land on the banks of such watercourse or ij 

“ drain within the district or within one mile beyond the ji 

“ boundary of the district to remove from such watercourse il 

“ or drain, and from the banks of such watercourse or ji 

“ drain to a distance not exceeding ten feet from the nearest 
“ margin of the watercourse or drain, all obstructions of i 

“ any kind calculated to impede the free flow of water in 
“ such watercourse or drain.” 

“(lA) For all the purposes of this section — 

“ (a) ‘ Obstructions ’ includes earth, stone, timber, 

“ and material of all kinds, and trees, plants, j 

“ weeds, and growths of all kinds. 

“ (b) The occupier or owner of land adjoining a 
“ road shall be deemed to be the occupier or 
“ owner of land on the banks of any water- :i 

“ course or drain running upon such road 'i 

“ where such road fronts the land of such 
“ occupier or owner, unless such watercourse 
“ or drain has been artificially constructed by 
“ the local authority for the purpose only of 
‘‘ draining the surface of such road. j 

“(2) Every occupier or owner who fails to comply with 
“ such order within fourteen days from the receipt thereof 
“ is liable to a fine not exceeding one pound for every day 
“ during which such order is not obeyed, and a further sum 
“ equal to the cost incurred by the local authority in I 

“ removing any such obstruction ; and the said cost shall l^e j 

“ a charge on the land, and may be recovered as rates are : 

“ recovered under any Act for the time being in force in 
'‘the district: ! 

“ Provided that any such occupier or owner may appeal 1 

“to a Magistrate against such order within ten days after 
“the service thereof, and such Magistrate shall have juris- 
“ diction to determine whether such order shall have effect, | 

“ having regard to all the circumstances of the case, and i 

“pending the determination of such appeal the order shall 
“ be suspended. | 

“(8) The local authority for the purpose of removing " 

“ any obstruction from a watercourse or drain, either within 
“ or beyond the limits of the district of its jurisdiction, shall 
“ by its servants have the free right of ingress, egress, and 
“regress on any land on the banks of any such v/atercourse 
“or through w'hich any such drain runs.” 

There will, therefore, be a right of appeal after the Council 
in this case complies with the complainant’s notice and makes 
any order which may now be required of it. 

By s. 63 (b) T have jurisdiction to determine: — 

(i) "Aether the notice should be complied with by 
the Council and, if so, 
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(ii) to what extent it should be complied with. 

A comparison between the circumstances 
s. 62 and those contempMed by s. 67 (m ™ j ^^uld 
both a similarity and dfere^ ^ s. 62 

say that s. 67 contemplates impiovements 
contemplates “removal of obstructions . 

The only similarity is m the «se in ^ 

“ Se dow of w“ where “ ob^uction ” includes weeds, 
and, the use in s. 67 of jord® y^ned,' deep- 

removal of growths is contemplated. 

becaLe^ rf ttif 

-‘Every Drainage Board shall cause all 
“ . . . to be properly cleared and cleansed and maintained 

“in proper order: vm -i. 

“ Provided that nothing in this subsection shall prohibit 
“ the Board from exercising the powers conferied oji- J 
“section sixty-tvm of the Land Drainage Act, 1908, as 
“ amended by section seven of the Land Drainage Amendment 
“Act, 1913.” ^ ^ f 

I think that now what is contemplated ®; as to 
r^nnrlifioTm described in the present case is an oidei by a local 
futmlty fof of 'obstructions and “clearing and 

“ cleansing ” by removal of weeds and growths calculated to 
“iSe the free flow of water” as contracted an 

improvement to the natural flow by work such as desciibed 
in 1 67 as straightening, widening, and deepening. 

The result is a conclusion that the complainant is entitled 
without expense to him to have the free flow of 
drain restored by compliance with an ordei foi the lemoval 
of obstructions. If he required more than that, if he requires 
an imS'ovement in the flow by which I mep ?,n 
on the natural free flow (even by cleansing ^ moie than 
obstructions including weeds and growth) he would have to 
proceed under Part IV. 

Further “cleansing” as p impovemeiit under s. 67 
might include such matters as improving by purifying. That 
would clearly not be a removal of obstruction. 

Section 62 clearly makes it obligatory upon every occpier 
or owner of land on the banks of any watercourse or drain 
to remove obstructions including weeds which impede the 
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“ free flow of the water in such watercourse or drain ” if 
required to do so by a proper order. 

That is a statutory obligation, and failure renders the 
owner liable for fine and payment of the expenses of having 
the removal effected by the local authority. 

His redress is to appeal to the Magistrate to determine 
that the notice shall not have effect. He may still do this if 
he considers he can show justification for it even after any 
determination requiring the order on these proceedings. I am 
of the opinion that there should be a compliance, but^ the 
question to vdiat extent the order should be complied with is 
also to be determined. Further than to say that removal of 
the sunken bridges, weeds, and tea tree should be ordered I 
cannot at present go. Whether silt also should be ordered 
removed depends, I think, on whether its deposit has been 
caused by the neglect of the owners and occupiers of Mrs. 
Storrar’s farm, and of this I have no evidence at present. 

I consider the notice is good and should be conplied with 
in so far as removal of obstructions and weeds which impede 
the free and natural flow of water is concerned. 

Order accordingly. 

Solicitors for the complainant: Connell, Trimmer, Lamb, 
and, Gerard (Whangarei) . 

Solicitors for the respondent: Johnson (L. A.) and Pack- 
ivood (Whangarei). 


In re NORTHCOTE BOROUGH URBAN FARM 
LAND ASSESSMENTS. 

Assessment Court. 1952. August 11, 12, 13, 27, before Mr. 

J. W. Kealy, S.M., at Auckland. 

Rates and Rating — Urban Famn Land — Farm-land List— -Test 
of Inclusion of Land in List Its Dominant Use — LiJ^Mhood 
of Land being required for Business Purposes — Possmle 
Completion of Harbour Bridge disregarded — “ Urban femn 
land ” — Urban Farm Land. Rating Act, 1932, ss. 2, 13. 

The test to be applied to the inclusion of land, which 
is not exclusively used for agricultural purposes, m an 
urban farm-land roll is its dominant use; before it can be 
so included, it must be used principally for agricuiturai 
purposes in terms of the definition of “ urban farm land 
in s. 2 of the Urban Farm Land Rating Act, 1932. 

In re Boyd^s Estate and Mt. Roskill Road Board 
((1947) 6 N.Z.L.G.R. 238) distinguished. 

While the definition of “urban farm land” in s. 2 
of the statute excludes land which is “ likely ”, in the opinion 
of the Court, “to be required for building purposes within 
“ a period of five years from the date on which such 
“opinion is expressed”, the Court, in considering whether 
certain land might be so required, disregarded, so ™ J® 
these proceedings were concerned, any question or the 
immediate commencement and completion of the Auckland 
Harbour bridge. 





As was stated very clearly at the hearing, this Court does 
not propose to allow itself to be tempted into expressing any 
opinion whatever as to the date upon which the construction 
of the bridge will be either. , commenced or completed. 


im 
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OBJECTIONS by a number of ratepayers to the non-inclusion 
of certain lands in the farm-land list for the Borough of North- 
cote, before an Assessment Court constituted under the Urban 
Farm Land Rating Act, 1932. 

II. Smytheman, for the Borough, 

H. Rosen, for the Commissioner of Crown Lands. 

G. P. Hanna, and other counsel, for the several objectors 
not appearing personally. 

Cur. adv. vult. 


The judgment of the Court was delivered by 
Kealy, S.M. There is no need, for the purposes of this 
judgment, for any exhaustive setting-out of the facts involved. 
Decisions have already been given in each individual case on 
the question of whether or not individual pieces of land should 
be included, and the hearings v/ere at that stage adjourned 
(by consent) to enable the exact degree of relief to be given 
in each case to be decided at a later stage. 

In the main, the questions to be decided were ones of 
fact, and no new principle was involved. 

Two points of importance arose during the hearing, how- 
ever, which were common to the cases of all objectors, and 
upon which it is desirable that the Court should give reasons 
for its decision. 


The first of these concerns the attitude which the Court 
should take to the possible imminence of the construction of 
the proposed Auckland Harbour bridge. 

The definition of “ urban farm land ” as contained in the 
Act specifically excludes land which is “ likely ”, in the opinion 
of the Court, “ to be required for building purposes within a 
“ period of five years from the date on which such opinion is 
“ expressed After giving careful consideration to the 
evidence placed before it, the Court has formed the opinion 
that, if the past growth of the settlement in Northcote is to 
be taken as its guide, then the land in question is not likely to 
be required for building purposes within the time stated. 

The completion of the proposed harbour bridge, however, 
would almost certainly result in a heavy demand for building 
sections^ in Northcote. Is this a matter which the Court is 
required to take into consideration, bearing in mind the fact 
tliat a Harbour Bridge Authority has been constituted and 
has called tenders for the construction of the bridge? While 
no actual evidence has been given on the point, it is, of course, 
common knowledge that certain financial obstacles at the 
moment stand in^ the way of the acceptance of a tender, and 
that the exact time required for the completion of a work 
of such magnitude must also remain, to some extent, a matter 
of conjecture. 
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If the matters at issue in the present proceedings concerned 
the market value of land, then the proposals for the construction 
of a bridge and the apparent imminence of the commencement 
of the work, would undoubtedly be relevant as affectinrthe 
price which a willing purchaser would be prepared to offer 
for land m Northcote Borough. 

of land (which m some circumstances may be affected even 
by rumours concerning a proposed public work), but is as to the 
bme at which farming operations should terminate and land 
be cut up and sold for building purposes. This being so, and 
m view of the present lack of definite information L ti the 
likely date of completion of the bridge, the Court feels that 
so far as the present proceedings are concerned, any question 

toid8rruirbe%“rer‘ 

If in fact the bridge should not be completed durino- the 
cui 1 ency of the present farm-land roll, then obviously no harm 

thA T ^^and, it should happen that 

the budge is erected within, say, the next three years, then it 
will be open to the Borough Council to take action under s, 26 
of the Act, if it desires to do so, and increase the special rate- 
able values (ff properties included in that roll. No party will 

S)m?s^Tled2on portion of the 

The second difficulty encountered by the Court was that 
m excluding a considerable number of properties which had 
previously been me tided on its farm-land roll, the Council was 
influenced by the decision of Uixford, S.M., in In re Bovd’<^ 
Estate and Mt Roskill Road Board ( (1947) 6 N.Z.L.G.R. 233 In 
the course of his decision (a decision with which, on the facts 
report I would agree), the learned Magistrate 
states. _ The individual piece of land must maintain its char- 
^^acter in its entirety in order to remain on the roil ” (ihuL, 

In reliance on this dictum, the Council omitted from the 
farm-land roll not only properties where substantial subdivision 
was proposed, but also properties where plans had been sub- 
mitted for a minor degree of subdivision along an existing road 
fi outage, and even those where no such subdivision was nro- 
posed by ownm^s, but where the Council considered that a minor 
toTalm existing road frontage) ought 

The definition of “ urban farm land ” in the Act, however 
expressly refers to land used exclusively or principally for 
purposes of agriculture, &c., and this Court must be guided by 
the language used in the Act. 

4 -T, that language, then, it seems abundantly clear 

that wh^at IS required is, not that land must be used ‘‘ in its 
entirety for agricultural purposes before it may be included 
m an urbaiff farm-land roll, but that it must be used 
piincipally for such purposes. What may be termed the 
dominant use is the test. 
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Upon this principle, and being satisfied that in the present 
cases the other requirements of the definition have also been 
satisfied, the Court must hold that the Northcote Borough 
Council acted erroneously in excluding the lands in question 
from its urban farm-land list. It follows that the decision 
in Boyd’s case is distinguished, and the particular sentence 
quoted from the decision in that case is treated as obiter. 

Solicitors for the Borough: Brookfield, Prendergast, 
Schncvuer, and Smytheman (Auckland). 


IN RE WEBSTER. 

1953. April 16; May 7. Land Valuation Committee (No. 2), 
Mr. J. W. Kealy, S.M., Chairman, at Auckland. 

Valuation of Land — Tenanted Property — Land Subject to 
Normal Statutory Tenancy or Short-term Contractual 
Tenancy — Valuation on Basis of Sale with Vacant Posses- 
sion — Valuation of Land Act, 1951, ss. 2, 4-1 (^)) (1) 

Section 45 (1) of the Valuation of Land Act, 1951, 
does not apply to land held on a normal statutory tenancy 
or to a contractual (monthly or weekly) tenancy; and the 
method of valuation of land subject to a lease therein 
prescribed (namely, with separate assessments of the land- 
lord’s and tenant’s respective interests) is inapplicable to 
the case of land held on the basis of such a tenancy. 

No distinction should be made between tenanted and 
untenanted properties in assessing values for normal revi- 
sion purposes in cases v/here the provisions of s. 45 are 
inapplicable, as the making of any such distinction would 
defeat the need for preserving “ uniformity with^ existing 
“ roll values of comparable parcels of land ”, within the 
meaning of s. 41 (2) of the statute. 

Semble, Different considerations may apply to special 
valuations made, for example, for death-duty purposes, in 
cases where the special provisions of s. 45 do not apply. 

OBJECTION to the valuation to be placed upon a tenanted 
property. 

There was no dispute as to the facts; and it was conceded 
by all parties that (as at March 31, 1952, the date of the 
valuation) the property in question might have been expected 
to fetch the sum of £1,975 if offered on the market in the normal 
way and upon the basis of vacant possession being available 
to a purchaser, whereas it was likely only to have fetched 
£1,500 if offered for sale on similar terms, but as a “ tenanted ” 
property. 

The valuation in question was one of a series made during 
the normal revision of valuations by the Valuation Department 
in respect of properties situated in the Mount Eden Borough, 
and was not an isolated valuation made for a special purpose. 

Cur, adv. milt. 
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The judgment of the Land Valuation Committee was 
delivered by 






Va! 

.of 


Kealy, S.M. (Chairman). It was stated on behalf of the 
aliiacion Department that, when making- revision valuations 
3t a large number of properties in the course of ordinary 
routine', tlie Department’s officers did not normally make distinc- 
tions bctv'ceii iiroperties m fact occupied by their owners and 
oiher simuar iwoperties occupied by tenants, but valued ’both 
tliese types ol projierties on the basis of what their respective 
.ran.rlvGt values would be if offered for sale with “vacant 
“ possession 

In the case of special valuations made for death-duty 
purposes, however, the Department did make a distinction 
between tenanted and iiiitenanted properties, and valued the 
former on tlie basis of what they would be likely to fetch on 
the market if offered as “ tenanted ” properties. This purpose 
was achieved by assessing the value of the “ owner’s interest ” 
in such properties. 

Tlie metives prompting the Department in adopting this 
piactice ai-e, of course, both obvious and just. It would be 
clearly incciuitable if the estate of the deceased owner of a 
tenaiile.l pro]?eriy, of which vacant possession could not be 
sccuvtr*. • eic to be compelled to pay death duty on a value 
substuiil ally in excess of the amount which could be obtained 
by selling' sudi property. It wmuld be equally inequitable if 
owners of properties in which they were themselves residing 
should be asked to bear a substantially higher proportion of 
rates than absentee landlords, merely because, being themselves 
occupiers, they could notionally give vacant possession of 
their properties in the event of hypothetical sales, and so in 
tlieory secui'e higher prices. 

In the present case, the objector, who is the owner of a 
tenanted property, objects to the valuation of such property 
on the ground that if offered for sale subject to the existing 
tenancA, such propeiffy w/ould, owing to' the effect of the 
Tenanev legislation, not realise as much as the Department’s 
assessment. 

By s. 2 of tlie Valuation of Land Act, 1951, “ Capital value ” 
is defined as follows: — 

“ ‘ Capital value ’ of the land means the sum which the 
“ ovner’s estate or interest therein, if unencumbered by any 
“ moi’tgage or otliei- charge thereon, might be expected to 
“ realize at tlie time of valuation if ofikmed for sale on such 
“ rca.sonnble terms and conditions as a bona ficU seller might 
“ be expected to require: ” 

Section 15 of the same Act reads: — 

“ The khd.uer-General may also at any time, and from 
“ time to time, during the currency of a roll make such 
“ alterations or adjustments of value in the case of land 
“ which is leased or subject to any other terminable charge 
“ or intei-est as are necessary for the purpose of correctly 
“ assessing the respective interests of the respective owners 
“ at any specified time.” 
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Section 45 (1) provides that _ 

“ Where land is subject to a lease or m any other case 
“ wheirthere are ‘Lre 'interests therein and mje owners 
“than one, the united capital ''a'"®®; . iXi’Ss 

“ ments, and unimproved values respectively ^ “““^1 
‘‘ of all owners shall not be estimated at less than the capitai 
“value value of improvements, and unimproved value of 
“ the land would be estimated at if held by a single ownei 
“ iff ee simple and free from any lease or encumbrance, 

“ anything to the contrary in this Act notwithstanding. 
Section 45 (2) (/) defines “Lease” as follows:— 

“ ‘Lease ’ includes agreement to lease, licence, and^ any 
“ other written document for the tenancy or occupanc^y u' 
“land; ‘rent’ includes premium, fine, royalty, and any othei 
“ consideration for the tenancy or occupancy ot • 

For many years past it has been a comm ^ 
universal) practice for separate assessmmits to be ^ ^ 

landlord’s and the tenant’s respective mteiests m the case ot 

^^^^^The first point at issue in the present case is as to 
a similar division of interest can be made in 
properties held on short-term contractual or statutoi y tenancies. 
Tt is a noint which was of academic interest only in the past, 
for a tenant whose interest could be effectually terminated by 
ofem" notice (or less) could ^e said to have^ 

financially assessable interest in a propeity. Today, hiKloi 
the provisions of the Tenancy Act, 1948, and its Amendments, 
a tenant may well possess what, in effect, amounts to ^ 
vaSte interest. Such interest could sca^ly be valued tm 
death duty purposes in the case of the death of a tenant, loi 
it is not an^ interest which a tenant (or his executors) could 
legally assign or realize upon; but its existence is undoubtedly 
a depreciating factor which very materially affects the price 
that a landlord, seeking to sell a tenanted property, is able 

Norther the objector nor the DepartmentJras been able 
to cite any relevant authorities; but the Department advances 
the argument that a rent book would 

“document for the tenancy or occupancy ot land \\ thin the 
meaning of s. 45 (2) (/) of the Valuation ot Land Act, i.)oi , 
and thft, consequently, any tenanted property in respect ^ 
which a rent book is in existence may be treated b.v the Dcpait- 
ment as land “ subject to a lease . . i 

The Committee finds itself unable to accept this contention. 
When the remainder of s. 45 is looked at, with its elaiorate, 
and (to quote the decision of Reed, J., in tne case oi 
Snqar-Befinbii) Co. v. Valuer-General ([1821] Is.Z.L.K. UV, 
[19271 GLR 433) “much less fair and reasonable method 
if computing the value of a lessee’s interest, it vnll ne semi 
that such a method seems completely inapplicable to tlie case 
of land held on the basis of the normal statutory or contractual 
(monthly or weekly ) tenancy ; and the Committee does not 
consider that s. 45 applies to such tenancies. 
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This being the position, the definition of “Capital value” 
considered ; and, in doing* so, the Committee considers 
that the Act as a whole must be looked at. It will be seen 
that the Act contemplates the use of valuations for various 
differing purposes : see ss. 28 and 31. A most significant factdr 
becomes apparent when the contrasting provisions of ss 32 
Srf fi In the case of the two first-mentioned 

sections, the Valuer-General is charged with the duty of making 
^ to as a correct ” valuation. Under s. 41, on 

the other hand (which provides for revaluation on the request 
ot an owner) the Valuer-GeneraFs duty is “to preserve imi- 
“ lanT”^^ ^ existing roll values of comparable parcels of 

In these circumstances, in the view of this Committee 
inasmuch as no reference whatever is made in the definition 
01 Capital value ” to any distinction as between tenanted 
and untenanted properties, no such distinction should be made 
in assessing values lor normal revision purposes in cases where 
the provisions of s. 45 are inapplicable. The making of any 
such distinction would clearly defeat the expressly-stated need 
for preserving “ uniformity with existing roll values of com- 
parable parcels ol land.” 

In the case of special valuations made, for example, for 
death duty purposes, while it is unnecessary to decide the point 
in these present proceedings, different considerations may 
-1 this second type of case, the need for preserving 

uniformity with the roll values of other nearby properties does 
not arise, and the special provisions of s. 15 of the Act would 
appear relevant. It will be noted that this section refers not 
only to land vdiich is leased but also to land which is subject 
to any other terminable charge or interest.” This latter 
expression vmuld include a short-term tenancy. It is of course 
well-settled law that a valuation of land made for one purpose 
is not to be taken as conclusive when another valuation is 
required to be made for a different purpose; and it would appear 
(though the Committee does not purport to decide the point) 
that when assessing the value of a tenanted property for death 
duty or other similar purpose the Valuer-General would be 
acting correctly by fixing the value at the figure which the 
property - concerned might be expected to fetch if sold subject 
to the tenancy. This is, of course, in cases where the special 
provisions of s, 45 do not apply. 

In the present case the capital value of the property will 
be fixed at £1,975. Unimproved Value at £525 and Value of 
Improvements at £1,450. 
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IN RE BULLER COUNTY ELECTION. 

1963. December 2, 3, 4, before Mr. C. C. Marsack, S.M., at 

Westport. 

Local Elections and Polls— Nomination Paper for f 

tion— Signatures of Two Nonnnatmg factors “ 
Nomination Paper not mvahdating Same — I iescuMa 
Deposit of “ three pounds "—Deposit sent by Cheque <m 
Outside Bank— Deposit required to be in , 

Returning Officer’s Rejection of Nomination Pape Vheld 
-Local Elections and Polls Act. 195S, ss. IS, lo; Fust 
Schedule, Form U. 

A nomination paper of a candidate, C., for the election 
of a County Councillor for the Charleston of the 

Buller County was received by the 
Westport at 12.20 p.m. on the day before the last hay 
receiving nominations. The nominators had signed their 
names at the head of the prescribed s^^^^^tory orm, but no^ 
in the space provided for signatures. This toira was 
accompanied by a cheque for £3, drawn on a Greymouth 
bank. 

The Returning Officer rejected the nomination on the 
ground that the form was not signed as required by tne 
• Local Elections and Polls Act. 1963, and wrote to the candi- 
date returning the rejected form and the cheque. No objec- 
tion was taken in the letter to the fact that ^ 

paid by cheque or to lack of exchange on the_ cheque, 
though, at the hearing of the election petition ai ising out 
of the rejection of the nomination paper, there was put 
forward the further ground that the lodgment of a cheque 
was not a deposit of “three pounds , as required by s. 15 
of the statute. 

On a petition under s. 66 of the Local Elections and 
Polls Act, 1953, for a declaration that the election of a 
CouLillor for the Charleston Riding of the Buller County 
was void, 

Held 1. That, the nomination form admittedly bore 
the signatures of “ two electors of the district ’ , as required 
by s. 13 of the statute, and it could properly be aescribed 
as being signed by them. 

Caton V. Caton ((1867) 36 L.J. Ch. 886) applied. 

Knight V. Croc&/ord ( (1794) 1 Esp. 190; 170 
324) said In re Gibson ([1953] N.Z.L.R. 122) releiied to. 
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2. That, although the Returning Officer did not take 
the objection to payment by cheque as a deposit at the 
tmie of its receipt he was entitled to do so at the hearing of 
the petition; and, further, that he had no power to waive 
a statutory requirement. 


3. That, as s. 15 of the statute, in requiring payment 
of the sum of . . . three pounds ”, calls for a deposit 

in some form of legal tender, the Returning- Officer had no 
power to accept anything but legal tender, and a cheque 
was not normally legal tender. 


In re Tracey ( (1909) 4 M.C.R. 82) and In re Otaki 
Mayoral Election ( (1933) 28 M.C.R. 105) referred to. 


Perrin v. Morgan {[1943] 1 All E.R. 187) distinguished. 


4. That, accordingly, the nomination paper was pro- 
perly rejected; and the petition failed. 


PETITION under s. 66 of the Local Elections and Polls Act, 
1953. foi- a declaration that the election of a County Councillor 
for the Charleston Riding of the Buller County held on October 
31, 1953, be declared void. Three grounds were set out in the 
petition, and of these the second, alleging a failure of duty on 
the part of the Returning Officer, was abandoned at the hearing. 

The learned Magistrate ruled that the petitioners cannot 
succeed on the third ground, which alleged irregularity in the 
nomination paper by the successful candidate, Mouat. The 
petitioners set up that the signatures of the nominators, Hamp- 
ton, Manderson, Currie and Mitchell at the foot of the form 
were forged, and a handwriting expert, Samuel Hall, was 
called to affirm that, in his opinion, none of those signatures 
was written by the same person as wrote in each case admittedly 
authentic signatures of the nominators. Three of the persons 
concerned, Hampton, Currie and Mitchell, gave evidence before 
me confirming that they had, in fact, signed their names in 
the place in dispute; and the opinion of the expert, however 
good the reasons on which it was based, could not be allowed 
to override the direct sworn evidence of the nominators to 
the extent that the opinion could be held, in opposition to the 
sworn evidence, to establish definite proof of the crime of 
forgery. 

There remained for consideration the first ground — namely, 
that the nomination of William James Cairns was wrongiy 
rejected. 

The nomination paper in question was handed to the Return- 
ing Officer by Newman’s driver at 12.20 p.m. on the day before 
the last day for receiving nominations. With it was lodged a 
cheque for £3, drawn on a Greymouth bank. 

The nominators, W. C. Fischer and S. F. Butterworth, had 
signed their names at the head of the form, but not in the space 
provided for signatures. The form as handed to the Returning 
Officer thus reads as follows : 


110 


BUTTEEWORTH’S LOCAL GOVERNMENT REPORTS. 


[ 1953 ] 


“ Buller County Council 

To The Returning Officer of The Buller County Council, 
We, “W. C. Fischer” and “ S. F. Butterworth ” being two 
duly qualified Electors of the Buller County, hereby nominate 
William James Cairns 

as a candidate for the Charleston Riding at the present election. 
Signed this 5th day of October, 1953. 

Elector 

Elector 

I hereby consent to this nomination and enclose £3 deposit. 

“ W. J. Cairns ” Candidate 

Received at the hour of on the day of 19,. , 

Returning Officer. 

The Returning Officer rejected the nomination on the grounds 
that the form was not signed as required by the Act, and wrote 
to the candidate returning the rejected form, and the cheque. 
His letter reads: 

“ Buller County Council, 
Westport. 

. 8th October, 1953. 

“ Mr. W. J. Cairns, 

Private Bag, 

Pahautane, 

Greymouth. 

Dear Sir, 

“ I return herewith your nomination form and cheque for 
“£3 deposit. Under Section 13 of the Local Elections and 
“ Polls Act, the nomination paper must be signed by the two 
“ Electors of the district. I have marked the places in red 
“ where they should sign and should you have any difficulty 
“ in obtaining the signatures of the two electors, I have 
“ enclosed another form which you will no doubt have signed 
“ by two other electors. 

“ I would drav/ your urgent attention to the fact that the 
“nomination form properly completed, with the deposit of 
“£3 must reach me by noon, on Friday, the 9th day of 
“ October — ^that is tomorrow. 

Yours faithfully, 

(Sgd.) C. F. SCHADICK. 

Returning Officer.” 

Sullivan, for the petitioners. 

Maitland, for the Returning Officer. 

Craig, for the respondent. 

Cur. adv. vult. 

Marsack, S.M. It is to be noted that no objection was taken 
to the fact that the deposit was paid by cheque, and no reference 
is made to lack of exchange on the cheque. The Returning 
Officer gave evidence that he had observed, on receiving the 
cheque, that it did not include exchange. Cairns, however, 
produced the cheque which had exchange added, and swears that 
it has not been altered since it was handed to the Returning 
Officer The onus of proving that the cheque was for a lesser 
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STh’Af’ t®’ setting it up, and I must 

nold mat the onus has not been discharged, 

1 . , ™ particularly unfortunate that the Returning Officer’s 

letter with the forms and the cheque reached the candidate 
after nominations had closed. 

Although the rejection of Cairns’s nomination was based 
soleA on the ground that the form was not correctly signed 
coiinsei for tne Returning' Officer at the hearing took the 
lurther ground that the lodgment of a cheque was not a deposit 
of three pounds ” as required by s. 15 of the Act. I have 
thus to determine two questions: 

(1) Is the form of nomination as submitted “ a nomination 
“ paper in the form number (4) in the First Schedule 

(to the Act) signed by two Electors of the District, 
‘‘ and by the candidate in token of his assent to the 
nomination ”, as required by Section 13 of the Act. 

(2) Is the lodgment of a cheque for £3 a compliance with 
Section 15 which required the candidate to deposit 
with the Returning Officer “ the sum of £3 

Dealing first with question (1). Both Fischer and Butter- 
worth gave evidence that they intended their signatures to 
operate as a written nomination of the candidate Cairns, and 
this evidence must be accepted. Form (4) of the First Schedule 
to tne Act makes it clear that the signatures of the nominators 
at the end of the first part of the form, following the v ords 
“Signed this day of 195 But a mistake in 

the use of a form in the First Schedule is not necessarily fatal 
to its validity: Local Elections and Polls Act, 1953, s. 99 (2). 
The signature to a commercial document need not be placed at 
the end. This is made clear by the judgment of the House 
of Lords in Caton v. Caton ((1867) 36 L.J. Ch. 886). Lord 
Colonsay said: “It is not necessary that the signature of the 
“ party should be placed in any particular position upon the 
“ paper, whether it is subscribed or superscribed or otherwise 
“ placed so as to shew that it was . . . intended to govern 

“the matter that is contained in the document” {ibid., 892). 
The Lord Chancellor in that case states that a signature written 
in the body of the document, to be valid as a signature, “ must 
“be inserted in the writing in such a manner as to have the 
“ effect of ‘ authenticating the instrument or ‘ so as to govern 
“ ‘ the whole agreement ’, or . . . ‘ so as to govern what 

“ ' follows ’ ” (ibid., 889). And further, at p. 891: “It follows, 
“ therefore, that if a signature be found in an instrument 
“ incidentally only, or having relation and reference only to a 
“ portion of the instrument, the signature cannot have that 
“ legal effect and force which it must have in order to comply 
“ with the statute (of Frauds) and to give authenticity to the 
“ whole of the memorandum ” (ibid., 891) . In the case of wills, 
a similar principle operates ; vide, the judgment of Adams, J. in 
[1953] N.Z.L.R. 122). 

The old case of Knight v. Crock ford ((1794) 1 Esp. 190; 
170 E.R. 324) provides a close parallel to the present one. There, 
where the only signature to the agreement was found in the 
opening sentence, “ I, James Crockford agree ... ”, it 
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was held that this was a sifficient signature to comply with the 
Statute of Frauds. 

Counsel were unable to refer me to any decisions as to the 
validity or otherwise of nomination papers upon which the 
signature of the nominators appeared in the body of the docu- 
ments and not in the space provided. Mr. Maitland conte^T-ls 
strongly that no analogy should be drawn from the principles 
governing the agreements and other documents inter partes 
under the commercial law. He further contends that the names 
" W. C. Fischer ” and “ S. F. Butterworth ” do not purport to 
foe signatures, but occur only incidentally: they are not, in his 
submission, intended to authenticate the document. 

In the absence of direct authority to the contrary, there 
seems to be no good reason why the principles laid down in 
Caton V. Caton ((1867) 36 L.J. Ch. 886) should not apply to a 
form under the Local Elections and Polls Act, 1953, particularly 
as s. 99 of that Act indicates that the forms are not to be 
treated as sacrosanct. In my opinion, the signatures of the 
nominators do not “ occur incidentally I accept the evidence 
of these gentlemen that they did intend their signatures to 
authenticate the document and I find that the document was 
so authenticated. Section 13 of the Local Elections and Polls 
Act, 1953, merely requires that Form No. 4 should be signed 
“ by two Electors of the district ”. The Form in que=5tion admit- 
tedly bears the signatures of tvm Electors of the District, and 
can, I think, be properly described as being signed by them. 
In my view, the Returning Officer was not entitled to reject 
Cairns’s nomination form on the ground that it was not signed. 
It would have been prudent on his part, perhaps, to take steps 
to have the form re-signed in the appropriate place, and this 
is what he no doubt had in mind when he returned the nomina- 
tion paper to the candidate. But he should not have rejected 
the nomination out of hand, and thus, in view of the delay in 
the mails, virtually rendered it impossible for a duly nominated 
candidate to take part in the election. 

There remains for consideration the question as to whether 
the candidate, in sending in a cheque for £3 on a Greymouth 
bank, complied with the statutory requirements of depositing 
with the Returning Officer the sum of £3. ■ The nomination was 
not rejected by the Returning Officer on the ground that pay- 
ment by cheque was not a compliance with s. 15, and the Return- 
ing Officer stated in evidence that in at least one other case he 
accepted a cheque as a deposit. Mr. Maitland contends that, 
although the Returning Officer did not take the objection at the 
time, he is entitled to do so now; and, further, that the Returning 
Officer has no power to waive a statutory requirement. Both 
these contentions are, I think, well founded. What I have to 
decide is whether a cheque on an outside Bank can properly 
be described as “the sum of three pounds”. 

Mr. Sullivan relies strongly on the judgment of the House 
of Lords in Perrin v. Morgan ([1943] 1 All E.R. 187). In that 
case, it was held that the term “ all moneys of which I die 
“ possessed ” used in a will drawn by the testatrix herself 
included such property as stocks, shares and debentures. By 
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.analogy, Mr. Sullivan says that, as the term “ money ” is wide 
enough to include stocks and shares, it would also include a 
cheque. I do not think that case can be used as an authority on 
the meaning oi the phrase “ the sum of £3 ” in s. 15. The Lord 
Chanceilor is careful to point out that no attempt is made to 
give an exhaustive definition of “ money ”, which, he says, has 
not got one natural or usual meaning ; it has several meanings, 
each of which, in appropriate circumstances, may be regarded 
as natui'al. He refers to the fundamental rule in construing 
the language of a will, which “ is to put upon the words used 
“ the meaning which, having regard to the terms of the will, 
“ the tesiaior intended” {ihicl., 190). In construing a statute, 
the test is not what was intended, but what is said. In any 
event, the woixl “ money ” is not used in s. 15. 

In two cases, under the Local Elections Act, 1908, and the 
Local Elections and Polls Act, 1925, respectiveiy, it was held 
that the deposit to be lodged with an election petition must be 
in cash, anu that the handing in of a cneque was not a compliance 
with the statutory I’equirement. These are both Magistrates’ 
Court cases: In re Tracey ((1909) 4 M.C.R. 82), and In re 
Otaki Mayoral Election ((1933) 28 M.C.R. 105). In each case, 
the learned Magistrate held that the provisions of the Act 
called for a deposit in money that is legal tender: Bank notes 
or coin of the Realm. 

In my view, the words “ the sum of £3 ” in s. 15 mean £3 
in legal currency, and a cheque or other bill of exchange would 
not fulfil the requirements of the section. A cheque is not 
normally legal tender. Under the commercial law, a cheque may 
be accepted as such, but, in that case, the receiver of the cheque 
is considered as having waived any objection to the nature of 
the tender. Such waiver is permissible inter partes, in matters 
of contract. The rights and duties of the Returning Officer 
.are fixed by statute, and the statute confers on him no right 
to waive a statutory obligation. I have no doubt that in practice 
many Returning Officers accept cheques in payment of deposits, 
when candidates are known to them and they are confident that 
the cheques will be met. In this present case, at least one 
other cheque was accepted by Mr. Schaddick, and, if the nomina- 
tion form of the candidate Cairns had been signed in the usual 
place, I have no doubt that his cheque also would have been 
accepted without comment. But, as I think that s. 15 calls for 
a deposit in some form of legal tender, and that the Returning 
Officer has no power to accept anything but legal tender, then 
I conclude that the candidate did not, at the time the nomination 
paper was delivered to the Returning Officer, deposit with the 
Returning Officer the sum of £3. 

The consequence of this failure is specified in s. 15: "'no 
nomination of a candidate at any such election shall be 
accepted by the Returning Officer unless that deposit is so 
“ made.” 

The Returning Officer did not, in fact, accept the nomination 
of William James Cairns, even though his refusal was based 
■on other grounds. 
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In my view, therefore, the nomination paper of William 
James Cairns was properly rejected. 

None of the grounds upon which the petition is founded 
has thus been established, and the petition fails. 

Mr. Cairns has been unfortunate in this matter, first, in 
not receiving the Returning Officer’s letter of rejection in time 
to lodge another nomination paper, and, secondly, in having his 
nomination declared invalid on a ground which was not taken 
at the time. But hard cases cannot be allowed to make bad 
law ; and, if my view of the law is correct, he has no remedy. 

The Returning Officer and respondent Mouat will each have 
their costs against petitioners, £10 10s. in each case together 
with disbursements (if any) and witnesses’ expenses to be fixed 
by the Registrar. The deposit of £10 lodged by petitioners 
will be applied pro tanto towards payment of these costs, after 
payment thereout of advertising expenses. 

Petition diwiissed. 

Solicitor for the petitioner: D. J. Sullivan (Westport). 

Solicitors for the returning officer: Cottrell, Lovell, and 
Maitland (Westport). 

Solicitor for the respondent, the successful candidate: A. C, 
Craig (Westport) . 


ADAM V. ATTORNEY-GENERAL. 

1952. November 18. 1953. April 13, before Mr. J. G. Warring- 
ton, S.M., at Westport. 

Nuisance — Smoke from Chimney — Potver-house operated under 
Statutory Authority — No Liability for Nuisance by Smoke 
from Potver-house Chimney tvithout Negligence. 

Where Parliament has authorized an act, then by impli- 
: cation it has also authorized all inevitable results of that 
act, and the authorized person is not liable for nuisance in 
the absence of negligence. 

Geddis Bann Reservoir Proprietors ((1878) 3 App. 
Cas. 430) ; Provender Millers (Winchester) , Ltd. v. South- 
ampton County Council ([1940] Ch. 131; [1989] 4 All E.R. 
157) and Longhurst v. Metropolitan Water Board ( [1948] 
2 All E.R. 834) referred to. 

Thus, where smoke and noxious products of combustion 
emitted from the smoke-stack of a power-house, owned by 
the Crown and operated by the Mines Department by 
statutory authority, caused damage to a neighbouring house 
and land and annoyance and discomfort to the owner and 
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his wife, and it was proved that the Crown had acted with- 
out negligence, the house-owner’s claim for damages failed. 

Dictum by Lord Dimedin, as to the criterion of inevit- 
ability, in Manchester Corporation v. Farnworth ([1930] 
A.C. 171, 183) applied. 

ACTION in which the plaintiff claimed damages for damage to 
his house and land and annoyance and discomfort to himself 
and his wife, caused from the month of June, 1951, down to the 
time of the hearing by the intermittent discharge into the air 
and deposit on his property of noxious products of combustion 
from the Power-house of Ngakawmu. The Power-house was 
owned by the Crown : it was erected in 1908 by the Westport Coal 
Co., Ltd., but it had been acquired by the Crown in 1948, and 
had since been operated by the Mines Department. 

D. J. SnMivcm, for the plaintiff. 

H. x4. E. Maitland, for the defendant. 

Cur, adv. imlt. 

Warrington, S.M. The plaintiff claims that, although he 
built his home eleven or twelve years ago just across the road 
from the Power-house and alongside the then bowling green, 
there was no tiniible with deposit of soot until about Pvo and 
a half years ago when six new boilers were installed and a new 
smolce-stack erected. From the time of erection of the new 
smoke-stack, he claims that, whenever the prevailing night- 
wind blows from the Gorge across the Domain and out to sea, 
smoke from the Power-house comes over his property, and soot 
and cinders can be seen and felt to fall on his house and land 
and that, as a result, his paintwork, spouting, and roofing iron, 
interior painting, papering, and woodwork, and his garden have 
suffered serious damage, and his wife and he have been caused 
serious discomfort and sundry annoyances which were detailed 
in evidence. The witnesses called for the plaintiff were un- 
questionably honest, although one may perhaps question the 
weight that should be attached to the damage estimates of a 
ti’adesman who conceded that, when measuring and tendering 
for the job, he had not noticed if the roofing laps were painted 
or not (though he took off sheets of iron), and had taken it 
for granted that the walls were “ scrimmed ”. His engineer 
witness considered that a more successful elimination could be 
achieved with bigger fans and a better washing apparatus, a 
higher chimney-stack and the use of a better class of coal. 
Quoting from a text-book, he suggested three possible types of 
apparatus: electro-static precipitation, 96 to 97 per cent, effi- 
ciency, centrifugal action with washing, 82 to 98 per cent, 
efficiency, and a dry type, 90 to 94 per cent, efficiency. He 
considered that the system in use was only part of the centri- 
fugal system, but conceded that his examination was only ex- 
ternal and could not be complete without seeing the system 
stripped down. He also properly conceded that he was not 
aware that the fan had been adapted as a “ Cyclone dust 
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“eliminator” and that, if it were as efficient as the defendant 
claimed, then the defendant had gone a long "'fj 
eliminating the trouble: that he had not seen electio-static 
precipitators in action; and that the smoke ^ 

comtolex problem which was causing a great deal ol coiiceiii 
all over the world, and had troubled scientists for • 

that Stockton underground coal is a good steam coal 
cast not so good, and that he did not know m what piopoitio 
they were used in the Ngakawau Power-house. 

The defendant’s four main submissions in detence weie . 

1. That the damage alleged came from other sources, e.g., 

passing^tmii s^^ damage was inflated, mid no more than fair 
wear and tear and usual depreciation in a mining district. 

3. That, if any damage caused for which the defendant 
is liable, the amount paid into Court with a denial of liability 

Tha/t^e^ dSenclant is operating the Power-house m 
terms of statutory authority and cannot be liable if he nas 

anX^fn ^ipport of his^ submissions, called the 

Smn Huntly ; that, as soon as complaints were received, samples 
and tests were taken, and alterations made to the outside cowling, 
while the fan was altered to a “ Cyclone ’ type to take ^ 
from the flue gases; that, after all alterations, tests weie aga 
taken and v/hereas before the alterations a sample jar in the 
outlet would fill with grit in six hours, after the alterations it 
took thirty-six hours to fill ; that, as far as the Depai t- 

ment was concerned, the Power-house \ras intended to clos 
down with the provision of State Hydro Electric-power ' 

ally promised for March, 1952, but now expected about Maich. 
1953; that he had examined the plaintiff s house which 
appear any worse than any other house m the district painted 
over four years ago; that the Department could not increase 
the height of the stack without new foundation, rebuilding and 
special staying. Herbert John Hardie, Electrical ^spectoi of 
Mines and Mechanical Engineer to the Mmes Departme^, 
deposed that it was not commercially feasible 
inate smoke, that remedial measures were costly and difficult, 
and needed exhaustive tests and trials on the troublesome plant 
in situ followed by equipment which would need to be specially 

designed and supplied from overseas. Whnvf had 

The estimated time m the case of the Kings Whaif had 
been five years. In April, 1950, it had been thought that the 
trouble was through forcing one boiler and would be alleviated 
with the bringing in of other boilers. When this ivas found 
lot to trouble, further tests and measures were 

taken, and the fan converted to work as a c^tiifugal fan, to 
the same design as the “Buffalo” fan, Mr. Hardie personally 
investigated Complaints and attended to alterations. He did 
not think any further improvement could be made by rnechanical 
nmans or by any New Zealand authority, and it would now oe 
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.a matter of submitting samples to expert overseas suppliers 
with a request that they tender for the manufacture and supply 
of equipment suitable to all local conditions of fuel, wind, 
atmosphere and all other variable factors combining to cause 
the problem. The Mines Department, taking into account that 
it might well take three to five years to get such plant and that 
State Hydro Electric-power had been promised in less than two 
years from the time oi the first operation of the plant complained 
of, had taken on the responsibility itself and largely reduced 
the amount of “fly-ash” by the alterations eflfected; that no 
plant was 100 per cent, effective : that there were no electrostatic 
precipitators in New Zealand to his knowledge and that King’s 
Wharf, after two years’ inquiries, were putting in “Cyclone” 
fan type ; that, within the Department’s means and time, he did 
not know of anything further or better that could have been 
done. Frank Nelson, foreman-carpenter, deposed that in 
this district good paint would not last more than five years, 
and some paint did not last twelve months; that Adams was 
only 350 yards from sea, and salt air would affect his paint and 
roofing; and that the Department had estimated to paper and 
paint and Pinex the ceilings for £54. He conceded that investi- 
gation under the roof showed a lot of loose black soot and that 
the spouting was full of ash. Henry Hutchison, engineer, 
deposed that, on the West Coast, houses have to be painted from 
three to five years, and that, in the mining townships, galvan- 
ized spouting lasts only four to five years. James Milner Hope, 
mining enginer, deposed to tests of samples. 

The evidence did not reasonably support the first contention 
-of the defence that the damage came from other sources than 
the Power-house. 

The evidence did, in part, support the second contention 
nf the defence that the damages claimed were too high, making 
a reasonable allowance for normal fair wear and tear in a 
mining district, but did not fully support the third submission 
of the defence that the amount paid into Court with denial 
■of liability was enough. Before making any further comment 
on this, I pass to consider the fourth submission. This con- 
tention that the defendant is operating the Power-house under 
statutory authority and cannot be liable if it has acted without 
negligence I'equires a more detailed consideration of the law 
and its application to the facts established. 

It is, of course, well-settled law that, where the Legislature 
has authorized an act, then, by implication, it also authorizes 
all inevitable results of that act, and the doer is not liable for 
nuisance in the absence of negligence. 

“ The test of the necessity of a consequence is the impos- 
“ sibility of avoiding it by the exercise of due care and skill ” : 
Salmond on the Latu of Torts, ^ 10th Ed., 41. “ The criterion 

“ of inevitaboility is not what is theoretically possible but what 
“ is possible according to the state of scientific knowledge at the 
“ time, having also in view a certain commonsense appreciation, 
“ which cannot be rigidly defined, of practical feasibility in 
“ view of situation and of expense ” : per Lord Dunedin in 
Manchester Corporation v. Farnworth ([1930] A.C. 171, 183). 
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I do not intend to lengthen this judgment by further auc- 
tions from relevant authorities, and here only cite certain otliei 
decisions which illustrate the application £ what is 
Geddis v. Bann Reservoir Proprietors ( (1878) 

Provender Millers (Winchester), Ltd. v. SoutJuimpton County 
Council aiUO] Ch. 131; Ah E.R. 157) ^ml Longhurst 

V. Metropolitan Water Board ([1948] 2 All E.R. 8o4). ^ 

I am also indebted to counsel for the oppoi^uity read 
the decision of Luxford. S.M., in McGregor v. TU^ng (the 
“King’s Wharf case”) given at Auckland on Apiil 28, 1949 

(uni^lDOited) . so found to the evidence before me, I 

find that the defendant has discharged the (mus upon him of 
proving that the injurious result to the plaintiff of the ?5 

of the Ngakawau Power-station was inevitable m the hght ®f 
the complaints, the immediate investigation, the remedial and 
at least Vartly-successful alterations ma^, and the If 
involved. To hold any other way on the evidence befoie me 
would not appear to be the “ common-sense appreciation . . . 

“of practical feasibility’’ referred to by 
Manchester Corporation v. Farnivorth ( [1930] A G. 

This finding means that the Court need not consider the 
assessment of damage, but, lest it should be in point en any 
possible question of e.r gratm allowance, .it did ajDpeai to the 
Court that, although the quantum of ^ plaintiff s claim did not 
seem to be fully supported by the evidence, the £50 paid mto 
Court would not be an adequate recompense for the pecuniary 
damage suffered and the considerable discomfort and incon- 

venience therefore, fails and judgment will be 

entered for the defendant with costs and disbursements (it 
asked for) to be fixed by the Registrar. 

Judgment for the defendant. 

Solicitors for the plaintiff; Scully and Sullivan (Westport). 

Solicitors for the defendant: Cottrell, Lovell, and Maitland 
(Westport). 



O’Sullivan v. Burton ([1947] S.A.S.R. 4) referred to. 

INFOPwMATION charging the defendant that on June 13, 1952, 
he did leave a motor-vehicle on the road during the hours of 
darkness, such vehicle not displaying lights in the manner pre- 
scribed. The charge was laid under Reg. 7 (1) of the Traffic 
Regulations, 1936 (Serial No. 1936/86). 

The facts either established or admitted disclosed that the 
defendant was a garage proprietor in Dominion Road, close 
to the Mt. Albert Road intersection. His premises were next 
but one to a Service Station owned by Mr. Driver, which was 
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POLICE V. MILLER 


1952. September 10. 1963. February 10, before Mr 

McCarthy, S.M., at Auckland. 


Ti ansport Offences — Parking at Night on Road without Lights 
lUens rea-— Leave a motor-vehicle in any road during the 
hoiirs of darkness ” — ..Leave ” — Principles applicable — 
Traff'ic Regulations, 1936 (Serial No. 1936/86), Reg. 7 (1). 


Regulation 7 (1) of the Traffic Regulations, 1936, is 
one of those enactments in which, though from the omission 
of the word “ knowingly ” or “ wilfully ”, it is not necessary 
to aver in the information that the offence under it was 
“ knowingly ” or “ wilfully ” committed, or to prove mens 
rea, and the act itself prima facie imports an offence, the 
person charged may still discharge himself by proving to 
the Court’s satisfaction that, in fact, he had not a guilty 
mind in respect of the offence with which he is charged. 


R. V. Eivart ((1905) 25 N.Z.L.R. 709; 8 G.L.R. 22) 
applied. 


The word “ leave ” in the phrase “ leave a motor- 
vehicle on any road during the hours of darkness ” (with- 
out the prescribed lighting) in Reg. 7 (1) of the Traffic 
Regulations, 1936, should be given a meaning which will 
best affect the mischief at which the Regulation is aimed : 
the prevention of the presence of unlighted vehicles on the 
roadway at night. 


There is the necessary mens rea whenever there is an 
intention to do the act, or the state of mind, of ‘‘ leaving ”, 
according to the correct interpretation of that word, in the 
prohibited circumstances, which must be such that there is 
reasonable likelihood of the vehicle remaining in the road- 
way in breach of Reg. 7 (1). Whether or not this is so 
is a question of fact dependent on the time, place, and 
general circumstances of the happening. 
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on the coi’iiei’. The defendant had antliority to issue Wai-iants 
of Fitness, but Mr. Driver had not, and, for some consi^*e'rable 
time past, there had been in existence an arrangement between 
the defendant and Mr. D’--ive]‘ whereby the IbiTf-er issn^h 
Warrants of Fitness for veldcles whicli wei’e brought to liini 
either by Mr. Driver o]- by one of Ids assistants. They load 
a further arrangement by which, after ]ie had c.om]heted his 
examination, the defendant left Ihe veliicles which he had 
examined either on a vacant section in bet^veon the tv/o biisi- 
■ nesses or, if there was no I’oom thei'e, parked on the roadside 
■where they were collected in due course eitiie]' by Mr. Driver or 
one of his assistants or the ovnier of the •^x-hicie himse^v The 
defendant did not notify Mr. Driver in any way of where he 
had left the vehicle. 

The charges for the Yfarrants of Fitness wei-e debited by 
the defendant against Mr, Driver direct and not against the 
owners of the vehicles. 

The learned Magisti’ate said that he was satisfied that, 
once the defendant had left the vehicle in one of the manners 
indicated, he had notliing further to do with it, and his associa- 
tion with it came to an end. 

On the day in question at approximately 2.S0 p.m., one of 
Mr. Driver’s employees brought the station wagon in question 
to the premises of the defendant for the purpose of the issue 
of a Warrant of Fitness. The defendant was unable to examine 
the vehicle immediately, and consequently it was left. A little 
later, he examined the vehicle and found that it did not qualify 
for a Warrant, and he thereupon drove it from his garage and, 
on finding there was no available space on the section, parked 
it in the Dominion Road extension, a distance of some 64 yards 
from the corner and approximately 100 yards from his own 
garage. He said that this was the closest available parking- 
space he could find, and the learned Magistrate was satisfied 
that he had left it there so that it could be collected either by 
Mr. Driver or one of his staff or the owner. He had left 
vehicles there on previous occasions. 

When he v/ent home at 5.30 p.m. that clav, the defenda^t 
saw that the vehicle v/as still there. It was then daylight and 
when he returned to his work the next morning he noticed that 
the vehicle had not been moved overnight. He did nothing- 
further about the matter. On the Satui’day evening, another 
car collided with the imlighted vehicle and suffered damage. 


/. N. Wilson, for the defendant. 


Cur. adv, vult. 


McCarthy, S.M. [after stating the facts, as above :] I am 
satisfied that the Regulation is one which comes in the third 
class of case specified in the judgment in R. v. Ewart ((1905] 
N.Z.L.R. 709; 8 G.L.R. 22) and that the defendant may escape 
liability if he can show that he had no mens rea in respect o'f 
the charge levelled against him. 

Now the Regulation in question is clearly aimed at prevent- 
ing the presence of unlighted vehicles in the roadv/ay. The 
word “ leave ” or “ left ” may have a variety of different mean- 
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iiigs and these were discussed by Mayo, I., in O’Sullivan v. 

' Barton ( [1947] S.A.S.R. 4). Some of these meanings may well 
be applicable to this particular Regulation, but I do not think 
it is necessary for me to determine the a,ctual meaning save 
and except to say that I feel it shoiild be given a meaning which 
will best affect the mischief at which the Regulation is aimed. 
There are so many different circumstances under which a 
defendant iliay be fairly said to “ leave ” a car that I feel it 
would be futile to embark upon the subject. As pointed out by 
Mayo, J., “ there is the necessary mens rea, whenever there is 
“ an intention to do the act, or the state of mind, of ‘ leaving 
“ according to the correct interpretation, in the prohibited cir- 
“ cumstances ” (ibid., 11). In my view, the prohibited circum- 
stances must be such that there is reasonable likelihood of 
the vehicle remaining in the roadway in breach of Regulations. 
Whether this is so or not must be a question of fact dependent 
upon the time, place, and the general circumstances of the 
happening. 

In the first place, the defendant Vvas clearly in possession 
of the car for the purpose of inspecting it to ascertain whether 
it was eligible for tlie V/arrant of Fitness. This bailment came 
to an end when it was determined in a manner agreed upon by 
the parties, that is, by placing the car either on the section of 
land or on the street in accordance with the arrangement. There- 
after in strictness the defendant had no legal connection with 
the vehicle. 

He placed it where he did in the hours of daylight and, in 
my view, in the light of the clear arrangement that it would 
be collected, I think he had every reason to believe that it would 
lie picked up before dusk. This is important, because the 
object of this legislation is to guard against unlighted vehicles 
being left on the roadway, and I "fish to guard myself against 
being taken to mean that a bailee ivho has determined his 
bailment cannot come under the scope of this Regulation. If 
he were to leave the vehicle either intending that it should 
remain there during the hours of darkness, or at such time 
and under such circumstances that a reasonable man would 
expect that it would remain there during the hours of darkness, 
clearly he could not escape liability by establishing that his 
bailment had come to an end. 

Mens rea may consist of either wilful intent or the laclc 
of reasonable care. There is no suggestion of the first in this 
case, and, for the reasons I have already given, in my view I feel 
that the defendant was justified in leaving the car as he did. 
Accordingly, he has satisfied me that he had no mens rea 
affecting his action in leaving the car as he did, and the informa- 
mation against him must be dismissed. Nor do I think any 
difficulty is occasioned by his act in passing the vehicle by on 
Saturday morning. Mr. Dennehy suggested that this showed 
his state of mind. I do not think that it does. The contract of 
bailment had come to an end on the Friday when he left the 
vehicle and, in my view, the act of leaving was complete when 
he determined his bailment. I do not see how it can be said he 
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"‘left” it there on the Saturday. At that stage, he had no 
further interest in it, and I cannot see where there was any 
obligation upon him to do anything about it. 

Information dismissed. 

Solicitors for the defendant: Gittos, Uren, Wilson, Greig, 
and Bourke (Auckland). 


HUGHES V. HAWKE’S BAY COUNTY. 

1953. May 20, 27, before Mr. W. A. Harlow, S.M., at Napier, 

Local Authorities — Care of Roads — Negligence — Standard of 
Care in Road Construction and Maintenance — Employment 
of Regular and Recognized Practice. 

The adoption by a local authority charged with the care 
of roads of a practice in the construction and maintenance 
of roads which has grown up over the years and which has 
been generally adopted by highway authorities throughout 
the Dominion, is the test as to whether reasonable care has 
been exercised in a particular instance, so long as that 
practice is neither in breach of any rule of law nor con- 
trary to what is proper to the occasion. 

Wright v. Cheshire County ([1952] 2 All E.R, 789) 
applied. 


ACTION against a highway authority for negligence in the care 
of a county road. 

During the winter of 1951, heavy rains caused a substantial 
deposit of clay at a bend in the road to Puketitiri. In the follow- 
ing summer, the defendant Corporation cleared the slip and 
utilized the spoil to build up the outside edge of the curve in 
what is called super-elevation. This practically doubled the 
width of the usable roadway and resulted in an admittedly 
good job of the corner ”. For reasons which were given in 
evidence and which appeared to the learned Magistrate to be 
sound enough, the Council’s servants did not at once metal the 
surface of the newly built-up road, but elected to await its con- 
solidation. Neither, however, did they instal signs to give warn- 
ing of possible danger. In acting and refraining as he did on 
this occasion, the road-overseer followed a practice which, on 
the evidence, was current amongst highway authorities in ^ 

every part of New Zealand. 

Fine conditions prevailed for a week or so after this work 
was done, and the road was safe for all traffic ; but, in the night 
and early morning of December 14, 1961, there were several 
showers and the newly built-up surface became greasy while 
rain was actually falling, and remained so for a short time 
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after each shower. It was during such a time on the morning 
in question that the plaintiff’s heavily laden motor-lorry, in 
the course of negotiating the outside edge of the curve and on 
a slight down-grade, slid off the road, overturned, and suffered 

damage. j x 

The negligence of the defendant corporation was alleged to 
have consisted of (a) pushing the spoil across the road in such 
a manner as to render the surface unsafe for traffic, (5) permit- 
ting the road to remain in an unsafe condition, and (c) tailing 
to erect signs warning traffic of this condition. 


Alty, for the plaintiff. 
Woodhouse, for the defendant. 


Cur. adv. vult. 


Harlow, S.M. Counsel for the defendant Corporation has 
properly conceded that, if the evidence should establish negli- 
gence on the part of the defendant, then, in the particular cii- 
cumstances of the. case, that negligence would amount to active 
misfeasance for which the local body could be 
in tort; and he will not contend that it was no more than passive 
non-feasance for which his clieiit Corporation 
liable: Stoddart v. Ashburton County ([1926] N.Z.L.K. dJJ, 

my judgment, the evidence falls well short of establish- 
ing culpSiiity on the part of the defendant. On any analysis 
of the situation, negligence will not be established uiiless t 
Court finds that the defendant has been guilty of a bieach ot 
its duty to exercise reasonable care and skill in the couise ot 
its reading operation. I am unable, on the facts, to discoye 
any want of due care or the absence of propriety either in the 
^ffitid work of removing the slip and turning the debris to 
account or in the manner of doing that work, or in leaving the 
road in the state in which it was that the time of 
or in failing to erect warning signs, or indeed, m any othei 

It is possible to conceive of cases in vffiich a local authority 
might become responsible for the consequences of similar opera- 
tions; but, to found an action of this sort, 
reauired than an unbroken surface, with no concerned cavities 
beneath, whicli became slippery for heavy traffic under showei y 
conditions. Perhaps I may draw on experience-for twenty 
years I acted for two county councils in ^weTe^ not 

in comparable circumstances, accidents of this 
uncommon. Throughout that time, not one 

reached the Courts; moreover, I cannot recall waining signs, 
except for a weakened bridge, a damaged culvert, a below, 
or the like. Admittedly, this provides no 

in a generally litigious mining community, repeated failuies to 
m-osec“f daims for the cost Sf repairs to motor-vehicles which 
were damaged on leaving the road may ^ 
nf Avbat is reauired by way of basis for a claim of this kino. 

I agree that the case cited by Mr. Woodhouse m^ght v 
Cheii-f coZty ([1962] 2 All E.E. 789), is apt to present 
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consideration. In that case, the English Court of Appeal 
accepted a regular and recognized technique in a certain opera- 
tion as providing a reasonable standard of care for its accom- 
plishment. There is certainly strong force in the argument that 
a practice in the construction and maintenance of roads which 
has grown up over the years and which has been generally 
adopted by highway authorities throughout the country, so long 
as that practice is neither in breach of any rule of law nor 
contrary to what is proper to the occasion, should pass the 
test as to whether reasonable care was exercised in a particular 
instance. 

To hold a local authority liable in the premises might well 
result in retarding road-improvement and in discouraging pro- 
gress in this direction generally. Furthermore, in my judg- 
ment, it would impose an impossible burden on such a body if, 
in the course of its manifold operations, it was obliged to attain 
and sustain a standard of care so high that every chain of 
roadway treated should forthwith be rendered accident-proof 
under normal conditions, for all types of traffic in all seasons 
and at all times. Virtually, that is what the plaintiff in this 
case would seem to require. 

Plaintiff is nonsuited with costs to defendant. 

Plaintiff nonsuited. 

Solicitors for the plaintiff: Gifford and Alty (Napier). 

Solicitors for the defendant: Lzisk, Willis, Sproule, and 
Woodhouse (Napier) . 


PAULL V. CLOWES. 

1953, June 9; July 1, before Mr. H. Jenner Wily, S.M., at 

Auckland. ! 

By-lmv — Dogs — Offence to keep Three or More Dogs ivithout 
Licence from City Council~Two Dogs registered in Nome 
of Defenda/nfs Wife, One in Daughter’s Name, and Tido 
m Defendant’s Name — Defendant Liable for Breach— 
Keep 

The defendant was charged under s. 22 (1) of the 
Auckland City By-law No. 17 as amended by s. 6 of the 
By-law No. 35. Subsection (1), as amended, provided that: 

‘‘No person shall keep for a period of fourteen days 
“ or more on any premises within the City of Auckland 
“ three or more dogs of the age of three months or more 
“ unless he shall be the holder of a licence for the purpose 
“ from the Council.” 



'ORMATION charging the defendant with a breach o± s. 
1) of the Auckland City By-law No, 17 as amended by s. 6 
!v-law No. 53. Subsection (1) as amended provided that. 

“ No person shall keep for a period of 14 days or more 
on any premises within the city of Auckland three or more 
doers of the age of 3 months or more unless he shall be the 
hofder of a licence for the purpose from the Council. 
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Subsections (2), (3), and (4) provide for the applica- 
tion for and issue of a licence. 

The defendant was the occupier of certain residential 
premises and his wife and daughter (aged nineteen) lived 
with him. On the date referred to in the charge, January 
5, 1953, there were five dogs, all over three months old, on 
these premises. These dogs were registered with the City 
Council : in the name of the defendant’s wife, two dogs, one 
first registered in 1949 and one in 1952 ; in the name of the 
defendant’s daughter, one dog first registered in 195o 
(although she appeared to have had another dog registered 
in 1952) ; and in the defendant’s name, two dogs first 
registered in 1953— making in all five dogs on the premises. 

On November 25, 1952, the defendant applied to the 
Council for a licence under the by-law but the application 
was refused by reason of unspecified objections from neigh- 
bouring residents. No objection apparently was taken to 
the actual premises in which the dogs were kept. 


The defendant submitted that he personally kept two 
dogs only; and that, accordingly, the by-law did not apply 
to him, as it was limited in its application to the one person 
as the keeper. 


Held 1. That the word “ keep ” as used by the by-law 
was wide enough in its ordinary meaning to include a person 
who has the control of dogs kept, even though they are 
owned by another person or persons, and who, as The 
occupier of the premises, must be taken to be m contiol 
of those premises, and must assume liability within the 
meaning and purport to the by-law for any dogs he causes 
to remain there. 


Poliee V. Pedersen ((1942) 2 M.C.D. 363) referred to. 


2 That the dogs were under the control of the 
defendant and were therefore kept by him for the purposes 
of the by-law, among which is the abatement or control oi 
any nuisance occurring on or emanating from the premises 
where dogs may be kept ; and the defendant had to ^surae 
responsibility within the meaning and purport as the by- 
law for any three or more dogs he caused or allowed to 
remain or be kept on such premises. 


White V. Jameson ( (1874) L.R. 18 Eq. 303) referred to. 
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Subsections (2), (3) and (4) provided for fPP'“5[“"loo-s 
and issue of a licence and subs. O) exempted ceitam d 
(cattle dogs) from its application but did not aPP'j A'® 

The facts were not in dispute and were admitted, ine 
defendant was the occupier of .certain residential premises 
his wife and daughter aged nineteen ® e Ive 

date referred to in the charge, January 5, 1953, theie weie nve 
dogs all over three months old on these premises. These do„ 
WPVA rpo-iqtered with the City Council as follows; 

" irthfiial of Mrs. CloVes, wife of the defendant: two 
dogs, one first registered in 1949 and one m 1952 _ . , 

In the name of Miss Clowes, daughter of the defendant, 
one dog first registered in 1953, although she appeared to ha 
had another dog registered in 1952. • 4. o i 

In the name of the defendant; two dogs first registered in 
1953, making in all five dogs on the premises. 

On November 25, 1952, the defendant had applied to the 
Council for a licence under the by-law but the application had 
been refused by reason of unspecified objections from neigh- 
boring residents. No objection apparently had been taken to 
the actual premises in which the dogs were kept. 


WILY S.M. The defendant submitted that he personally 
kept only’ two dogs and that accordingly the by-law did not 
apply to him as it was limited in its application to the one 
SL as the keeper; and, further, if the by-law did not hare 
Lch an interpretation, but made him, as the occupiei ot di 
premises, liable for all dogs on the premises, then such by-law 
was unreasonable. i, i 

For the informant it w-as submitted that this by-law is 
made under powers contained in the Municipal Corporations 
Apt iSs ss 364 (1) (8) and (39) relating to matters of 
renserving public health and convenience and the registration 
Sd hemsing of the keeping of animals likely to become a 
nuisance or Injurious to health. Similar powers to make by- 
laws are also contained in the Health Act, 1920, ss. 67 (1) (a) 
and (f) for conserving public health and preventing or abating 
nuisances, and regulating, licensing or prohibiting the keeping 
of animals. Counsel also cited several autliOTities m suppoit 
of the reasonableness of the by-law including Courtmlle, Ltd. v. 
Pauli ( [19491 7N.Z.L.G.R. 201) and, at the close of the heanng, 
I held orally, that whether or not the “ persmi ” referred to 
in the by-law included only the owner of the dog^s or the 
occupier of the premises where the nogs were kept, the by-law 
was^not unreasonable or bad under the authority of the 
Council to make it. ^ i hi 

The only issue, therefore, to be now determined is whether 
or not the defendant as occupier of the premises can be held 
to “ keep ” more than two dogs under the by-law. 


Cur. adv. vult. 


G. P. Hanna, for the informant. 
Defendant in person. 
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There is little authority to assist in the interpretation of 
this by-law. There is no doubt that it is intended to exercise 
control of the keeping of dogs on any premises for the purpose 
of abating or preventing any nuisance and conserving public 
health and convenience. The defendant submits that the words 
“ no person shad keep ” must be given their ordinary meaning 
which would include any one person who had control or custody 
or possession of the dogs and should not be extended to include 
an occupier of premises in which other persons may also keep 
say two dogs each. He refers me to Police v. Pederson ( (1942) 

2 M.C.D. 363) v^here the word “keeping” of liquor within the 
meaning of s. 38 of the Licensing Amendment Act, 1910, was 
under consideration and in which it was held that the word 
was to be applied in the ordinary sense and customaiy usage. 

Although that case is not really applicable to this case, I 
do agree with the general principle that words used in a by-law 
must be applied in their ordinary sense and with their customary 
usage, having regard to the context and purpose of the by-law 
in which they are used. 

Counsel for the informant referred to the Dogs Registration 
Act, 1908, but, although the defendant would come within the 
definition of the word “ o%yner ” in s. 28 of that Act vdth its 
consequent liabilities, that definition applies only for the pur- 
poses of that Act and cannot be applied to the interpretation 
of this by-law. Even though that Act applies to all dogs, no 
common usage as to the meaning of keeping could be said to 
arise by virtue of the effect of the application of that Act iii 
widening the scope of the words used in this by-law. The Act 
and the by-law have different purposes. 

There being no authority statutory or otherwise to lielp 
in the interpertation of the by-law, it is, therefore, necessary 
to consider just what the by-law itself means in its ordinary 
sense bearing in mind its context and purpose. Both counsel 
have referred to the definition of the word “ keep ” in Webster’s 
New International Dictionary. This dictionary shoves that the 
word is given many and, in some cases, very wide meanings, 
but of those it is noted that it may mean “ to have the care of ” 
or “ to cause to remain in a given place ” or “ to retain in one’s 
“ power or possession These are not unusual meanings of 
the word. The defendant admits that he is the occupier of the 
premises in which these five dogs are “ kept He must, there- 
fore, as head of the house, be assumed to have control of the 
premises. It is not unreasonable to assume that anything, and, 
in particular, these five dogs, are caused to remain there by him, 
ani as he owns two of them, with his authority and appi'oval 
as to the other three. He harbours them, gives them a home ; 
as the breadwinner of the family unit he probably, although I 
am not informed on this point, contributes to or pays the cost 
of their food or keep (giving the word “ keep ” a further but 
relevant meaning) . 

It would seem, therefore, that the word “ keep ” could be 
wide enough in its ordinary meaning to include a person who 
has the control of the object kept even though it is owned by 
another person or persons. I am strengthened in the view in 
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this particular case that these dop^s are under the control of, 
and, therefore, kept by the defendant for the purposes of Jie 
bv-law, when I come to consider the purport of the by-iaw. ic 
has already been shown that among these P^^^’POses is the 
abatement or control of any nuisance occurring on or emanaiing 
from the premises in vdiich dogs may be kept. It is a weii- 
established principle of our law that any occupier 
mav be liable in tort for any nuisance that flows pom those 
nremises even when that nuisance is occasioned by acts oi 
other persons whom he brings upon the premises as a licensee, 

sS iFfeite V. Jameson ((1874) L.R 18 Eq SOS) There 
is no doubt that, as occupier, the defendant must be taken lo 
be in control of these premises, and, in my opinion, he must 
assume liability within the meaning and purport oi this Dy- 
faw for any dogs he “ causes to remain ” there I am satisfied 
this is a proper interpretation of “ keep for ^^^e purposes of 
this by-law and is not extending the meaning any further than 
placing the responsibility on the occupier of premises for such 
dogs of three or more in number caused or allowed by him to 
remain or be kept, thereon, and thereby controlling any 
nuisance, inconvenience or danger to public health so caused 
to other residents in the City area. 

Solicitors for the informant: Butler, White, and Hanna 
(Auckland) . 


IN RE HOROWHENUA AGRICULTURAL AND 
PASTORAL ASSOCIATION’S ASSESSMENT. 

1953. September 10; December 14, before Mr. R. M. Grant, 

S.M., at Levin.. 

Rate^ a'^ul PaHnp TJrban Farm Lands — Agricultural emd 
Pastoral Association — Occupier of Land within Borouffh— 
Such Land grazed ivhen in Previous Ownership and classi- 
fied as Urban Farm Land on Farm Land List — On Purchase 
by Association, Such Land removed from List and re^mued 
for Rating Purposes — Land put down in Permanent Pasture 
and grazed by Association— Property acquired for Annual- 
Show Purposes — Revenue from Grazing Land not _ Sub- 
stantial Part of Income — Land not used by Association 
exclusively or principally for agricultural purposes — 
Urban Farm Land Rating Act, 1932, ss. 2, 26. 

An Agricultural and Pastoral Association purchased 
an area of 23-^ acres held under Crown lease within a 
borough, which, at the date of the sale, was urban f aim- 
land on the farm-land list, with a special urban farm-land 
value of £1,360, and attracting £68 17s. 7d. in rates, l ie 
Association converted the leasehold into a freehold. The 
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Borough Couiicil informed the Association that the land 

nad ceased to be urban tarm-land, and that it was proposed 
to inci ease its value for rating puiposes to i4,656, whereon 

to £232 10s. (This was subject 

to ceitain statutory concessions.) 


Until January 1, 1953, when possession was given 
and taken, the previous owner used the land for grazing 
pui poses. From the date on which the Association took 
possession of it for its own purposes, it closed it up for 
hay , and the hay, cut in the month following possession, 
produced a gross income of £135, reduced by expenses to 
a net profit of £67. The Association thereafter worked 
up the land and sowed it down in permanent pasture of 
good English grasses. _ The Association was grazing the 
land, and, after consolidation of the pasture, intended to 
stock it wiih approximately 100 wethers to be fattened 
and sold, and thereafter 80 to 100 hoggets or dry sheep 
would be purchased and would be carried through the 
winter, shorn in November, and sold as fats in March. 
This annual sheep-farming programme was anticipated 
to produce a net profit of between £200 and £250. 


In the year ended April 30. 1953, the Association 
had a gross income of £3,400. It expected to add to its 
future income an additional £200 to £250 by reason of 
the grazing and stocking of the land. 


On objection by the Association under s. 26 of the 
Urban Farm Land Rating Act, 1932. 


Held, 1. That the principal purpose for which the 
property was acquired was the running of a two-day 
agricultural show in each year, and the fact that the 
Association grazed sheep during the year was purely 
ancillary; that its revenue from such grazing was not a 
substantial portion of its total income; and, accordingly, 
the land was not within the definition of “ urban farm land ’’ 
in s. 2 of the Urban Farm Land Rating Act, 1932. 


2. That the Association had failed to justify its objec- 
tion, and its application should be dismissed. 


OBJECTION under s. 26 of the Urban Farm Land Rating 
Act, 1932, to removal of an area of land in the Borough of 
Levin from the farm-land rating roll. 

On June 1, 1952, the Horowhenua Agricultural and Pastoral 
Association purchased an area of approximately 231 acres 
from Mr. C. 0. Mark, a farmer of Levin, but did not take 
possession of the property until January 1, 1953: the above 
area is situated within the Borough of Levin, and, at the date 
of sale, was urban farm-land on the farm-land list, enjoying 
the allocation of a special urban farm-land value of £1,360 and 
attracting rates by reason of such value in the sum of £68 17s. 7d. 
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nrea was held on a Crown Renewable Lease, and, on 
October 6 1952, the Association converted the 
a freehold and became the owner of the fee simple b> p . g 
to the Crown the sum of £4,850. 

Or March 26 1953. the Association received 

S= 6" 1“; sd 

- wKwrwuld 1.; 

referred to later. 

The Association contended that the land had, in fact, not 
ceased to be Lban farm-land and that it was being used 

dpllly for agricultural and pastoral mi Marie 

iaro /'whan Rc^session was given and taken), mi. meu r 
1953 S purposes and from such 

a further £100 for rolling, harrowing, and sowing. 

...S'SJS 'S,'“iS« j £TS«ri ‘zi 

“C“sS.”i^'/4r.r.s ss siWi; 

The real nurpose for acquiring the property was to us® it 
for the Associatmn’s annu^ 

vS "^^llle Report aM of the Association’s 

Operation; for the year ending 

Mowing Lrelome of the chief 
items in the income account:— 

S.-f5dS'£j,;,ws,“£r 

pXanTsund'ry 22"' subscriptions, 

£137 ; and catering, £106 ; total, £2,228. 
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The Association enjoyed a membership in excess of one 
thousand and conducted its show operations in accordance with 
the usual practice associated with similar gatherings, 

Thomson, for the objecting Association. 

B. J. Cullmane, for the Levin Borough. 

Ciir. cidv. vult. 

Grant, S.M. [After finding the facts, as above:] In order 
to retain the special benefits conferred upon urban farm-land 
which diny qualifies for placing in the farm-land list, the 
following essentials are indispensable: — 

{a) That the land is subject to general, special or separate 
rates made or levied by a Borough Council; 

(6) That the land continues to be used exclusively or 
principally for agricultural, horticultural or pastoral 
purposes or for the keeping of bees or poultry or 
other livestock, by a person whose income or a 
substantial part thereof is derived from the use of 
the land for any such purpose or purposes; 

(c) That the land is not, in the opinion of the Council, 
Association, Court or Magistrate dealing with any 
application or objection under the Urban Farm Land 
Rating Act, 1932, fit for subdivision for building 
purposes or is not likely, in such opinion, to be 
required for building purposes within a period of 
five years from the date on which such opinion is 
expressed. 

Counsel for the Association contends that, by reason of the 
grazing and stocking of the property and of the substantial 
sum produced by these operations, the land should not be 
removed from this farm-land list; he further contends that the 
land is used exclusively or principally for agricultural purposes 
by an organization, whose income, or substantial proportion 
thereof, is derived from such agricultural and pastoral purposes : 
in other words, he contends that the Association is farming 
the land' during the whole of the year excepting the few odd 
days v^hen it is required for the purpose of preparing and 
conducting its annual show : he further contends that, although 
there may be other legislative provisions to confer rating 
privileges upon these organizations, nevertheless, such pro- 
visions do not mean that in this case this particular organiza- 
tion is not entitled to the benefit of the Urban Farm Land 
Rating Act, 1932. 

The evidence reveals that this Association in the year 
ended April 30, 1953, enjoyed a gross income of £3,400: that 
it expects to add to its future income an additional £200 to 
£250 by reason of the grazing and stocking of its 231 acres 
holding : in my opinion, the principal purpose for which this 
property was acquired is obviously the running of a two-day 
agricultural show: the fact that it grazes sheep during the 
year is purely ancillary. Racing clubs mav own properties 
comprising hundreds of acres in extent and the principal pur- 
pose for which such properties are used is obviously the con- 
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iiiicting of race meetings and the Pi'oyiding of 
iag facilities: if, during the year, the bulk of 
b.e used for grazing purposes, a similar 

that a racing club should have its pronertv ' ^ 

urban farm-land list if such area be subject to Boiough ia.es 
it is probable that the odd pounds received from giazn.g \vOiilcl 
be a minor portion of the income of any such club. 

Assuming that the Association’s Aptal income ^was *u^60 }, 
it could not be said that £200 thereof ls a 

in mv oninion, the land is used principally To ’ eom actin^ 
thereon the annual shows from jmar to year which aie u..ually 
lipId over a neriod of two days each yeai. , •! 

The Association complained that the Borough 
refused to give remission of rates m pursuance of s. 75 of 
the Rating Act, 1925, which provides as follows:— 

“ The power to remit rates given by the last preceding 
“ section may be exercised in the case of rates on sho\y- 
“ grounds vested in or under^ the control ot » 

“ a £>T’ cultural and pastoral society, and m the case of lates 
“ if resneet of lands held by any body of P®”™® 

“for the nurposes of any outdoor sport and not for profit 

“or gain.” . .. 

The Borough Council refused remission b^der this section; it 
has a dScretion so to do: it sugested that the Agriciiltm^ 
and Pastoral Association make application to the Valuei-Geneial 
for a special valuation pursuant to s. 'f, 

Land Act, 1951: the relevant portions of this section aie a. 

follows . land is owned or occupied — ... 

‘‘(h) Bv or in trust for a society incorporated under 
“the Mltukfand Pastoral Societies Act 1908 and 
“used by that society as a showgrounds or pace of ^ 
‘^jng- . . . and the land is not used for the 

“ pecuniary profit of any individual or individuals, the Valuer- 
“ General shall make reduction m the assessment of the 
“ capital and unimproved value of the land, and of the 
“ several interests therein to the extent by which ™ ^ 
“ opinion the value is reduced^ by reason of the limited 
“and restricted purposes to which the land is appliec. 

In pursuance of this suggestion, the Association applmd 

land 

rf*Tn^iiis on the iirb8*n f m list* * , . ■ • ^ 

The dominant purpose for which the Association is using 

sSlylrfafS^atio^ SS 

catering facilities, conyeniences and the other requisite stii 




Section 33 of the Land Drainage Act, 1908, gives power 
to a Land Drainage Board to classify land only when such 
land is likely to receive benefit from construction of 
drainage-works. 

Consequently, a Board cannot classify land if it is likely 
to receive benefit from the maintenance, as opposed to the 
construction, of such works. 
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tures necessary for the operation of a showground: arrange- 
ments for side-shows would also be provided. 

During the year, it is in keeping with economics and 
common-sense to run a few'' head of stock to keep the grass 
down and to maintain the pastures in decent order: this, 
however, is not the main purpose of the owner in using this 
property — it is purely incidental. The Association itself is 
the occupier, and, in my opinion, the land is not entitled to 
remain on the urban farm-land list and it has been properly- 
removed therefrom. 

Section 26 of the Urban Farm Land Rating Act, 1932, 
empowers a Council to deal wdth any property which is included 
in the farm-land roll if it is of opinion that such property has 
ceased to be urban farm-land : the Levin Borough Council, 
acting under its power in that behalf, notified this Association 
of its intention to increase the special rateable value and within 
the time specified thereafter the Association objected, and 
this objection was duly heard before me sitting at Levin on 
September 10, 1953. 

Having heard the objection and having considered the 
evidence in support thereof, the applicant Association has, in 
my opinion, failed to justify its objection and such application 
is accorclinglv dismissed. Costs £3 3s., are allowed to the 
Levin Borough Council. 

Application dismissed. 

Solicitors for the Objecting Association: Harper, Atmore, 
and Thomson (Levin). 

Solicitors for the Levin Borough : Park, Bertram, and 
Cullinane (Levin). 


WALTERS V. THAMES VALLEY DRAINAGE 
BOARD. 


1952. November 26, before Mr. W. H, Freeman, S.M., at 
Te Aroha, 


Land Drainage — Classification of Land, — Land receiving Benefit 
from Maintenance of Drainage Works — Not Classifiable — 
“ Be^iefit from the construction of the drainage works — 
Land Drainage Act, 1908, s. 33. 



Trapski for the appellant. 


l''>4 butterworth’s local government reports. [1953] 


APPEALS under s. 34 (3) of the Land Drainage Act, 1908, in 
inspect of the classification of part of the appellant’s lands being, 
first, 142 acres 2 roods 4.1 perches, Part 1 Lot 1 D.P. 26276 
and D.P. 10528 Ngutiimanga Block Block XII Waitoa Survey 
District, and, secondly, 173 acres 30 perches Part 2 D.P. 10528 
Ngutumanga Block Block XII Waitoa Survey District. 

When the Drainage Board first came into existence, Mrs. 
Walters owned an area of approximately 397 acres bounded 
along its western boundary by the Waitoa River. Through the 
centre of her lands there ran a natural water-course which 
was roughly parallel with the river and which eventually 
emptied into the river some distance north of her northern 
boundary. 

Pursuant to the provisions of the Land Drainage Act, 1908, 
Mr. W. R. Johnston was employed by the Board in the original 
classification of the property, and he decided that the property 
had its own drainage system and would not receive any direct 
benefit from the Board’s operations. These operations were 
designed to lower the level of the Waitoa River itself. He 
accordingly decided that there was no “ A ” Class land on her 
farm. An inspection made by Mr. Johnston in November, 
1952, confirmed his original view, and he gave evidence on 
these appeals accordingly. 

Mrs. Walters eventually subdivided her property and sold 
an area of 71 acres at the southern end. When the Board came 
to apportion the classification as a result of this sale it classi- 
fied the remaining 326 acres as follows : 

“ A ” Class 107 acres. 

“ B ” Class 25 acres. 

“ C ” Class 3 acres. 

This radical change from the original figures could be justified 
only by showing : (a) That the original figures v-ere v'-rong, or 
(6) That the configuration of the property had in some way 
altered. 


Freeman, S.M. [After stating the facts, as above:] 

It appeared at the hearing that the Board’s real reason for 
the alteration of the classification was to recompense itself 
for money it had expended in clearing a portion at the northern 
end of the natural water-course. 


If this was the reason, then the Board’s action was not 
legal because s. 33 of the Land Drainage Act, 1908, gives the 
power to classify land only when such land is likely to receive 
direct, less direct, or indirect benefit from constructio7i of 
drainage works. It is the benefit from construction as opposed 
to maintenance. 

As it is not shown that the Board contemplated any new^ 
construction works which would justify the inclusion of such 
a large area of “A” Class land, and as the evidence of Mr.. 
Johnston was not questioned, the Board’s action was obviously 
wrong. 


magistrates’ court. 
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McLEAN V. ARCHER. 

1954. February 8, 22, before Mr. J. D. Willis, S.M., at Dunedin. 

Toivn-vlanning—Offences--Build%ng on Section in Residential 
“ district'” used by Owner for Storing Goods token Town- 
planning Scheme came into Operation— Nothing to indicate 
Building used for Trade Purposes— Tenant later using 
Section for carrying on Extensive Motor-car and Implement 
Dealer’s Business— Use ” not of the same or similar 
“ character ’’—Tenant convicted — Statutes Amendment Act, 
19 U, s. 71, 

On June 17, 1952, there came into force in the Borough 
of Mosgiel a “ Town-planning Scheme ” which had been 
duly approved by the Town-planning Board pursuant to the 
provisions of the Town-planning Act, 1926, and its amend- 
ments. One M. owned a section in Glasgow Streep Mosguel, 
which, under the scheme, was in the “ Residential pistrict . 
When he retired from the business of a grocer (which he 
had carried on in another part of the town) in 1J45, he 
stored certain chattels, for the sake of convenience, in an 
old and dilapidated building on the section, his «itention 
being to dispose of them from time to time as opportmiity 
offered. The premises were not opened regularly, perhaps 
on three or four days a week, and then either in the 
morning or the afternoon. No sign was erected indicating 
that the premises were in any way open for trade. 

In May, 1953, the defendant became the monthly tenant 
of the premises, carrying on there a substantial ousiness o 
buying and selling motor-vehicles and implements, which 
he stored on the section; and he advertised extensively 
under the style of the “ Taieri Car and Implement 
“ Exchange.” He was repeatedly warned both verbally and 
in writing that he was acting in breach of the local i own- 
planning Scheme in so doing, but he persisted in his action. 

Clause 7 of the Mosgiel Borough Town-plamimg 
Scheme, so far as material, provided: 

“ Nothing in the foregoing clause 6 hereof shall apply 
" to any use of land or of an existing building so long as * 


.8 l.Z.L.G.R. 

The appeals will, therefore, be allowed. No costs will be 
,allov/ed. Appeals alloived. 

Solicitors for the appellant : J. F. Trapski (Mt. Maunganui) . 
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“ (a) Such land or building is used continuously only for 
“ a purpose for which it was lawfully used on the material 
“ date'. .Provided that in this clause ‘ purpose ’ means 
“general purposes (e.g., shop as a class), and not the 
“ particular purpose (e.g., butcher’s shop as distinguished 
“from grocer’s shop).” 

In this case the material date was June 17, 1952, 

The defendant was charged with conducting, in breach 
of the Town-planning Scheme, the business of a motor-car 
and irnplemeiit exchange in an ai.'ea classed as a “ residential 

“ district.” 


Held, That there was no resemblance between the 
])iirpose fo]- which the defendant was using the premises 


and that for which it was used by M., 


they wei'e not 


of “ the same or a similar character,” within the meaning 
of those words as used in s. 76 (4) of the Statutes Amend- 
ment Act, 1941, and neither that section nor the proviso 
to cl. 7 of the Mosgiel Borough Town-planning Scheme 
afforded any defence to the defendant, 

INFORMATION charging the defendant with a breach of s. 76 
of the Statutes Amendment Act, 1941. 

On June 17, 1952, there came into force in the borough 
of Mosgiel a “ Town-planning- Scheme ” w^hich had been duly 
approved by the Towm-planning Board pursuant to the pro- 
visions of the Towm-planning Act, 1926, and its amendments. 
This scheme reserved certain areas for residential, and others 
for commercial and industrial, purposes. 

One MitchelJ owmed a section in Glasgov/ Street, Mosgiel, 
which, under the scheme, was in the “residential district”. 
When he retired from the business of a grocer (wiiich he had 
carried on in another part of the town altogether) in 1945, he 
had in hand certain goods and chattels which for the sake of 
convenience he stored in an old and dilapidated building on 
this particular section. This building had at one time been a. 
bacon curing factory, but was by this time in a state of disuse 
and in a filthy condition, being, indeed, described by the 
defendant himself in a letter of May 20, 1963, to the Town- 
planning Board, as “ an eyesore which I intend to demolisli.” 
The section itself was a dumping ground for “ junk ” of all 
kinds. The goods and chattels were insured for the sum of 
£50 only, and Mitchell’s intention W'as to dispose of them from 
time to time as opportunity offered. Some of the goods, such 
as lime, cement, and grain, being of a perishable nature, were 
no doubt sold at once; at any rate, there was nothing of any 
exceptionable value remaining on the premises by June, 1952, 
The goods in question were simply in the nature of remnants 
left over to Mitchell after the sale of his own business and 
which he was getting rid of as best as he could over the years. 
The premises were not opened regularly, perhaps on three or 
four days a week and then not ail day but only in either the 
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morning or the afternoon. In July, 1952, Mitchell ceased to 
live in Mosgiel and from then until May, 1963, paid infrequent 
visits to the Glasgow Street section. Between 1945 and 1952, 
his average yearly sales amounted to the somewhat inconsider- 
able sum of £10-£15. No sign was erected indicating that the 
premises were in any way open for trade. Tax returns from 
these odd sales ceased to be made in 1951. 

in May, 1953, the defendant became, and still continued 
to be the monthly tenant of the premises, carrying on there 
a substantial business of buying and selling motor-vehicles 
and implements, which he stored on the section, and advertising 
extensively under the style of the “ Taieri Car and Implement 
“ Exchange.” He was repeatedly warned both verbally and in 
writing that he was acting in breach of the scheme in so doing, 
but he had persisted in his action. 


Anderson, for the informant. 

Neil, Q.C., for the defendant. 

Cur. adv. vult. 


Willis, S.M. [After stating the facts, as above:] 

On August 3, 1953, after various correspondence had passed 
between the Town Clerk and the defendant, the latter’s solicitors 
replied to a letter written to him by the Council’s solicitors 
threatening proceedings, that ‘‘ to comply with the Town- 
“ planning Scheme our client is now negotiating to obtain busi- 
" ness premises in the commercial area and will do so within 
“ a very short time.” This is a rather tacit acknowledgment 
that the defendant recognized that he was acting in breach of 
the Scheme, but, in any event, the statement of his intention 
was quite untrue, because, without any further explanation 
or discussion, the defendant remained where he was. The result 
is, that an information has been laid against him, alleging, in 
effect, that, in breach of the Scheme, he is conducting the 
business of a motor-car and implement exchange in an area 
classed as a “ residential district ”. For the defendant, it is 
submitted shortly, that the premises had always been con- 
tinuously used for commercial purposes by Mitchell, and that 
the defendant is mere'.y continuing to use them for the same 
general purpose. 

Clause 6 of the Scheme provides generally for compliance 
with the scheme, and then cl. 7 provides, so far as is material, 
that : 

“ Nothing in the foregoing clause 6 hereof shall apply to 
“ any use of land or of an existing building so long as: (a) 
“ Such land or building is used continuously only for a pur- 
“ pose for which it was lawfully used on the material date 
“ [in this case June 17, 1952], Provided that in this clause 
“‘purpose’ means general purpose (e.g., shop as a class), 
“ and not the particular purpose (e.g., butcher’s shop as 
“ distinguished from grocer’s shop) .” 

The submission made on behalf of the defendant amounts, 
then, to this, that the premises w'ere as at June, 1952, and, 
indeed, up to May, 1953, used by Mitchell for the purposes of 
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trade — namely the sale of merchandise and goods, and that 
since that date they have been used by the defendant for the 
same general purpose, that is, the sale therefrom of motor- 
vehicles and implements, and consequently the defendant has 
brought himself within the above proviso to cl. 7. I do not 
think that I can accept this submission. Mitchell used the 
building on the section purely as a storing place for remnants 
which he sold over the years when he could find purchasers. 
The place was not advertised in any way and as I have said 
had no business signs erected over it. There is, in my 
opinion, no connection between the purpose for which Mitchell 
used the premises and that for which they are now used by 
the defendant, and, consequently, I do not think that the 
proviso to cl. 7 assists the defendant. Any scheme must make 
provision for the matters referred to in the Schedule to the 
Town-planning Act, 1926, and for fifteen years there were no 
statutory provisions relating to a failure to comply with a 
scheme. This state of affairs was remedied, however, by the 
Statutes Amendment Act, 1941, s. 76 (1) of which now provides 
the general penalty for non-compliance with a scheme, this 
being repeated in substance (though quite unnecessarily) in 
cl. 45 of the Scheme now under consideration. Then s. 76 goes 
on to provide as follows: 

“(3) Nothing in this section shall apply in relation to 
“ an existing use of any building or land . . . 

“(4) For the purposes of this section, the term ‘ existing 
“ ‘ use ’, in relation to any building or land, means a use 
''of that building or land for any purpose of the same 
“ character as that for which it was last used before the date 
“ on which the scheme came into force or of a similar 
“ character ...” 

These last statutory provisions appear to be to the same 
general effect as those of cl. 7 of the scheme, already quoted. 
In the event of a conflict, the former would, of course, prevail 
over the latter as they are imported into every scheme under 
the principal Act, including the Mosgiel one. Section 76, as 
applied to the present case, simply means that there is no 
breach of the scheme if the premises have been used by the 
defendant since May, 1953, for any purpose of the same or a 
similar character as that for which they were used by Mitchell 
as at June 17, 1952. For the reasons which I have already 
mentioned, there is no resemblance between the purpose for 
which the defendant is using the premises and that for which 
it was used by Mitchell : the purposes are not of “ the same or 
“a similar character.” The former is actively conducting 
thereon a substantial used car and allied business, this in- 
volving the regular buying and selling of motor-vehicles and 
implements, and the latter was, in fact, not conducting any 
regular business there at all. He was merely storing a limited 
quantity of oddments in virtually abandoned premises, making- 
infrequent and spasmodic sales of a somewhat minor nature 
as opportunity offered to clear the premises. 

In the result, therefore, I am of opinion that neither 
the proviso to cl. 7 of the scheme, nor s. 76 of the Statutes 
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Amendment Act, 1941, affords any defence to the defendant, 
who is avvordingly convicted. 

It may be desirable to point out that the existence of the 
Town and Country Planning Act, 1953, has not been overlooked, 
but this did not come into force until February 1, 1954, and 
so is not applicable to the present case. 

Defendant convicted. 

Solicitors for the informant: Webb, Allan, Walker, and 
Anderson (Dunedin). 

Solicitors for the defendant: McAlevey and O’Neill 
(Dunedin), 


BLUE STAR TAXIS DUNEDIN, LIMITED, 

V. DUNEDIN CITY CORPORATION. 

1954.- March 11, 23, before Mr. J. D. Willis, S.M., at Dunedin. 

Municipal Corporations — Unlighted Obstruction in Street under- 
going Repair — Duty of Local Authority under Statute and 
at Common Law — Effect of Overhead Street-lighting in 
Vicinity considered — Municipal Corporations Act, 1933, 
s. 178. 


Limitation of Action — Notice given to Local Authority, under 
Repealed Provision, after Passing of Limitation Act, 19‘50 
— Notice sufficient for Purposes of that Statute- — Local 
Authority not prejudiced by Delay of Sixteen Weeks in 
giving Notice — Limitation Act, 1950, s. 23 (1) (2). 


It is the duty of a municipal corporation, under s. 178 
of the Municipal Corporations Act, 1933, to take sufficient 
precautions to prevent accidents during the construction 
and repair of any street, and to cause any such dangerous 
place to be sufficiently lighted by night. In any event, there 
is a duty on the part of such authority to take reasonable 
steps to prevent the obstruction’s becoming a danger to 
users of the road. The failure to observe the obligation 
is, ypnwa /ade, negligence. 


Fisher v. Ruislip-N orthivood Urban District Council 
and County Council of Middlesex ([1945] 2 All E.R. 458) 
followed. 


Where such an obstruction is unlighted by night, the 
mere fact that there is overhead street lighting at the 
time of an accident caused by collision with the unlighted 
obstruction does not release the local authority responsible 
for the obstruction from anything further being done by 
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way of warning to the public. The street lighting would 
require to be so effective and so clear that anybody drl^nng 
along the highway with due care and attention would find 
the obstruction so illuminated as not to be a danger to 
users of the highway. 

Whiting v. Middlesex County Council ([1947] 2 All 
E.B. 758) followed. 

A notice given to a municipal corporation on July 17, 
1953, in respect of an accident on March 31, 1953, under 
s. 361 of the Municipal Corporations Act, 1933 (which 
was repealed by s. 35 (2) of the Limitation Act, 1950 
which came into force on January 1, 1952) was sufficient 
for the purposes of the new Act; and the defendant cor- 
poration had not been materially prejudiced by the delay 
of sixteen weeks in the sending of the notice. 

ACTION for damages based on negligence. By its statement 
of claim, the plaintiff alleged that one of its taxi-cabs had col- 
lided at night with an unlighted notice board erected by the 
defendant on the main north road, suffering damage as a 
consequence. Upwards of four months later, by its amended 
statement of claim, it alleged that the taxi had swerved to 
avoid the unlighted notice board and struck a telegraph pole. 



R. J. Gilbert, for the plaintiff. 

A. N. Haggitt, for the defendant. 


Cur. adv. vult. 


The facts sufficiently appear from the judgment. 

Willis, S.M. The accident occurred on March 31, 1953, 
notice of intention to bring an action being given on July 17, 
1953. It was contended on behalf of the defendant that this 
notice was ineffective as not complying with s. 23 (1) (a) of 
the Limitation Act, 1950, in that it was not given as soon 
as practicable ” after the accident. It is, therefore, necessary 
at the outset to give consideration to this preliminary objection. 

The somewhat remarkable notice served on the defendant 
was purported to be given pursuant to the Municipal Colora- 
tions Act, 193S, and obviously by virtue of s. 361 of &at Act. 
Apparently no attempt was made to ascertain whether the 
section was still in force, and, of course, it was repealed by 
the Limitation Act, 1950, which came into force on January 1, 
1952 that is, eighteen months before the giving of the notice. 
The new Act consolidates and amends the general Acts which 
dealt with the limitation of the main classes of civil actions and 
a number of other enactments which prescribed special periods 
of limitation for special classes of actions. It follows sub- 
stantiallv the Limitation Act, 1939, (2 & 3 Geo. 6 c._ 21) and s. 
23 (1) \a) so far as material, provides that in the case of 
actions ae-amst the Crown and public authorities. 

“ Notice in writing giving reasonable information of the 
“ circumstances upon which the proposed action will be based 
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“ (must be given) ... by the prospective plaintiff to 
“the prospective defendant as soon as practicable after the 
“ accrual of the cause of action.” 

It is not unimportant to notice that s. 23 (1) (a) is peculiar 
to New Zealand — there is no corresponding subsection in the 
United Kingdom Act. 

The object of the notice required by the Limitation Act 
is clearly to give a prospective defendant an early opportunity 
of investigating the facts. When these are more or less 
immediately apparent to the plaintiff, no personal injuries are 
suffered by him to prevent his taking legal advice, and the 
defendant has no knowledge of the event, then, in my opinion, 

“ as soon as practicable ” must be interpreted to mean that 
the statutory notice must be given quickly to enable the pro- 
spective defendant also to inquire into the matter. All this was 
the position in the present case. All the facts being immediately 
in the possession of the plaintiff, and the defendant being even 
unaware of the accident, there was no real reason for the 
delay of sixteen weeks in the sending of the notice and for 
the first time thereby advising the defendant of what had 
occurred. 

What I have said as to the necessity for giving early notice 
of intention to bring proceedings is, however, subject to an 
important qualification — if it can be shown that a prospective 
defendant has not been materially prejudiced by delay in the 
giving of notice, then I think that the technical ol3jection should 
not prevail. Now, in the present case, it was apparent to the 
defendant, after receipt of the particular notice on July 17, 1953, 
that the main issue would be whether the notice board was 
lighted up or not ; and that to establish the position it would be 
necessary to brief the evidence of the ganger, Scholes, and his 
two assistants, Tapp and Peterson. The delay on the part of 
the plaintiff in issuing the notice, was, however, equalled by j, 
the diffidence the officers of the Corporation _ apparently felt j-., 
in interviev/ing these men ; Scholes emphatically reiterated 
that he was first approached in October or November (three or 
four months after the receipt of the notice), Tapp stated he 
was seen after Christmas (at least five months after its 
receipt) , and Peterson was not seen until two weeks before the 
hearing (eight months later). In these circumstances, it is 
difficult to appreciate how the defendant was materially pre- 
judiced by the alleged delay, when it took so long to obtain 
statements from its own very material witnesses. Moreover, 
it was not until the amended statement of claim was filed 
the defendant came to the conclusion that it had been prejudiced 
and so should formally plead this defence. In fact, no new 
main or difficult issues were raised by the amended claim, it 
remaining obvious that the main question still would be whether 
the notice board had been lighted or not. In the result, although 
the notice was given under a repealed Act, it was still sufficient, 
in the normal way, for the purpose of the new Act, and, , in 
the circumstances, I am further of opinion that, even assuming 
that it could have been given earlier, the defendant has not 
been materially prejudiced and this technical defence must faiL 
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Dealing now with the case on its merits; the short facts 
are, that the defendant found it necessary to tar-seal the road 
in question, and then to erect notice boards at regular intervals 
warning motorists to reduce speed along the affected portions. 
These notice boards were of a substantial nature placed on 
trestles straddling the centre of the road, but leaving room on 
either side for traffic. The plaintiff’s driver says that he was 
proceeding down the road at about 11 p.m. in the normal way 
with his lights dipped so as not to inconvenience some on- 
coming traffic, when there suddenly loomed up in front of 
him, ten or fifteen feet away, the particular notice board, quite 
imlighted. He swerved to the left to avoid it, then to the 
right, and being in heavy metal skidded and hit a telegraph 
post, his car being severely damaged. Section 178 of the 
Municipal Corporations Act, 1933, provides that 

“ The Council shall take sufficient precautions to prevent 
“ accidents during the construction or repair of any street 
“ . . . and shall cause any such dangerous place to be 

“ sufficiently lighted by night ”, 

Lighting in a case such as the present one has been deemed by 
the Legislature to be the obvious and simplest measure of pre- 
caution during the hours of darkness. In any event, there 
would be a duty on the part of the defendant to take reason- 
able steps to prevent the obstruction from becoming a danger 
to users of the road: see generally as to this. Fisher v, RuisUp- 
Northwood Urban District Council and County Council of 
Middlesex ([1945] 2 All E.R. 458.) The failure to observe the 
obligation would clearly prima facie amount to negligence. 

On the evidence, and without reviewing it in detail, I have 
no difficulty whatever in finding that on the night of the acci- 
dent the notice board in question was unlighted. Some hours 
earlier, the witness Dick was driving along the same stretch 
of road with his lights full on, and yet barely avoided colliding 
with it because it was unlighted; while the witness Duff con- 
firmed that there were no lights showing immediately after the 
accident, adding that this state of affairs existed two nights 
previously. Many of the relevant English cases were decided 
when there were restrictions on public lighting and during 
black-outs Along this particular road there was overhead 
lighting at the time of the- accident. I find, however, that the 
effect of street lighting in this type of case_ was discussed 
somewhat recently by C room- Johns ton, J., in Whiting v. 
Middlesex County Council ([1947] 2 All E.B. 758) which was 
not cited to me. Adopting and adapting the language of his 
Lordship at p. 760, I do not think that the mere lighting of 
overhead street lamps in the present case released the defendant 
responsible for the erection of this substantial notice board 
from anything further being done by way of warning to the 
public. The street lighting would require to be so effective 
and so clear that anybody driving along the highway with due 
care and attention would find the notice board duly illuminated. 
In my opinion, this requirement was not fulfilled in the present 
case. That the notice was not sufficiently illuminated is cor- 
roborated by the fact that Dick also narrowly escaped colliding 
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with it earlier the same evening. But I think that the most 
cogent evidence as to the necessity in the particular circum- 
stances for having it, too, adequately lit, even although there 
was overhead lighting, was supplied by one of the defendant’s 
own engineers, who fairly admitted in cross-examination that 
it was reasonable that it should be lighted This, in my 
opinion, finally disposes of the matter in favour of the plaintiff, 
the defendant being clearly guilty of negligence in failing to 
perform its obligation to give due warning of the obstructon. 

Judgment is accordingly for plaintiff for the amount 
claimed, £134 5s. 

Judgment for the 'plaintiff. 

Solicitors for the plaintiff: Stevens and Gilbert (Dunedin). 

Solicitors for the defendant: Haggitt, and Robert- 

son (Dunedin). 
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HAY V. HUTT VALLEY MILK TREATMENT 
CORPORATION, LIMITED. 

1954. March 29; April 6, before Mr, A. A, McLachlan, S.M., 
at Wellington. 

Nuisance — Noise — Noise from Milk-treating Premises in Early 
Hours of Morning — Interference ivith Nearby Property- 
owneRs Comfort and Health — Aivard of Damages — Per- 
petual Injunction against Loading Milk-crates during Night 
Hours — Magistrates’ Court Act, 19%7, s. 4-1. 

The plaintiff alleged that the defendant, a milk-treat- 
ment corporation, by its servants, workmen and invitees, 
in the early hours of the morning, between 3 a.m. and 7 a.m., 
greatly disturbed him and his family in their repose by the 
noisy starting and stopping of vehicles, the clanging of milk 
trays over a steel floor, and the loading of such crates on 
to trucks and the banging of doors, etc., to such an extent 
that the plaintiff had suffered greatly from loss of sleep 
and had even had to seek medical advice, and that his 
property had diminished in value as a result of its proxi- 
mity to the nightly disturbance. 

The plaintiff claimed £25 as damages for interference 
with his comfort and enjoyment of his rights of property at 
Council Road, Lower Hutt, and an injunction against the 
defendant corporation enforcing it to desist permanently 
from committing the nuisance of interfering with the 
comfortable and healthful enjoyment of the premises 
occupied by him. 
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Held, 1. That the plaintiff had established a nuisance 
interfering with his comfort and health. 

McKelvey v. Invercargill Milk-supply Co., Ltd. ( [1928] 
223; [1928] G.L.R. 245), Fanshaive v. London and Pro- 
vincial Dairy Co. ((1888) 4 T.L.R. 694) and Bloodiuorth 

V. Cormack ([1949] N.Z.L.R. 1058) followed. 

2. That, having regard to the discretionary nature of 
an injunction and to the conditions under which the remedy 
should be allowed, the plaintiff was entitled to the maximum 
relief which the Court had power to decree; and, in conse- 
quence, he should be awarded the sum of £10 as damages in 
respect of loss of comfort only, and, in addition, orders 
should be made that the defendant corporation be re- 
strained in perpetuity from carrying on the business of 
loading crates of milk bottles between the hours of 9.80 
p.m. and 6.30 a.m. at its premises in Council Road, Lower 
Hutt, as from May 1, 1954. 

ACTION in which the plaintiff claimed from the defendant 
corporation the sum of £25 as damages for interference with 
his comfort and enjoyment of his rights of property at Council 
Road, Lower Hutt, and an injunction against the defendant, a 
milk treatment corporation, enforcing it to desist permanently 
from committing the nuisance of interfering with the comfort- 
able and healthful enjoyment of the premises occupied by him. 

L. G. Rose, for the plaintiff. 

W. R. Birks, for the defendant corporation. 

Cur. adv. vult. 

McLachlan, S.M. The action is brought in terms of s. 41 
of the Magistrates’ Courts Act, 1947. which gives to that Court 
a similar general ancillary jurisdiction to . that exercised by 
County Courts in England in terms of s. 71 of the County 
Courts Act, 1934 (24 & 25 Geo. 5 c. 53). 

The provisions are similar, our s. 41 being modelled on the 
English section and in the following terms : 

“41. Every Magistrate’s Court, as regards any cause 
“ of action for the time being within its jurisdiction, shall 
“ subject to the pjovisious of section fifty-nine of this Act) 
“ in any proceedings before it — (a) Grant such relief, redress, 
“or remedy, or combination of remedies, either absolute or 
“conditional; and (6) give such and the like effect to every 
“ground of defence or counterclaim equitable or legal, as 
“ ought to be granted or given in the like case by the Supreme 
, “ Court and in as full and as ample a manner.” 

Section 69 is the clause dealing with equity and good conscience 
where value of property or amount of money claimed does not 
exceed £50. 
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This relief, as also ancillary relief by way of declaration, is generally 
not granted in the absence of a money claim within the jurisdiction of 
the C^oiirt : R. v. Cheshire County Court Judge ([1021] 2 K.B. 694) ; 

Simpson v. Crowle ([1921] 3 K.B. 243) ; and De Vries v. SmaUridge 
([1928] 1 K.B. 482). 

In the last case, however. Eve J., based his decision on the fact that 
the equitable relief claimed was outside the jurisdiction, of the County 
Court, s. 52. 

Although in R. v. Chesire County Coin't Judge ([1921] 2 K.B. 694), 
the Court of Appeal held that a money claim must be the subject of the 
plaint and particulars, in McDonald and Spratt v. Barnes, ((1951) 101 
L. Jo, 667), it was decided that the question of whether a 
plaintiff can establish his claim to damages is a matter to be decided at 
the hearing, and the current practice in England is to allow a plaintiff 
to amend by asserting an appropriate sum within the jurisdiction. 

All acts which a common-law Court, or a Court of Equity, could 
formerly restrain by injunction can now be restrained. But the English 
Judicature Act, gave no power to issue an injunction in a case in which 
no Court had power, before that Act, to give any remedy. 

Where it is only the combined actions of two or more persons (as 
in the present case it may possibly be) which constitutes a nuisance, the 
plaintiff may sue any one or all of such persons contributing to the 
nuisance. 

The Court has no jurisdiction to grant an injunction where there is 
no legal injury done, but simply inconvenience caused nor has it ever 
where legal injury is merely threatened ; unless the plaintiff’s rights will 
be thereby invaded. 

To constitute the tort of nuisance, which is one of the commonest 
instances where damages are an inadequate remedy and consequently 
an injunction is frequently granted, there must be : (a) a substantial 
interference with the comfort or convenience of persons occupying or 
using the premises affected by the noise etc., and (b) Some physical injury 
to the persons : see Kerr on Injunctims, 6th Ed. 188 et seq. and Sahnond 
on Torts, 1 1th Ed. 247 et seq. 

In the case before the Court, the allegation is that the defendant 
corporation, by its servants, workmen or invitees, in the early hours of 
the morning, between 3 a.rn. and 7 a.m., greatly disturbs the plaintiff 
and his family in their repose by the noisy starting and/or stopping of 
vehicles, the clanging of milk trays over a steel floor, and the loading 
of such crates on to trucks and the banging of doors, etc., to such an 
extent that the plaintiff has suffered greatly from loss of sleep and has 
even had to consult medical advice, and that his property has diminished 
in value as a result of its proximity to the nightly disturbance. He is 
supported in his contention by a widow who also resides in the vicinity 
and whose small daughter of seven years and herself are also subject to 
grave discomfort as a result of the noises. Evidence provided by a 
tape-recording machine was admitted as to the continuity hut not as 
to the intensity of the noises after other evidence had established a 
prima facie ease of nuisance against the defendant corporation. 

For the defence, it was argued that the milk treating and storage 
operations were necessarily earned out on the particular premises in 
Council Koad, that 't had acquired the business as a private company 
from their predecessors less than a yeal* ago, that the corporation intended 
moving the milk treatment business to Taita in about sixteen months’ 
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time and that all care was taken in the handling of bottles, trays, etc., 
and all instructions re squealing of brakes and closing of doors, etc., 
were given to drivers to assure the minimum of noise and disturbance. 

None of these factors, is, of course, any defence to an action for 
nuisance, unless the defendant is a statutoiy authority empowered to 
commit the nuisance and then, of course, only if it is acting in the only 
way possible and committing tl)e minimum of disturbance. 

It does not matter when the plaintiff’s rights of comfort, health, 
or property are being considered, how important is the task the de- 
fendant is carrying on ; or what use he is making of Ins property, if it 
constitutes a nuisance, save in so far as the nature of the locality, whether 
indu-strial or residential, maj^ be of considerable importance. As was 
stated long ago in the famous English case of Fanshawe v. London and 
Provincial Dairy Co. ((1888) 4 T.L.R. 694) by Kelccwich, J.. where the 
clanging of milk cans on the pavement at nights and in the early 
mornings, Avas the main subject of complaint, the main question was 
one of fact before his Lordship, sitting as a jury, but he had, as it were, 
to direct himself on certain points. A nuisance Avas complained of 
“ in tAAn grounds— (1) the interference with personal comfort ; (2) injury 
“ to property.” 

In that case, as in the present, no reliable evidence was adduced as 
to the second ground, Avhich was said to be subordinate to the first 
(although Salmond puts injury to property before interference "with 
comfort and health.) Kekewich, J., goes on to ask : “ What sort of 
” interference with per-sonal comfort was it necessary for the plaintiffs 
“ to show ? ” (ibid., 694). 

To use the Avords of Knight Bruce, V-C., in Walter v. Selfe ((J851) 
4 De G. & Sm. 313 ; 64 E.R. 849) it must be an interference “ with the 
“ ordinary comfort physically of human existence, not merely according 
“ to elegant or dainty modes and habits of living, but according to plain 
“ and sober and simple notions among the English people ” (ibid., 322 ; 
852). 

That a man electing to live in a metropolis must be taken to have 
submitted to certain annoAances from which he would have been free 
in the countiy is clear from the decision in St. Helen’s Smelting Co. v. 
Tipping ({18*65) 35 L.J.Q.B. 66). It is no ansAver to say that the 
plaintiff has come to the nuisance — that doctrine has been exploded, 
but they had come to a city of noises ! 

No injunction was granted in this case for, although considerable 
annoyance and inconvenience was established, a nuisance interfering 
with the comfort of the plaintiff materially was not shoAvn and so judg- 
ment was entered for the defendant with costs, but the same eminent 
Judge came to a different conclusion in the other milk-can case of 
Tinkler v. Aylesbury Dairy Co., Ltd. ( (1888) 5 T.L.R. 52). 

There is an interesting NeAv Zealand case in which all the authorities 
W'^ere quoted and recorded, viz., McKelvey v. Invercargill Milk-supply 
Co., Ltd. [1928] N.Z.L.R. 223; [1928] G.L.R. 245); also the recent 
Auckland case of Bloodworth v. Cormack, decided by Callan, J., ([1949] 
N.Z.L.R. 1058) in both of which cases the law is very fully set out. 

In the former case of McKelvey, there were interesting features 
Avhich suggest the proper approach to the case under review. 

Here, howev:er, the noises of milk cans and bottles occurred in the 
day time and not between 3 a.m. and 6 a.m. 

. Counsel for the plaintiff referred to 17 Halshury’s Laws of England, 
2nd Ed. 232, as to the inadequacy of damages as a remedy and quoted 





« l.ZX.G.M. 


MACSISTRATES’ COURT. 


147 


the well-known case Bootes v. Staples and Co. (| 1916] S.L.R. 530) ; Clark 
V. Sloane ([1923] N.Z.L.R. 1129; 11923] G.L.R. 267) the woll- 

known English case of Riishrner v. Polsue and Alfieri Ltd. ([1906] i Cli. 
234). 

By way of defence it was urged that regard must be held to all the 
circumstances: locality, reasonable use of premises, etc., and the ease 
of Fanshawe v. London and Provincial Dairy Co. ( (1888) 4 T.L.l-l. 694), 
already referred to, was relied on as authority for tlie refusal to grant an 
injunction. 

In deciding the issue, Stringer^ J., applied the law as laid down by 
Warrington, J., in RushmeFs case ([1906] 1 Gh. 234) and as approved by 
the Court of Appeal and the House of Ijords. 

The interlocutory order was confiiTned and made perpetual, but no 
injunction was ordered in addition thereto and no damages wore allowed 
as in Clark v. Sloane ([1923] N.Z.L.R. 1129; [1923] G.L.R. 267). The 
plaintiff was, however, allowed costs £() 6s. in respect of tb.o interim 
order. 

Having regard to the discretionary nature of an injunction and to 
the conditions under which the remedy should be allowed, and following 
particularly the cases above referred to of McKelvey v. Invercargill 
Mi'k-Supply Co., Ltd., Fanshawe' s case, Bloodworth’s case and the various 
authorities citecl above, it seems abundantly clear that the plaintiff, 
having established a nuisance interfering with his comfort and health, 
is entitled to the maximum relief whicli the Court has power to decree, 
having regard to the maxim Sic utere tuo ut alienum, non laedas, in all 
its aspects and the Court in consequence awards the plaintiff the sum 
of £10 damages in respect of loss of comfort only and orders in addition 
that the defendant corporation be restrained in perpetuity from carrying 
on the business of loading crates of milk bottles between the hours of 
9.30 j).m. and 6.30 a.m. at its premises in Council Road, as from May 1, 
,1954. 

This may necessitate a reorientation of the existing system of dis- 
tribution or even an alteration of the by-laws dealing with the delivery 
of milk in bottles to individual residents or to schools, or both, but keeping 
in mind the two-way application of the above maxim, it need not render 
the defendant corporation’s premises unusable and afford a reasonable 
measure of relief to the plaintiff with the minimum loss to the defendant, 

. as indeed an injunction in all the circumstances of the case ought to do. 

The plaintiff is allowed costs amounting to £10 10s. with disburse- 
ments £2 and witnesses’ expenses £2 8s. 

Judgment for the plaintiff and order for injunction in terms of 

judgment. 

Solicitors for the plaintiff : Macalister, Mazengarb, Parkin, and 
Rose (Wellington). 

Solicitors for the defendant corporation : Luke, Cunningham, and 
‘■Clere (Wellington). 
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POLICE V. SARNBY. 

1954. May 31 ; June 9, before Mr. S. L. P.4TEES0Nj at Hamilton. 

Transport — Offences — Parking Motor-car in Mamier as to impede Traffic 
— Vehicle not stopped as Close as Practicable to Near Edge of Roadway 
— Test as to ivhether Car Parked '"as close as is practicable to the near 
edge of the roadway” — "Practicable ” — Police Offences Act, 1927, s. 3 
{w)—Traffic Regulations, 1936 {Serial No. 1936)86), Reg. 4 (7) (J)— 
Traffic Regulations, 1936, Amendment No. 1 {Serial No. 1939176), 
Reg. 4. 

The test as to whether or not the stopping or parking of a 
motor-vehicle was “ as close as is practicable to the near edge of 
“ the roadway ” (in terms of Reg. 4 (7) {j) of the Traffic Regulations, 
1936) depends on whether or not it was reasonable for the motorist 
concerned to park outside -parked bicycles, or whether the distance 
to which such parked bicycles forced him back from the kerb 
would make his parking there so unreasonable as to say that it 
was not practicable for him to jiRrk any closer. Each case must 
be decided on its own circumstances. 

Potter V. Neave {[1944] S.A.S.R. 19) applied. 

On a busy Friday night in a city street, several cars, 
including the defendant’s car, were parked outside the line- 
of angle-parked cars, and were obstructing the traffic. The- 
defendant’s car was parked outside a cycle stand. There 
was a conflict of evidence as to the position of the cycle 
stand. 

The defendant was charged with two offences (1) 
under s. 3 (w) of the Police Offences Act, 1927, with 
obstructing a public place by parking a motor-car therein 
in such a manner as to impede traffic; and (2) with being - 
the driver in charge of a motor-vehicle he did stand or stop 
such vehicle other than as was practicable to the near- 
edge of the roadway, contrary to the Traffic Regulations, 
1936 (Serial No. 1936/86), Reg. 4 (7) (j) (added by 
Amendment No. 1 (Serial No. 1939/76), Reg. 4). 

Held, 1. That, having regard to the words of s. 8 (w) 
of the Police Offences Act, 1927, and also to the various 
provisions contained in Reg. 4 (7) of the Traffic Regula- 
tions, 1936, the defendant’s action did not constitute an 
offence under s. 3 (w). 

2. That, having regard to the evidence and particularly 
the conflict of evidence as to the position of the cycle stand, 
it had not been proved that there had been a breach of ' 
Reg. 4 (7) (/). 
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INFORMATION charging the defendant with two offences : 
(1) Under s. 3 (w) of the Police Offences Act, 1927, with 
obstructing a public place by parking a motor-car therein in 
such a manner as to impede traffic; and (2) with being the 
driver in charge of a motor-vehicle he did stand or stop such 
v'^hicle other than as close as was practicable to the near edge 
of the road''''ay contrary to the Traffic Regulations, 1936 (Serial 
No. 1936/84). Reg. 4 (7) (j) (added by Amendment No. 1 
(Serial No._ 1939/76), Reg. 4). 

The evidence shows that on the date charged, which was a 
busy Friday night, two Police officers in a patrol car saw 
several vehicles parked outside the line of parked Cars in 
Victoria Street, Hamilton. These cars were obstructing the 
flow of traffic. There were in all five cars concerned, the 
defendant’s car being the second in line. The Police officers 
were ab*e to find the owners of the other four cars which were 
removed, but could not find the defendant. The other four 
cars were parked outside the line of angle parked cars, but 
the defendant’s car was parked outside a cycle stand. There 
was a conflict of evidence as to how far out from the kerb 
the cycle stand was placed. 

Constable Martin said he thought there were bicycles 
parked on each side of it but he was uncertain. The defendant 
on the other hand asserted positively that the cycle stand was 
against the kerb. 


Murray, for the defendant. 


Cur. adv. vult. 


Paterson, S.M. Mr. Murray raises two defences: (1) 
That the defendant’s car did not protrude further into the 
roadway than the angle parked cars on either side and, therefore, 
was not an obstruction to the traffic; and (2) that the car was 
in fact parked parallel with the direction of the roadway and 
with the left side as close as was practicable to the near edge 
of the roadway. 

Now the first charge is easily disposed of. It is brought 
under s. 3 {iv) of the Police Offences Act, 1927, which reads: 

“ Every person is liable to a fine not exceeding £10 who 
“ rolls any cask, beats any carpets, flies any kite, uses any 
“ bows and arrows, or catapult, or shanghai, or plays at any 
“ game to the annoyance of any person in any public place, 
“ or obstructs any public place whether by allowing any cart 
“ or animal to remain across such public place, or by placing 
“ goods thereon or otherwise.” 

Under the circumstances, I think it would be stretching the 
language of this section to bring the defendant within its four 
corners. I must not be taken as ruling that in no case does 
the parking of a motor-vehicle amount to an offence under the 
section. That would be a question of pure fact, but, having 
regard to the words of the section and also to the various pro- 
visions contained in Reg. 4 (7) of the Traffic Regulations, 1936, 
the defendant’s actions did not constitute an offence under that 
section. 
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I am not satisfied on the evidence that his car was an 
obstruction. He asserts that it was parked so that the off-side 
did not protrude any further than the backs of the angle parked 
cars. The Constables, I think, had in mind more the obstruc- 
tion which was caused by the other vehicles at either end of 
it which were parked outside the line of parked cars. Con- 
stable Martin said that it protruded about 15 feet into the 
roadway and that would be about the same distance as the 
average motor-vehicle when angle parked. That information 
will, therefore, be dismissed. 

The second information is laid under Reg. 4 (7) of the 
Traffic Regulations, 1947 (Serial No. 1947/44). This provides: 

“4. (7) No person or driver in charge of any vehicle 
“ not being a bicycle shall stop, stand, or park such vehicle 
“ whether attended or unattended in any of the following 
“ places or positions.” 

Then follows some nine prohibited positions, most of which are 
irrelevant to this prosecution. 

It should be noted, however, that the only reference to 
obstruction is in subcl. (d) which refers to parking close to 
corners, safety zones, intersections, etc. Subclause (e) relates 
to parking where a notice, traffic sign or marking or sign on 
the roadway is maintained by a controlling authority indicating 
that the stopping, standing or parking of vehicles is prohibited 
or restricted except in conformity with the terms of such pro- 
hibition or restriction. There is no evidence that there was 
opposite the cycle stand any such marking or sign. Subclause 
(k) prohibits parking or stopping a vehicle so that any other 
stopped vehicle not being a bicycle is located between the 
vehicle and the nearest edge of the roadway. The defendant 
is not charged under this clause, which would not be applicable 
because the only vehicles located between the defendant’s 
vehicle and the nearest edge of the roadway were bicycles. 

Subclause (/) prohibits parking otherwise than parallel 
with the direction of the roadway and with the left side of the 
vehicle as close as is practicable to the near edge of the roadway. 
This is the clause on which the prosecution relies. Before con- 
sidering it in detail, I would just refer to para, (k) which refers 
to areas marked as reserved for the stand of the vehicles. It 
will be observed that there is no prohibition from parking a 
motor-vehicle outside a bicycle stand because a bicycle is specially 
exempted under para. (h). 

The question arises as to whether when a vehicle is pre- 
vented from getting any closer to the nearest edge of the 
roadway by the presence of a bicycle and is stopped or parked 
as close to the edge as the bicycle will permit, it can be said to 
be parked otherwise than as close as practicable to that edge. 
In one sense, it could be said that, if the presence of a bicycle 
prevents it from stopping as close to the edge as it could stop 
if the bicycle were not there, then, if it were stopped as close 
to the edge as the bicycle will permit, it is stopped as close 
to the edge as is practicable. It is probable that, if there were 
an available parking space within a reasonable distance and 
instead of occupying tlxat parking place a motorist chose to 
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I stop outside a bicycle standing a few feet from the kerb, he 

! would not be stopping as close as was practicable, 

i The word “ practicable ” is, I think, a word of variable 

meaning which must take its meaning from the surrounding 
circumstances. In as much as the Reg. (para, (fi)) excludes 
a bicycle from the meaning of a stopped vehicle located between 
the parked vehicle and the edge of the roadway, it might be 
said that a vehicle parked as close as was possible having regard 
to the intermediate position of a bicycle was parked as close as 
practicable to the nearest edge of the roadway, 
j The Oxford English Dictionary defines “ practicable ” as 

meaning “ capable of being carried into action, feasible.” In 
Potter V. Neave ([1944] S.A.S.R. 19), Mayo, J., said: “ whether 
“ everything reasonably practicable has been essayed, must be 
“ tested by the circumstances of the intending appellant and his 
“ accessibility to means for completing and lodging the initial 
documents. ‘ Practicable ’ may possibly be paraphrased in 
‘‘ the context . . . ‘as capable of being done or accomplished 

“ ‘ with the available resources whatever they may be.’ I 
“ apprehend, it is unnecessary to show that compliance with 
“ the procedure laid down was quite impossible, but, be that so 
“ or not, it must at least be demonstrated as unreasonable to 
“ expect in the particular circumstances that exact compliance 
“should be insisted on” {ibid., 21). If the basic principle 
of this dictum be applied to the circumstances of this case and 
similar cases, I think that the test as to whether or not the 
stopping or parking was as close as practicable to the near 
edge of the roadway, depends on whether or not it was reason- 
able for the motorist concerned to park outside parked bicycles 
or whether the distance to which such parked bicycles forced 
I him from the kerb, would make his parking there so imreason- 

i able as to say that it was not practicable for him to park any 

I closer. Each case must be decided on its own circumstances. 

I It may be that now the position has arisen the transport authori- H 

ties may think it proper to provide for road marking and a 
regulation prohibiting parking under such circumstances. 

Having regard to the evidence of this case and particularly 
the conflict of evidence as to the position of the cycle stand, I I 

am not prepared to hold that there has been a breach of the ii 

regulation and the information will be dismissed. f 

I Solicitors for the defendant: de la Mare, McLeod, a7id ?| 

1 Murray (Hamilton). ; 
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ANDERSON v. HARE. 


JunP 24; July 1, before Me. J. R. DRtTMMfiNii, S.M., at 
Wellington. 

By-law — Rtnat Procemion- ■B&ni.loMon of Procesnnn in Named City 
PtreetH without Permit -By-lmv not a ProJnhiMon--~By-law not 
Ultra Vires or UnreasonaMe--Mimicipal Corpoiations Act, 193S, 

s.SOHBt). 

' 

Clarise 16 a (2) of the Wellington City Consolidated By-law 
amendment No. 40, provides as follows : 

16.\ (2) “ Any person shall be deemed to commit a breach of this 
by-iaw who 

“ 1. Takes part in any procession in, along or upon any of tlie 
following streets, namely, Lambton Quay, Featherston Street, Custom- 
house Quay, Hunter Street, Willis Street, Manners Street, Cuba Street, 
Courtenay Place ; other wi.so than 

“ (-f) Pursuant to tho authority of and in conformity with the 
f : terras and conditions of a permit issued in writing under the hand of the 

Town Clerk and such permit shall specify [route, time, place, and 
, directions to prevent obstructions] . , 



Sub-cla.iise 1 defines “ procession ” for the purpose of cl. 16 a 
. as “ a group of persons with or without vehicles or amiinals which 
parades through" any .sti-eet in the city ; but does not include a 
group consisting only of persons conveyed in one vehicle or in a 
series of public conveyance engaged in normal transport service.” 

The defendant was charged that, on April 9, 1954, he took 
part in a procession without authority of the Town Clerk in contra- 
vention of cl. 16 a of the by-law. (He was one of four persons 
sei)arately charged ynth the offence and the prosecution against 
him was separately heard and taken as a test case). 

On Friday, April 9, 1954, at 12.30 p.m., a traffic inspector 
of the Wellington City Council was on point duty at the intersection 
of Cuba and Manners Streets, Wellington, when he noticed a mail 
who was carrying a pole with placard attached appear from behind 
a stationary tramcar in Manners Street. He was followed by others 
a rather ragged line, meant to be a single file. All were walking 
tho roadway, and some of the line were carrying placards. The 
at the time was fairly heavy. The inspector asked the first 
man it he had a permit to hold a procession. He rcsplied that, no 
]jennit was needed because it was not a procession. The inspector 
detained all who were taldng part in the march, and one of these 
was the defendant. According to the inspector's cnddence, 
a do 2 ;en men in the group), some of whom were 
dng to the ‘ H ’-bomb. When he stof)ped 
; but pn-evioTisly they had been some ten to 
City Traffic Superintendent gave evidence 
to him by the defendant for any permit 
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for a procession on April 9, 1954, and that no permit was issued 
for any procession on that day. 


Held, 1. That s. 364 (19) of the Municipal Corporations Act, 
1933, gives adequate power to deal with processions sc long as it is 
properly exercised ; and that the by-law rvas not a prohibition of 
processions, and it qualified as a regulation of them. 


Hazeldoji v. McAra ( (1948) 6 N.Z.L.G.R. 416) applied. 


Martin v. Smith ([1933] N.Z.L.R. 636), and Melbourne Cor- 
poration v. Barry ( (1922) 31 G.L.R. 174) distinguished. 


2. That the b3"-law was not unreiisonable, as it was competent 
for the Cit}^ Council to regard the subject-matter of the by^'-law 
as a rest.T'iction of certain activities in the interests of the public 
generally. 


3. That the bj^-law was sufficiently certain in its terras to be 
capable of precise application. 


4. That, on the facts, the defendant atid those associated with 
him were taking part in a procession ; and, having no permit, were 
acting in Ixreach of the by-law. 


INFORMATION xuider Clause 16.4 of the Wellington City Consolidated 
By-law amendment No. 40, which jDrovided, in part, as follows : 

“ 16a (2) Any person shall be deemed to commit a breach of 
this by-law who 

“1. Takes part in am^ jx^’oeession in, along or upon any of the 
“ following streets, namely, Lambton Quay, Featherston Street, 
“ Customhouse Quay, Hunter Street, Willis Street, Manners Street, 
“Cuba Street, Courtenay Place ; otherwise than — 

“ (a) Pursuant to the authority of and in conformity with 
“ the terms and conditions of a permit issued in writing under the 
'■ hand of the Town Clerk and such permit shall specify [route, time, 
“ place, and directions to prevent obstructions] ; or (?>), (c), [d) 
“ and {&) as members of Police Force, Militaiy or similar authoritjq 
“ funeral procession or party of school children under direction of 
“ a teacher.” 

Sub-clause 1 defines “ procession ” for the purposes of the clause, 
as 

“ a group of persons with or without vehicles or aniaials which 
“ parades through any street in the city; but does not include a 
“ group consisting onljr of persons conveyed in one vehicle or in a 
“ series of public conveyances engaged in normal transport service.” 
The defendant Hare was charged that on April 9, 1954, he took part 
in a procession without authority of the Town. Clerk and in contravention 
of cl. 16a of the above by-law. The defendant Hare was one of 
four persons separately charged with the offence so described, and by 
arrangement the prosecution iigainst him was separately heard and taken 
as a test case. 

The facts were that on Friday, April 9, 1954, at 12.50 p.m., a trattic 
inspector of the Wellington City Council was on point duty at the inter- 
sectiou of Cuba and Manners Streets, Wellington, when he noticed a man 
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who was carrying a pole vdth placard attached appear h'om behind a 
— in Manner's Street. He iwoceeded 
insnector followed bv others in a rather ragged line. All weie walKin^ 
on the roadway and some were carrying placards. The inspector accosted 
?he &s? man and asked him if he had a permit to hold a processmn. 
The reniy was that no permit \vas needed, because it was not a piocession. 
The inspector detained all who were takiij' part in the march and one 
of these' men was the defendant Hare. The inspector tried to get the 
men to walk on the footpath, but was unsuccessful. According to 
his evidence there were at least a dozen men m the ^ 

whom were carrying placards relating to the H -homb. Ihe traffic 
at the time was typical for Friday lunch-hour and was burly heavy. 
In cross-examination, the inspector said that the line of men constituted 
luthex a ragged file-meant to he single file. Wlien he stopped them 

they bunched up, hut previously they had been ten to fifteen feet 

anart. The Traffic Superintendent of the City Council gave evidence 
that no reciuest rvas made to him by defendant for any permit for a pio- 
cession on April 9, 1954, and that no permit was, in fact, issued tor 
any procession on that day . 


MacGourt, for the informant. 

Ah jR. Taylor, for the defendant. 


Cur. adv. vnif. 



Deummoni), S.M. [After finding the facts, as a.bove] : There \yas 
no maior contest as to the facts. Counsel for the defence m opening 
pointed out that cl. IfiA, under which the prosecution is brought, re- 
places a previous by-law (No. 01 of the Consolidated By-laws, 1933), 
which was directed* towards the control of processions, but which m 
form was much briefer than the present by-law. Counsel pointed out 
that in a decision of the Magistrate's Court in Police v. Smilh ( (1947) 
6 N.Z.L.G.R. 276), the old By-law No. 61 had been held for various 
reasons to be invalid. The substantial differences between the old and 
the new' by-laws were explained to be : (a) the new by-law contains a 
definition of ‘ procession ’ (b) it purports to prohibit processions- 
(without permit) in specified streets only ; and (c) it creates certain 
exceptions w'hich had not previously existed. 

Counsel submitted, however, that notwithstanding the changed 
form of the by-law, it was nevertheless invalid because it was; (1) Ultra 
vires ; (2) Repugnant to the general law of New' Zealand ; (3) Un- 
reasonable ; and (4) Uncertain. 

Dealing with his arguments consecutively ; — 

1. He contended that the by-law was ultra vires because 

{a) There is no xu'ovision in* the Municipal Corporations Act, 1933, 
spocificallv giving power to deal ynih processions. 

(b) If any such pow'er exists it must bo conferred by implication 
under s. 364 (19) of the Act. 

(c) The Council cannot rely upon s. 364 (1) relating to the good 

rule and government of the borough. 

(d) Nor can assistance be drawn from s. 175 because subs. 1 thereof 
relates merely to temporary stoppage of a street for purposes of repair 
or other temxjorary purposes, and 

(e) Whenever" a mmiicipal corporation is intended to have a pow'er 
of prohibition, this, should be granted specifically and s. 364 (19) does 
not give a flower of prohibition. 
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2. The second contention for the defence was that the by-law is 

repngiiant to the genei’al law of l^ew Zealand. Tn support it was said : — 

(a) At common law, a subject has a free right to use the street for 
the purpose of passing and repassing. Various authorities were quoted, 
including the decision of the Full Court of New Zealand in Marlin v. 
SmiUi ([1933] N.Z.L.R. 636). 

{b) A procession is to be regarded as the lawful use in the aggregate 
of individual rights of passing and repassing. For this proposition he 
cited Melbourne Corporation v. Barry { (1922) 31 C.L.R. 174), a decision 
of the High Court of Australia. Considerable reliance was placed upon 
this decision, and I shall deal with it later. Counsel’s deduction from 
this decision was that interference wdth the use of the highw^a^y by a 
procession is unjustifiable unless expressly- authorized by statute. He 
contended that the only statutory autliority in New Zealand which can 
possibly be invoked wmuld be s. 364, subs. 19 of the Mumcipal Corpora- 
tions Act, 1933, and that by the authority of Martin v. Smith ([1933] 
N.Z.L.R. 636), subs. 19, could not authorize the restriction imposed in 
tlie jiresenb case. 

(c) If the by-law wa,s iiot i-epugnant per se, it was ultra vires because 
a power to make by-law’s concerning ” streets does not permit prohihi- 
tion of the use of certain streets. For this proposition he relied upon the 
decision in Hazeldon v. Mc Ara ( (1948) 6 N.Z.L.G.R. 416) — a decision 
on s. 364 (18) of the Municipal Corporations Act, 1933, and, in par- 
ticular, on tlie use of the w'ord “ regulating ” — ^I’egulating the use of 
pidhic reserves. He says that the effect of that decision was that a 
power to regulate does not give j)Ower to prohibit, and that in Hazeldon’ s 
case the jiarticular by-law was upheld only because the holding of a 
public meeting (which was there restrained) w’^as only one of the possible 
uses of the reserve ; and, therefore, the by-law w'as not a total pro- 
hibition, Referring to Hazeldon’s case, he contended that the word 
concerning ” used in subs. 19 conferred less than a power of “ icgulat- 
“ ing ” and he referred also to the case of Hanna v. AucJcland City 
Corporation ( (1945) 5 N.Z.L.G.R. 302) decided on the words " concerning 
“ buildings ” where used in s. 364 (20). Tn his contention, the present 
by-law'’ amounts to a total prohibition of procession and, as such, on the 
authority of Hazeldori’s case, is valid, 

3. His final submissions on the law that the by-law^ was invalid 
because it was unreasonable and uncertain ; and he i-eJicd for these 
submissions again on Hazeldon’s case and on Police v. Smith { (1947) 
6 N.Z.L.G.R. 276). His principal argument in this connection was that 
the granting of a discretion to the Town Clerk did not make the by-law 
any the less an unreasonable prohibition. 

On the head of uncertainty, he took the definition of procession 
given in the by-law' as “ a group of persons which parades.” He con- 
tended tliat, because “ parade ” had no legal meaning, the hv-law must 
fail. . . 

Having carried the argument to this stage on the validity of the 
by-law% counsel then addressed himself to the proved facts and said 
that the persons charged did not constitute a group because (as he said) 
they were not closely associated, and because evidence of a straggling line 
of men, some of whom carried banners, did not establish anj?" kind of 
parade. 

Dealing first with the legal propositions submitted, I shall take 
together the questions of tdtra vires and repugnancy because the answer 
to tliese depends substantially upon whether the present by-law amounts 
to a prohibition of processions as the word “ prohibition ” is used by the 
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authorities. The preliminary point that the Municipal^ Corporations 
Act, 1933, confers no specific power to deal with processions, 1 do not 
consider to invalidate the by-law ; because I am satisfied that s. 364 (19) 
gives adequate power to deal with processions so long as it is properly 
exercised. For this reason it is not necessary to invoke s. 364 (1) or 
s. 175 of the Act. 

In my view, the present by-law is not a prohibition of processions 
because it does not apply to all streets of the city, it does not restrain 
all types of procession, and it may be relaxed upon the authority of an 
officer of the City Corporation. It therefore meets the objections raised 
in Police v. Smith ( (1947) 6 N.Z.L.G.R. 276), and it qualifies as a regu- 
lation (as opposed to a prohibition) under the authority of Hazeldon v. 
McAra ( (1948) 6 N.Z.L.G.R. 416). 

The decision in Melhovnie Corporcdion v. Barry ( (1922) 31 C.L.R. 
174) was pressed very hard upon me. In that case, the Corporation 
had staLitory power of “ regulating traffic and processions.” Tire by- 
law which was challenged prohibited processions througli any street 
of the city save for military or funeral processions or with the previous 
consent of the Council. Two Judges of the High Court held that the 
by-law was invalid ; the third learned Judge dissented. This case was 
considered in New Zealand in the judgment of the Full Court in Hazeldon 
V. McAra ( (1948) 6 N.Z.L.G.R. 416, 428) where Sir Humphrey O'Leary, 
C.J., made the distinction between the two classes of case [a) as in 
Melhourne Corporation v. Barry ( (1922) 31 C.L.R. 174), where a power 
of regulation is exceeded by prescribing that the subject-matter should 
not be allowed to come into existence unless the Council or an officer 
grants approval ; and (6) where, as in Kerridge v. Girling -Butcher ([1933] 
N.Z.L.R. 646), “ a certain power of prohibition is implied in the power 
to regulate and control.” 

In the present case there are several points of difference from 
Barry's case. First, the restriction applies only to named streets. It 
is to be noted that Isaacs, J., in Barry’s case ( (1922) 31 C.L.R. 174 ; 197) 
made objection to the by-law because it affected “ every street, large or 
small, populous or not.” He pointed out that the statutory purpose 
was the regulation of processions, though this might prohibit some, 
and he said lie could see no difficulty in tlie Council stating routes which 
it thought were suitable or unsuitable for a procession. That, in effect, 
is what the Corporation has done in the present case. A second dis- 
tinction is that the Corporation in Barry's case did not have the assistance 
of s, 13 of the By-laws Act, 1910, expressly authorizing the leaving of 
certain determinations to an officer of the local authority. 

Finally, I think that the words “ concerning streets and the use 
“ thereof ” in s. 364 (19) may well confer wider powders than those of 
merely “ regulating ” a named activity. If it w^ere necessary for me 
so to hold, I would incline to the view^ that s. 364 (19) gave power to pro- 
hibit processions. As counsel for the prosecution pointed out, the 
use of the word ” prohibit ” would have been inconvenient in subs. 19, 
which referred generally to activities of varying kinds in relation to 
streets — for some of which prohibition might be suitable and for some of 
wdrieh it would be obviously unsuitable. For these reasons, I am of 
the opinion that the present case is within the second clause mentioned 
by Sir Humpthrey O’Leary, C.J., in Hazeldo^i’s case ( (1948) 6 N.Z.L.G.R. 
416), i.e., “Avhere a certain power of prohibition is implied ” (ibid, 4-28). 

As regards the case oi Martin y. Smith ([1933] N.Z.L.R. 636) (also 
cited to support the proposition of repugnancy), this was a by-law^ re- 
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stricting the use of any street or footpath and was held to be repugnant 
as an undue interferenoe with the paramount rights of the general public. 
That case, therefore, is distinguishable because of its application to the 
whole of the city without exceptiDn. For the foregoing reasons, I 
hold that the present by-laAv is neither ultra vires the City Council nor 
rejmgnant to the common law of New Zealand. 

On the question of reasonableness, I must approach the matter 
from the benevolent point of view stipulated in Kruse v. Johnson ([ LS98] 
2 Q.B. 91) and similar cases. Where a public body is charged wo'th 
controlling the use of highw'ays in the interests of the whole number 
of its constituents, it is entitled to have the utmost w'eight given to 
its decision. Here, the use of (iertain streets in the city for the pinq)OSe 
of processions, not being processions of a kind normally encountered 
and officially controlled (military, funeral, or school clnldren) is pro- 
hibited, save under permit, in the interests of the free passage tln'origh 
those streets of individiral citizens proceeding separately. This, in 
my view, is not what w'as described in McCarthy v. Madden ( {1914-) 
33 N.Z.L.R. 1251, 1269) and cited in Martin v. Smith ([19331 N.Z.L.R. 
636, 642) as a by-law^ “ which destroys or unnecessarily abridges or 
“ interferes with a public right without producing a coiTc.sponding benefit 
‘‘ to the inhabitants of the locality.” In my opinion, it was competent 
for the City Council to regard this as a restriction of certain activities 
in the interests of the public generally. If the appropriate authority 
cannot do this, city traffic might w'ell become unmanageable. Hazeldon’s 
case again is authority for regarding the discretion left to the Town Clerk 
as a factor in determining reasonableness. On these grounds, there- 
fore, I hold that the by-law does not fail for unreasonableness. 

That leaves the question of uncertainty arising out of the language 
of the by-law\ Isaacs, J., in Barry’s case, ( (1922) 31 C.L.R. 174) sug- 
gested a prima fade definition of a procession as “ a moving assemblage 
“of individuals for a common purpose” [ibid., 183). This by-law 
provides its own definition in language slightly different from that quoted, 
but in my view^ of a similar effect — “ a group of persons . . . w4iich 

“ parades through any street in the city.” 

I find little difficulty in attaching a meaning to that expression 
and am satisfied tliat the by-law^ is sufficiently certain in its terms to be 
capable of precise application. A group is defined {Funk and WaynalVs 
Dictionary) as “ a number of persons or things existing or brought to- 
“ gether with or without inter-relation, orderly form or arrangement.”’ 
Tlie nature or purpose of the grouping is supplied in the by-law bj’' the 
W'ord “ parade,” w^hich is defined in the same dictionary as “ turns out 
“ and forms or manoeuvres for display ; promenades for show.” A 
group or number of persons turning out, forming or manoeuvi'ing for 
display is, therefore, the essence of the definition. I find that this 
permits of the by-law’^’s being applied to any given facts with certainty. 
Counsel’s difficulty is perhaps occasioned by the fact that what is 
charged wdth being a procession on this occasion was perhaps the most 
emaciated specimen of its kind which could well be imagined. 

As in my views, the by-law^ cannot be ruled invalid for any of the 
reasons put forward by the defence, the only question remaining is whether 
the defendants now before the Court were, in fact, taking part in a 
procession as therein defined. The proved facts indicate that the 
defendants were manoeuvring (in a ragged line of single file) in a city 
street and some of them w'ere displaying banners. They were un- 
iloubtedly parading; the only question is whether they constituted a 
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gi'oup. In my opinion, they did form a group. As regards city traffic 
generally, they were together ; they were in the roadway and thereby 
distinguished from the common flow of pedestrians on the footpath ; 
they were associated bj'- the bearing of banners of common character 
and the mere fact that some fifteen to twenty feet at times separated the 
individual members, does not, in my view, make them cease to be a group 
when one considers the other circumstances of association. There was some- 
degree of formation and a definite display. They had the obvious 
purpose of attracting attention ; and that is one of the principal evils 
(from a control point of view) associated with a procession, on account 
of its tendency to cause other people to accumulate and watch them. 

Ill these circumstances, I find as a fact that the defendant and 
those associated with him were taking part in a procession and having 
no permit were acting in breach of the by-law. The defendant must, 
therefore, be convicted. As there is no indication as to wliether he 
represents the other defendants financially, they will all be treated alilie 
in the matter of penalty. No great obstruction is proved to have 
occurred and the matter has been treated somewhat as a test case. A 
heavy penalty is, therefore, not called for. The defendant in this case 
(and each other convicted by the same determination), will be fined £2 
and required to pay costs. 

Defendant convicted. 

Solicitor for the informant : City Solicitor (Wellington). 

Solicitors for the defendant : Duncan, Matthews, and Taylor (Wel- 
lington). 


AUCKLAND TRANSPORT BOARD v. HONOUR. 

1954. August 19, 26, before Mr. M. C. Astley, S.M., at Auckland. 

Transport — Concession Ticket — Such Ticket a Contract to provide Twelve 
Rides on Board’s Transport on Payment of Specified Amount — 
Board purporting to Cancel such Ticket on Raising of Fares — Power 
to revoke Existing Scale of Charges not operating to revoke Existing 
Concession Ticket for which Charge paid — Pare Order ultra vkes 
in Purporting to cancel Such Ticket — Transport Act, 1949, s. 125 (<§) 
— Transport Amendment Act, 1950, a. 6. 

Before January 30, 1954, the defendant paid 3s. for a ticket 
from the Auckland Transport Board. Known as a “ concession 
“ ticket ”, it evidenced that for 3s. the holder was entitled to 
twelve separate one-section rides on the Board’s transport. It 
fixed no time-limit for performance ; it had a short statement of 
conditions printed on it ; and it was “ issued subject to the Board’s 
“ By-laws, Regulations and Tare Orders.” 

On March 2, 1904, the defendant boarded one of the Board’.s 
trams intending to travel inside one section, and tendered to the 
conductor the 3s. concession ticket. The conductor informed him 
that it was out of date, explained a change which had been made in 
fare rates, and asked for payment of a fare. The defendant, claimed 
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that he had given value for his ride, and refused to pay any other 
fare. The reason for the conductor’s refusal to accept the ticket, 
was that, on January 30, 1954, the Board had j)urported to cancel 
that kind of ticket, and to replace it with one costing 3s. 3d. On 
being asked to call at the Board’s office, the defendant vn-ote to the 
Board enclosing 3|-d. in stamps (being Jd. in excess of the calculated 
rate for twelve rides for 3s. 3d.). 

On an information charging him with attempting to use a 
“ ticket when such a ticket was not available contrary to the 
“ provisions of By-law No. 1, s. 6, subs. 6 of the Auckland Transport 
“ Board ”, 

Held, 1. That, as tlie concession ticket represented a contract 
at common law between the Transport Board and the ])urchaser, 
whereunder for a casli payment, the purchaser was entitled to twelve 
defined rides on the Board’s transport vehicles ; and that the 
power conferred on the Board by s. 125 (8) of the Transport Act, 
1949 (as enacted by s. 6 of the Transport Amendment Act, 1950,) 
to revoke an existing charge “ in such manner as it thinks fit ” 
did not operate to revoke the contract reju'esented by the concession 
ticket. 

Oreig v. Collins ((1949) 7 N.Z.L.G.R. 198) followed. 

2. That the Board’s Fare Order, purporting to cancel the 
concession tickets already sold, was, to that extent, ultra vires the 
Transport Act, 1949 ; and the ticket remained a valid one. 

INFORMATION charging the defendant with using a ticlcet of the 
Auckland Transport Board where such ticket was not available con- 
trary to the provisions of By-law No. 1 s. 6, subs. 6 of that Board. 

The facts sufficiently appear from the judgment. 

B. G. Haggitt, for the informant. 

Defendant, in person. Cur. adv. vuU. 

Astley, S.M. The defendant at some time before January 30, 
1954, purchased for 3s. a ticket from the Auckland Transport Board. 
It was what is known as a concession ticket evidencing that, for the 
sum of 3s., the holder was entitled to twelve separate one-section rides 
on the Board’s transpoi-t. It fixed no time limit for performance, and 
had a short statement of conditions printed on it, the only one relevant 
to this inquiry being “ this ticket is issued subject to the Board’s 
By-laws, Regulations, and Fare Orders.” 

On March 2, 1954, the defendant boarded one of the Board’s trams 
intending to travel inside one section, and tendered to the conductor 
a 3s. concession ticket. The conductor informed him that it was out 
of date, explained a change which had been made in fare rates, and 
asked for payment of a fare. The defendant, who, I am satisfied, had 
no knowledge himself of the change in the scale, being an infrequent 
traveller on the trams, claimed that he had given value for his ride and 
refused to pay any other fare. He willingly gave his name and address 
to the eoncluctor. 

The reason for the conductor’s refusal to accept the ticket was, 
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that on January 30, 1954, the Board had purported to cancel that kind 
of ticket and to replace it with one costing 3s. 3d. 

For reasons which I will give later, I here mention the correspon- 
dence which then passed between the Board and the defendant. On 
March 4, the Board m-ote to the defendant stating that it had a report 
that he had “ attempted to use an out of date one-section concession 
“ card in payment of jmur fare thereby committing a breach of the 
“Board’s By-law”. The defendant was requested to call at the 
Board’s office within fourteen days and see the Board’s inquiry officer. 

The defendant replied with some heat and a little sarcasm, covering 
the facts fully, and also enclosing 3|d. in stamps, being |d. in excess of 
the calculated rate per ride at 3s. 3d. for twelve. 

On March 10, tlie Board’s Manager replied, acknowledging receipt 
of the 3|d. in stamps, and went on : 

“ I would point out that the receipt of this money does not absolve 
“ you from the breaches of the By-law which you have already com- 
“ mitted, namely — 

“ (1) A.T.B. By-law No. 1 Section 6, Clause (3 ) — 

“ No person travelling by a car shall by any means evade or 
“ attempt to evade payment of the proper fare for the journey. 

“ (2) Clause {6 ) — 

No passenger shall use or attempt to use a ticket when such 
“ ticket is not available. 

“ Should you fail to call at this Office within the time j^reviously 
“ stated, 1 shall be reluctantly compelled to take further action.” 

I remark that no reason is given hi this letter as to why the defendant 
was to call at the Board’s office. 

The defendant replied to this letter with considerably more, though 
dignifiedly expressed, heat, than his first letter. He did not call at the 
Board’s office. 

He was then prosecuted on the present charge, — namely that he 
“ did attempt to use a ticket when such ticket was not available 
“ contrary to the provisions of By-law No. .1 Sec. 6, Subs, 6 of the 
“ Auckland Transport Board.” 

The defendant appeared but was not represented by counsel. In 
those ch’cumstances, Mr. Haggitt for the Board properly made available 
all the relevant facts and also referred me to the case of Greig v. Collins 
((1949) 7 N.Z.L.G.R. 198) where a .similar issue was decided by Willis, S.M., 
adversely to the Dunedin City Corporation. In that case the Price 
Tribunal under the Control of Prices Act, 1947, had authorized an 
increase in fares, including the rates to be charged for concession tickets. 
The defendants in that case were charged with the same offence as 
here, in the same circumstances except that there the defendants had 
apparently deliberately used the tickets after having notice of the 
change in rates, and there were no printed conditions on the ticket. 

In this case the Board purported to act in connection with its 
alteration in fare rates under the authority of the Tran.sport Act, 1949, 
and the first point is to resolve its powers in that behalf. 

The general power is contained in s. 123 of the Transport Act, 
1949 (as enacted by s. 4 of the Transport Amendment Act, 1950) the 
relevant words being : 

“ The public body (which designation includes the Auckland 
'■ Transport Board) ownmg any transport service may at any time 
“ of its own motion . . . proceed to fix, review, or alter the 

“ charges which may be made in respect of that service.” 



8 M.ZX.G.R. 


magistrates’ court. 


161 


In s. 135 (8) of the Transport Act, 1949 (as enacted by s. 6 of the 
Transport Amendment Act, 1950) the relevant woi'ds are : ' 

“ (8) Where a public body . . . has decided of its . . . 

“ own motion to fix, review, or alter any charges . , . the public 

“ body . . . shall make an order fixing the charges or altering 

“ or confirming or revoking any existing charges, in such manner 
“ as it . . . thinks fit.” 

Section 126 (2) of the Transport Act, 1949 (as enacted by s. 7 of the 
Transport Amendment Act, 1950) provides that : 

“ (2) Where an ordei- is made under section one hundred and 
twenty-three or section one hundred and twenty-five of this Act 
“ fixing any charges or confirming or altering or revoking any charges, 
“ . . . the public body . . . shall . . . forthwith give 

public notice thereof, specifying in such notice . . . {h) partic- 

ulars of the charges as fixed or altered or confirmed or revoked bj^ 
the order ...” 

In pursuance of its powers under s. 123 and 125, the Board made a 
fare order on December 9, 1953, the relevant parts of which read as 
follows ; 

“ A. That in terms of the Transport Act, 1949, and its Amend- 
“ merits the existing Schedule of Road Transport Charges of the 
“ Auckland Transport Board be hereby amended by replacing the 
“ undermentioned existing scales ivith the new scales set out below. 
“ Conditions of use and availability of tickets shall remain unchanged 
“ other than where provided hereunder : 

“ (2) Concession Cards (Adults) — 

Existinc) Scale Neiv Scale 

“ 1 section . . 3s. 3s. 3d, 

“ B. That when the new fares listed in Clause (2) above become 
“ effective present ordinary concession tickets . . . will be 

“ deemed to be cancelled and the Board shall refund the value of 
“ unused rides at proportionate rates on presentation of the tickets 
“to the Board’s office within one month from the effective date of 
“the price alteration,” 

In pursuance of its duties under ss. 126 (2) the Board gave public 
notice on January 22, 1954, under the Transport Act, 1949, as follows : 

“ New Scale of Fares 

“ Public Notice is heieby given that commencing Saturday, 
“ 30th January, 1954 the scale of fares will be as follows ; . . . 

“ Adult Concessions (a) 12 trip 1 -section 3s. 3d. 

“ (6) Old Price Concession Tickets will not be sold after 26th 
“ January. They will be accepted on vehicles until Friday, 5th 
“ February, 1954 . . . Befunds for unused rides can be obtained 

“ from the Board’s Head Office up to Ist March, 1954.” 

Public notices were also posted in transport vehicles stating : 

“ Passengers are notified that a new Fares Schedule will operate 
“ commencing Saturday, 30th. January, 1954,” 
and also drawing attention to advertisements to appear in local news- 
yiapers. 

The first point to be considered is the nature of this concession 
ticket. It represents beyond doubt, and was so found by JVilh's, S.M., 
in the Dunedin case already mentioned, an ordinary contract under the 
common law made between the Board and the purchaser thereof, 
whereunder for the price of 3s. paid in cash, the purchaser is thereafter 
entitled to twelve defined rides on the Board’s transport. 
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The case for the prosecution clearly requires it to be shown, as a 
first step, that the Board had statutory powers to revoke or repudiate 
that contract, by unilateral action. It has to rely upon the words 
contained in the sections of the Act quoted above, the relevant words 
being in s. 125 (8) ; ■ 

“ or revoking any existing charges in such manner as it thinks fit.” 

It is not neces.sary for me to quote legal authorities, which have 
always, and over many years, found that statutes which detract from 
rights of ownership, or which interfere with contracts of this kind, are 
to be construed strictly, and that such an intention on the part of the 
I>egislature is not to be imputed unless expressed in cleai- and unambigu- 
ous language. 

Upon that principle, I cannot find that the power to “ revoke an 
" existing chai*ge in such manner as it thinks fit ” means the power to 
revoke this contract. A charge is a price, a consideration, a cost, or 
a rate of payment. It is only one element in the contract made by the 
Board with its customer. In this case it had been paid and finished with . 
It was a whole charge for twelve rides and wns not divisable into, single 
charges for single rides. Having been paid, there wns left the obligation 
of the Board to perform its part of the contract, namely — to carry the 
holder on the tw'elvo rides in its transport. In result, therefore, there 
was at the time of the Fare Order, and of this alleged offence, no 
“ existing charge ” at all, but there wns an obligation to render a service 
under an ” existing contract ” in respect of wiiich the charge had already 
been paid. 

I do not regard the wnrds in the statute even as ambiguous. If 
there existed any ambiguity then, by lawq such ambiguity would be 
resolved against the Board and in favour of the defendant. 

If the Board has no power to cancel or revoke this contract, then, 
it is hardly necessary to add, it has no power to make a fare order 
expressing such an intention ; and, to the extent to which it has pur- 
ported so to do, it has acted ultra vires the statute, and the defendant’s 
implied acceptance of the terms of the Board’s fare orders (as printed 
on the ticket) cannot bind him to something wdiich the Board had no 
power to do. 

In addition to that finding, I am doubtful whether the Board, so 
far as its purported intention to cancel this ticket is concerned, carried 
out the provisions of s. 126 (2) in its public notice, which, it can be seen 
from its perusal, contains no direct reference to the intended cancellation 
of the existing tickets as set out in the fare order. It says that old 
price concession tickets will not be sold after a certain date, that they 
will be accepted for a few days thereafter and that refunds for unused 
rides can be obtained. The issue here turns on the proper implications 
to be draAvn from the words " wiU be accepted until the 5th February, 
1954,” in the context of the whole notice. What the Board said in 
its Fare Order and what it should have publicly notified wTrs that 
“ tickets will be accepted until, hut not after, the 5th February, 1954.” 
The phraseology which was used cannot, in my opinion, be construed 
positively and without doubt as notifying the public of any revocation 
or cancellation of existing concession tickets. 

As with the broad principle of statute interpretation already quoted, 
it is also a well-estabiished principle that when statutory powders are 
given, and the method of carrying out those powers is prescribed by the 
statute, failure to comply with the prescribed method is a failure to 
exercise the power. 
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I have raised and partly examined this point because the defendant 
was not represented by counsel ; and, I thinli, counsel would have 
raised it. I refrain from deciding the issue, and say that, on this 
point, in my opinion, the onus is still with the prosecution to satisfy 
the Court that the public notice given rvas adequate. 

For the reasons given, I find that the offering of the concession 
ticket in issue in this case was not an attempt by the defendant to use 
a ticket contrary to the By-law quoted in the information, and the 
charge is dismissed. The ticket is still valid. 

I refer now to the correspondence which passed between the Board 
and the defendant, and particular^ to the Board’s letter to the de- 
fendant of March 10 last. It will be seen that, having received the 
defendant’s 3-|d. in stamps, and having stated that he has, nevertheless, 
committed trvo breaches of the Board’s By-law, it then goes on to 
state that should he fail to call at the Board’s office within the time 
previously stated (fourteen days from March 4) (there follow the words) 
“ I shall be reluctantly compelled to take further action ”. No speci- 
fied reason was given for requiring the defendant’s attendance ; and, 
indeed, it is difficult to perceive any good reason at all for this demand, 
because a full statement of the facts had already been received by the 
Board from the conductor, and from the defendant himself. Does the 
letter mean that if he did attend, action would not be taken ? It is to 
be noted that that action is a criminal proceeding, and it is quite improper 
to bargain on such a basis. If that was not the meaning, then there 
remains simply a threat of criminal proceedings intended to summon a 
citizen into the presence of the Board’s officers. That is plainly 
coercive ; and the making of such demands and the use of quasi-legal 
words in the expression of such, rvhen, in fact, the Board has no power 
whatever to summon people in such a manner, is to be strongly 
deprecated. 

The defendant, in his letters, complained of these matters and I 
have no hesitation in saying that his complaint was Justified. 

The defendant will have an order for costs for his attendances in 
Court against the Board of £1 4s. 

Information dismissed. 

Solicitors for the informant ; Earl, Kent, Massey, Palmer, and 
Haggitt (Auckland). 
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NELSON HAWKE’S BAY CATCHMENT BOARD. 

1954. Marcli 31, ilpril 1, 2, June 17. Hawke’s Bay Land Valuation 

Committee, Mr. W. A. Harlow, S.M., Cliairman. 

Public Works — Soil Conservation and Rivers Control — Land taken for 
Flood-protection — Stand of Poplar Trees on Land tised for making 
and marketing Fe 7 icing- Battens — Claim for Loss of Trees—Potcntiality 
Principle not extended to Produce of Land — Compensation payable on 
Basis of CajntaUzation of Receipts in Nature of Royalties — Soil Co7i- 
servation and Rivers Control Act, 1941, s. 145— Finance Act {No. 3), 
1944, s. 29 {!). 

Certain land was taken by the respondent Board for flood- 
protection purposes under the Soil Conservation and Rivers Control 
Act, 1941. On this land there w'as a stand of 900 poplar tree s, 
which had matured into a fine stand of poplar timber grown under 
forestry conditions. This timber was split into battens, of which 
the owner had sold about 31,000 battens, and 2,220 stakes, all 
within tw'o years. 

On a claim for £14,961 representing compensation for the land 
taken by the respondent Board, the greater part of the amount 
was claimed in respect of the loss of the timber represented by the 
poplar trees, 

Held, 1. That compensation for the loss of the claimant’s 
timber was to be assessed on the basis of the amount the claimant 
could expect to receive bj'- w^ay of royalty from a person engaged in 
the business of reducing standing timber to merchandise, as the 
production of fenemg-battens was not a potentiality of the land 
taken, but a use to which the produce of the land could at once 
be put. 

Alarshall v. Mmister of Wo7-ks ([1950] N.Z.L.R. 339; [1950] 
G.L.R.. 20) distinguished. 

2. That, accordingly, the claimant was not entitled to have 
his loss of the timber stand computed by reference to the profit he 
might have made on the realization of it by himself had he remained 
in possession of the land and had continued in the business of a 
successful producer of fencing-battens. 

3. That by virtue of s. 29 (1) (b) of the Finance Act (No. 3), 
1944, a claimant is to be regarded as a wulling seller at the specified 
date ; but an owner who virtually insists that, in addition to im- 
mediate payment for the value of his land, he shall have the right to 
remain in possession for a number of years in order to dispose of 
the fruit of that land to its best advantage does not qualify as a 
willing seller ; and any allowance made to expedite delivery of 
possession before he has achieved his purpose would probably be 
classed as “ made on account of the taking of any land being cora- 
“ pulsory,” an allowance which is directly prohibited by s. 29 (1) {a\ 
of the Finance Act (No. 3), 1944. 
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4. That the claim had to be determined on the basis of the 
capitalization of receipts on the nature of royalties which could have 
been obtained for the timber at the specified date. 

CLAIM, for £14,961 representing compensation for land taken by the 
respondent Board for the purpose of flood-protection ; the Board offered 
£900, thus leaving £14,061 in issue. 

The facts sufficiently appear from the judgment. 

Scannell, for the claimant. 

Woodliouse, for the resj)ondent. 

Cur, adv. vult. 


The Judgment of the Committee was delivered by 

Harloav, S.M., (Chairman). Section 145 of the Soils Conservation 
and Rivers Control Act, 1941, provides that the owner of land so taken 
shall receive full compensation therefor on a claim presented in the manner 
prescribed by the Public Works Act, 1928, save that in the assessment 
there is to be no reduction for betterment, presumably because the 
claimant will pay for that in the form of rates. Quantum, therefor, 
falls to be determined under the provisions of s. 29 (1) of the Pinance 
Act (No. 3), 1944, but disregarding para, (e) thereof. Por present pur- 
poses, it vill suffice to quote para, (a) and an extract from para. (&) : 

(ft) No allowance shall be made on account of the taking of any 
“ land being compulsory. 

“ (b) The value of the land shall ... be taken to be the amount 
“ which the land if sold in the open market by a willing seller on the 
“ specified date might be expected to realize . . .” 

The specified date, by the way, has, by virtue of the operation of s. 8 
of the Public Works Amendment Act, 1952, been fixed as July 7, 1952, 
but the claimant readily conceded that he remained hi substantial occu- 
pation of the land for a little over six months after that date. 

The land concerned is a freehold of 13 ac. 12 pip. ; it is situated 
near the Tuki-tuki River at Mangateretere, on the eastern edge of the 
Heretaunga Plain, and the whole of it lies on the river side of an earlier 
stop-bank constructed many years ago by the now defunct Hawke’s 
Bay Rivers Board. On the area taken is a stand of 900 poplar trees 
planted in the early years of the century by a predecessor in title of the 
claimant — his grandfather, in fact — following upon a flood in 1897, 
with the object of holding the then newly-deposited silt and preventing 
erosion. It can be said now that these plantings have matured into an 
exceptionally fine stand of poplar timber grown under forestry con- 
ditions, the like of which is not to be seen elsewhere in New Zealand. 
The greater part of the claim, by far, is in respect of the loss of the timber 
rejiresented by these trees. 

The land in question consists of two separate parcels • the first 
and much the larger contains the trees and is 12 ac. 32 pip. in extent ; 
the other which is physically separated from it and the remainder of the 
claimant’s land and is situated some little distance from the first piiece, 
has an area of 3 rs. 20 pp. The poplars are of three varieties, but for 
practical piurposes can be classified as lombardy and broad-crowned; 
at the spiecified date there were 778 of the former and 122 of the latter 
growing tqion the land taken ; tliis left the claimant with roughly 300 
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tj'ecs of the same stand on a relatively small portion of his 190-odd acre 

claimant is primarily engaged in farming and generally uses his 
land accordingly, principally for sheep, but he also produces grass -seed 
and runs a few steers ; he is generally regarded as a successful farmer. 
A month or two before the specified date, however, he branched out 
into a new enterprise, commenced to fell the trees and split the logs into 
I’encing-battens and succeeded in marketing these battens in a small 
but indisputably jnofitable way in this part of Hawke’s Bay. 

The work of felling and splitting was conducted as a side line at 
times when the exigencies of normal farm work permitted. The claimant 
is also an experienced bushman, and in splitting the poplar timber into 
battens he employed a technique of his own. This appears to be more 
laborious than the customary “ rough and ready” methods in use at a 
sawmill, but it seems to produce a more even line of battens and con- 
sequently lessens the proportion of the log normally cut to waste. With 
the aid of his permanent hand and a casual employee, claimant produced 
and sold about 31,000 battens and 2,200 stakes in slightly iinder two 
years. His gross return for this was about £1,000 and he estimates his 
profit at roughly £750. His claim for the loss of timber is based on 


this result. 

•The claim is formulated as follows ; 

13 acs. 12 pp. of land @ £80 per acre .. .. £1,046 

608,330 battens from 778 lombardy poplars (by 

volume, 70,986 cu. ft.) @ £2 j)er 100 . . . . £12,166 

68,978 battens from 122 broad-crowned (by volume, 

8,404 cu. ft.) @ 50s. per 100 . . . . . . £1,724 

Firewood and Avillow . . . . . . . . • • £25 


£14,961 


In round figures, this means £1,000 for land and £14,000 for timber. 
The bald substance of a claim for this amount was formally pre- 
sented on Jmie 20, 1953. Shortly after that date, representatives of 
the Board met Mr. Nelson on the ground, and this resulted in some 
negotiating with a view to leaving the claimant in possession of his trees 
or, alternatively, to his removing a large part of them, more or less in his 
own time. Nothing came of these negotiations, but it is here proper 
to interpolate that, in the view of the Committee, nothing prejudicial 
to the claimant is to be inferred or deduced from this fact ; after all, 
he has been deprived of his land and his trees and is entitled to be com- 
pensated therefoT- in money. 

The claimant gave evidence himself and called a number of witnesses 
in support of his claim in its several parts ; the Board replied with a 
comparable body of evidence directed to show that the claimant’s value 
of the land taken was excessive and that his evaluation of the proceeds 
to be expected from realization of the stand of poplars was utterly out of 
proportion to the true worth thereof. By way of interpolation, it might 
here be mentioned that, in the experience of this Committee, marked 
divergences on this score have become so common as to be regarded as 
inevitable in cases of this kind. It is not proposed to traverse the evidence 
of the various witnesses in detail ; to do so would be laborious, and, 
in any case of doubtful profit. 

The claimant computes his loss in resjject of the timber on the assump - 
tion that, by virtue of his experience over the past two years in the pro- 
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diiction of fencing-batten? from a part of the stand in a small way of 
business, with nothing at all in the way of overhead expenses, he has 
established a percentage of profit per tree felled which, by a process of 
simple arithmetic, fixes the aggi-egate he could have expected to receive 
from the realization of the w’^hole stand, during the next seven to ten years, 
in a large way of business and without any increase in overhead. The 
aggregate amount of profits thus computed reaches nearly £14,000 
whi;.h, in his contention, represents tlie amount of compeiisatiou to 
wdiich he is entitled in this behalf. 

Before examining the merits of the claim, let us eonsidei- the legal 
basis upon which the contention for it is said to rest. Counsel argued 
that claimant is entitled to have his compensation assessed on the basis 
of the profit that might have been gained from his mode of realization of 
the timber. In the submission of counsel for the Board, ho%vever, the 
claimant must be satisfied with the amount he could expect to receive 
by way of royalty from a person engaged in the business of reducing 
standing timber to merchandise, such as a miller or another of that ilk. 

Developing his argument, counsel for the claimant instances the 
possibility of neighbouring farmers possessed of comparabki stands of 
timber from which each commences to produce- battens a la Nelson : 
after five years, the land of one is taken for the purpose of a public work ; 
the other goes on to draw j?rofits from the continuation of his enterprise 
for a further five years. “ Full compensation,” lie submits, seems to 
demand that the one deprived of his land should be paid as much for 
the timber on it as the other is jiermitted to take in profit on the realiza- 
tion of the remainder of his trees ; assessment of the former’s loss on a 
royalty basis will fall far short of this. Counsel then goes on to argue 
that the production of battens is a jiotentiality of this particular piece of 
land and that the claimant is entitled to have compensation assessed on 
a profit basis by virtue thereof. In support of this, ho relies on certain 
dicta from the judgment of Gresson, J., in Marshall v. Minister of Works 
([1950] N.Z.L.R. 339 ; [1950] G.L.R. 20) ; in particular, the references 
to “ profit he might thereby have been able to derive from the land 
“ in the future ” (ibid., 350 ; 21) and “ profit that w^ould accrue to him 
“ by making use of it had he retained it in his own jiossession ” {ibid,. 

350“ ; 22). 

The w'ell-established principle brought to bear in MarshalVs case ji' 

{[1950] N.Z.L.Il. 339) seems to lack direct application in the circumstances 
of this one. There, the learned Judge w^as concerned to consider the 
potentiality value of the land itself, that being the difference between 
the value of the land in present use as a farm and its value subdivided 
into building sections, j)rovided that reasonably early subdivision could 
be shown to be sound business. The “ profit ” referred to is thus the 
net amount to which the owner wuuld become immediately entitled on 
a notional change in the utilization of the land itself. Nou'^, no change 
in the use to which Mr. Nelson’s land should be put has been suggested ; 
moreover, at the sj}ecified date the stand of timber, which represented 
the immediate fruit of that land, was an actuality. It seems, therefore, 
that the i,)roduction of fencing- battens was not a potentiality of the land, 
but rather a use to which the produce of that land could at once be put. 

In an effort to ascertain whether the potentiality principle has 
cvxn’ been extended beyond utilization of the land itself a number of 
authorities have been considered The occasion does not warrant a 
recital of the many instances of the apxhication of the principle, but 
it can at once be said that no case was found where it was held, or, in 
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the course of reasons for the decision, suggested that its aid 
brought to bear in circumstances comparable 

Memu bivisioml Officer, Vizagajmtam ([1939] A.C. 302; q 

317); Ht. John’s CoUegev. Auckland Eavmhmi Board ((lOM J 

294); hi ceaPrcyposeiSale,Leh,mnfsTnu:tceslaBmm«^^^^^ 

772 ; In re a Bale, Stafford to Adair dlOf „ f J gnf 

MaM T, Minister of Works ([1950] N.Z L.R. . 339 ; [I960] Gi.B. 20)^ 

In tli6 ]ud!?me)it of the Committee, the claimant is not entitled to 
have his loss of the timber stand computed ^ 

he might have made on the realization of it by himself had h® 
in possession of the land mid continued in the business of a successtul 
batten-producer. . , , • 

And there are other reasons both in law and on the merits why ms 
claim in this regard must fail. Fmst, under the statute he is to be 
regarded as a wiiling seller at the specified date ; an owner who virtuaUy 
inSsts that, in addition to immediate payment for the value ot his land, 
he shall have the right to remain in possession for a number ol years 
in order to dispose of the fruit of that land to its best advantage scarcely 
qualifies as a willing seller ; any allowance, therefore, made to 
delivery of possession before he has achieved his purpose would probably 
be clasid as made on account of the taking of the land being compulsory, 
an allowance which is directly prohibited by s. 29 (1) {a) of the Finance 
Act (No. 3), 1944. 

Again, on the merits there are many serious flaws in the construction 
of this claim ; some of which may shortly be put as follows : 

(a) There would be no realization at all without the expenditure of 
time cWt, and money, in rendering the produce of the trees merchant- 
able— incidentally, Mr. Nelson’s aUowance for this seems somewhat 
inadequate ; 

(b) Secondly, no profit ” in the proper sense of that term would 
be earned until such time as the finished product had found a market 
big enough to absorb it, and, even then, not until sufficient batteiis had 
been sold and paid for to cover the outlay involved m the manufacture 
and marketing of the total production plus an amount equivalent to the 
Slim of the royalties which the land-owner would have received from 
sale and disposal of the whole of the timber on a royalty basis ; then, 
and only then, can he commence to count the profits of realization ; 

(c) The claimant has been in possession of this land since 1929 ; 
some of the trees must have been near enough to maturity before the war. 
Again, if only by reason of the fact that he was a member of tlie Board, 
he must have had cognizance of the proposal to take the land some time 
in advance of the event. These premises prompt the question— if the 
profit was there, why did he wait to take it until the op]iortunity to do so^ 
was about to be denied ? This, admittedly, is not to be regarded as of 
great significance, but it obviously calls for mention. 

{d) The claimant’s calculations concerning the number of battens 
that he might expect to produce from the stand makes inadequate allow- 
ance for a number of factors such as loss on conversion of logs into battens , 
and nothing at all for contingencies such as fire, flood, and the like. 
It may well be that the first miscalculation was the result of insufficient 
information from the forestry exjierts, but that cannot be advanced, as 
a ground for the acceptance of figures which purport to show a realiza- 
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tion in excess of realit}^ This observation is not to be taken as suggesting 
that Mr. ScannelVs comment was other than simply explanatory. 

(e) The claim proceeds to compute as being presently in hand moneys 
that would not be due to be paid for periods varymg from one to seven 
years or more, without discounting the amounts to arrive at their piesont 

(f) Finally, and perhaps most significantly, the claim rests on the 

hvnothesis that the rate of profit that could be earned by the maniita.cture 
of battens as a “ side line ” to regular farming operations, more or less 
to fill in time not otherwise occupied in the principal pursuit, and the 
marketing of the produce thereof in a relatively small could be 

maintained by turnmg the side line into an independent business, in 
order to substantiate anything approaching the amount of the claim 
in this behalf, such a business would require to be equipped ^ Produce, 
and geared to sell battens at a rate sufficient to exhaust the wliole stand 
within seven to ten years. Little imagination is needed to eoniure u^p 
the many irritations, disappointments, and difficulties that stand m the 
way of this and the obstacles that could arise to retard it, to say nothing 
of the frustrating factors that could be raised to prevent its fiilfillment. 
The claim not only makes no allowance for contingencies in this behalf 
but even fails in providing anything at all in the way of insurance agams 

‘iKspnce of market or market lost. • i. 

‘ ^ In the result, for one reason or another, this part ot the claim must 
inevitably fall to be determined on the basis of the 
receipts in the nature of royalties that could have been obtained for 
the timber at the specified date. ^ 

Fortunately enough, we have a sound basis upon which to commence 
consideration of this particular subject since within the twelve months 
preceding the specified date a completely responsib e saw-miller wnt so 
far as to^ offer to purchase the claimant s poplar stand at a rojalt.y ot 
10s per 100 supeiMeet of timber. It was agreed that this offei vould 
have resulted in payments aggregating £2,000 ; but, 
has been left in possession of 25 per cent, of the oripnal stand, ^^at figure 
tmist for the purpose of the case, be reduced to £1,500. ihis oiler 
was seemingly prompted by the certainty of an immediate maiLet for the 
disnSrS tlie produce of the stand m the form of ships’ dunnage a 
market which apparently no longer exists. The offer was declined by 
Se claimant at the time, whereupon it was withdrawn and it would not 
h^ve b “^ let alone increased at any stage up to the date of 

^'""'''olinions seem to vary considerably concernuig the present popm 
1‘iritv of poplar battens and the value of poplar timber ; it is fair to s^ 
tha/on tills subject the Committee heard nearly as fiuch evidence one 
111 ., nfhnr Mr Nelson howcvei'i succeeded in demonatiating 
S ho tk in fact. In t“o of all criticism, sold his split-poplar 
battens in this district— admittedly on a limited scale, but none the loss 
Tl Zlomo advance on apparent cost-and was contmuing so to sell 

them rifcdit n^^^^ *1“*^ Mr. Nelson could have sold 
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a wholesale scale and subsequently marketing the same at keenly com- 
petitive prices might not, in view of the relatively small sum to be ex- 
pended in plant and equipment, have offered a little more to secure the 
produce of a clean compact stand in a handy situation— an ideal winch 
it T it could not hope to achieve in the case of native tamber. ihe 


they or ill UUUHJ. iiwu VW — , , , rr ] ] ^ 

Committee considers that such an enterprise could have afforded to pay 
and would have offered an advance of 10 per cent, in order to outbid less 
specialized competitors. In other words, Mr. Nelson could have bargained 
and sold for the equivalent of a royalty at the rate of 11s. pei hundicd 
super-feet which eventually would have resulted m the receipt by him 
of £1 ,660 in the aggregate. In the judgment of the Committee, the present 
value of that sum is the amount which the willing seller could fairly 
have expected to receive for the timber on this property at the speci- 
fied date. . T , 

Should the question be raised that since an advance of 10 per cent, 
on the customary royalty is conceivable and properly allowable, then 
why not 20 per cent., or 50 per cent., or 100 percent? Let it be under- 
stood that the evidence discloses healthy enough competition in this line 
of property to render any greater increases unreal. Moreover, it is well 
recognized that no man or group of men prepared to venture into the 
field of production, cope with the risks and endure the wnrries attendant 
thereon and then go on to face the hazards of the market and suffer 
the further worries associated therewith will do so without the prospect 
of pocketing the prize— m., the profit. Unless, therefore, that prospect 
is clearly visible, unclouded by the mists of suspicion as to its reality, 
each individual adventurer will seek engagement at a fixed wage with 
little worry and no risks. Put in another fashion, he will decline to embark 
on the venture at all, or, having embarked, will struggle to withdraw 
the moment he becomes conscious of the fact that he will have to share 
the prize with one who has not shared the risks and worses in the winnmg 
of it. Any further advance on a royalty already set slightly above 
average would immediately bring forth that consciousness and the conse- 
quences of it. And, in the Committee’s understanding, it follows that 
the braking effect of this fundamental truth must be deemed to govern 
the amount of the notional royalty in the instant case, even if the part 
of “ notional adventurer ” be cast to a company formed by Mr. Nelson, 
or the latter himself. 

Compared with the timber, the difference between the parties as to 
the value of the land itself was less marked, being of £1,046 against £430. 
The evidence on this aspect was not very convincing on either side. The 
land was, of course, subject to more or less regular flooding, biit the 
claimant’s stock losses over a period of twenty-four years were negligible. 
It will probably come as no surprise that the Committee reached the con- 
clusion that the claimant’s estimate of value was excessive while the 
Board’s figures seemed to be unduly low. 

As between the two parcels, the smaller must obviously be worth 
less per square pole than the larger ; indeed, the claimant himself had 
not even been aware of his ownership and consequently had never exerted 
any of the rights thereof over it. The Committee assesses the value of 
the larger parcel at £670 or slightly under £55 per acre, and of the smalleiv 
at £30 making £700 m all for the land itself. 

The aggregate of the timber royalties will, of course, have to be 
discounted to represent the present worth of the same, and some deduc- 
tion will also have to be made for the six trees removed by the claimant, 
with permission, but after completion of the quantity survey. To some 
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extent, the discount may be offset by a credit in the nature of interest 
on the' amount accrued due since date of possession. 

After making allowance for these various factors one way and the 
other, the Committee finds the amount of compensation to which the 
claimant is presently entitled to be £2,200. 

The question of costs is now open to argument. 

ComTe-nsation awarded accordingly. 

Solicitors for the claimant : Scannell and Bramwell (Hastings). 

Solicitors for the respondent, : Lude, Syronle, and Woodhotise 

(hlapier). 


BLAND V. PURDY. 

1955. Fcl.ruaiy 2, L before Mr. H. Jesnkb Wily. S.M., at Auckland. 

TransvoH—TaxUdb fares— Waitm-tiiM—Stogpages on 

diver's Bketion to Charge for Waiting-Times on Conhmums Time- 
bams— Notice of Election not required. 

Schedule B of the Taxi Bare Schedule for Auckland City 
was divided into Parts A, B, C, and I), headed respectively, A. Hir- 
ings bv Distance ; B. Hirings by Time ; C. firings J- P 
be^nd the Auckland Transport District; and !>• 

Eadi of these Parts is divided into numbered paragraphs. The 
relevant paragraphs in issue were as follows : 

“ A4 Waiting time shall be charged at the rate of 6d. 
every 5 minutes provided that after 30 minutes of waiting 
the driver must inquire and ascertain that the hirer desires 
him to continue waiting.” 

“D2 Where the waiting time during any 
exceeds 30 minutes, the taxi-cab driver may determine whether 
the charge shall be by distance or by time. 

T’hc informant engaged the defendant in his taxi-cab and drove a 
total distance of 121, miles, during which the informant inquired three 
stops to be made of approximately fifteen minutes each, s® ^ 

1 thne of hirimr was one hour twenty-five minutes. Under the 
sob'll l^of fares aSd charges for the Auckland City area the fare on a 

that he would charge for a time hiring. 
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On an inforniation charging the defendant with demanding 
more than the exact amount of fare payable under his licence for 
hiring, 

Held, 1. That, where the waiting-time exceeds thirty minutes 
in one continuous period, para, A 4 applies, or the driver may 
elect to charge on a time basis under para. D 2 ; but, where the 
total waiting-time of a series of stoppages in any one journey exceeds 
thirty minutes in all, the taxi-driver has an election to charge 
under paras. A or B of the Schedule ; and that in neither of these 
cases is any notice required by the Schedule, 

2. That the defendant had properly exercised his election 
under para. D 2. 

INFORMATION charging the defendant, that being the driver of a 
public taxi-cab he did, at the end of the hiring, demand more than the 
exact amount of fare payable under his licence for hiring. 

The facts were admitted. 

The informant engaged the defendant in his taxi-cab and drove a 
total distance of 12| miles, during which the informant required three 
stops to be made of approximately fifteen minutes each, so that the 
total time of hiring was one hour twenty-five minutes. Under the 
schedule of fares and charges for the Auckland City area the fare on a 
hiring by distance would have been 19s. If, however, the fare for a 
time hiring applied then the fare would have been 22s. 6d., which was 
the actual fare demanded. It was admitted that at no time was the 
basis of the charge discussed between the hirer and the driver, and at 
no time did the driver, until the end of the hiring, advise the hirer that 
he would charge for a time hiring. 


Henry, for the defendant. 


Cur. adv. vult. 


Wily, S.M. For the mformant it was submitted that, as the 
charge included more than thirty minutes’ waiting-time, and as the 
driver had at no time inquired of the hirer if he desired him to continue 
waiting, and had not advised the hirer of his intention to charge on a 
time-basis, then it became unlawful for the driver to charge for the 
waiting-time as on the time-hiring basis. 

These submissions were based on the provisions of the Schedule B 
of the Taxi Fare Schedule for Auckland City. This Schedule is divided 
into Tarts A, B, C, and D headed, respectively — A. Hirings by Distance ; 
B. Hirings by Time ; C. Hirings for trips beyond the Auckland Trans- 
port District; and D. General. Each of these Parts is divided into 
numbered paragraphs and the paragraphs in issue in this information 
are : 

A 4, Waiting time shall be charged at the rate of 6d. for 
every 5 minutes provided that after 30 minutes of waiting the driver 
must inquire and ascertain that the hirer desires him to continue 
waiting.” 

This is the provision relied on by the prosecution. The defendant, 
however, relies on D 2, which provides : 
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“D 2 Where the waiting time during any journey exceeds 

30 minutes the taxi-cab driver may determine whether the cliarge 

shall be by distance or by time.” 

The defendant submits that para. D 2 must be read as a separate 
provision entitlmg the driver, where there is more than thirtjr minutes 
of waiting-time in one journey, to elect, without notice to the hirer, 
whether he will charge at the rate under Part A or Part B. 

It would seem that under this schedule of charges provision is made 
for three different methods of hiring under Parts A, B, and C ; and 
the basis of the charges is automatically fixed at the commencement 
of the hirings. Part 0 is outside the issue in these proceedings and 
need not be further considered. Although A relates to hiring by distatico, 
provision is made under para. 4, referred to above, and para. 9 Avhere 
any stoppages or waiting in the course of the journey is less than five 
minutes for the time for such waiting to be charged for on the rate therein 
provided. It is quite clear that under para. A 4 a wait of over thirty 
minutes cannot be charged for unless the driver makes the inquiry 
therein provided. If he makes such inquiry, then, under para. A 4 
he may charge the 6d. for every five minutes including the period over 
the thirty minutes that has been brought into account by the driver’s 
inquiry. In such case, para. D 2 would also seem to apply. This 
general Part D contains general provisions which must be interpreted 
to apply to each of the preceding Parts A, B, and 0. 

If this interjiretation is correct, then does para. I) 2 give the 
driver an election as to the basis of the charge, without any notice to 
the hirer ? I can come only to the conclusion that para. A 9 covers 
individual stojjpages of under five minutes, and para. A 4 covers an indi- 
vidual stoppage of up to thirty minutes with a proviso to extend the 
charges where such individual period exceeds thirty minutes on the per- 
formance of the condition required. Where, however, there is a stoppage, 
or there is a series of stoppages which together exceed thirty minutes, 
then the general provision of para. D 2 would seem to have a clear 
meaning in its application to such stoppage or series of stoppages by 
giving the driver the election as to the basis of the charges. That the 
periods referred to in A 4 and A 9 relate to individual stoppages 
seems to be borne out by the wording of the relevant paragraphs. Thus, 
in para. A 4 it is to be noted that the words are “ after thirty minutes 
“ of waiting”. This is more consistent in meaning one period of time 
than several periods making in aU over thirty minutes. Further, the 
words “ continue waiting ” at the end of the paragraph would seem to 
be apjhicable to a period that has run on without a break. Again, in 
para. D 2 the words “ waiting time in any journey ” are used and 
these must, I think, be taken to mean waiting-time during the whole 
period of engagement. The word “ journey ” is defined as to its com- 
mencement in para. A 7, and is used many times in the whole Schedule 
with a clear meaning to include the whole of the engagement. It is 
not used in the reference to waiting-time in para. A 4, There is no 
provision in any case for the driver to give notice to the hirer of the basis 
of the charge he intends to make. The inquiry needed under A 4 
would seem to be only a x>rotcctive warning to the hirer and requires 
no more than the inquiry referred to. 

I must, therefore, come to the conclusion that where the waiting- 
time exceeds thirty minutes in one continuous period then para. A 4 
applies, or the driver may elect to charge on a time-basis under 1)2, 
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and also vhere the total waiting-time of a series of stoppages in any one 
journey exceeds thirty minutes in all then the taxi driver again has an 
election to charge under either Parts A or B of the schedule. In neither 
of tliese cases is any notice required by the schedule. The defendant 
properly exercised his election under para. 1)2, and the inosecution is 
accordingly dismissed. 

i In vieV of this interpretation, there is no need to consider the further 

I submissions made on behalf of the defendant. 





(Solicitors for the defendant : 
(Auckland). 


Information dismissed. 
WiUmi, Henry, /Sinclair, and Mulvihill 





IN RE ORAWIA RABBIT BOARD. 

1954. July 21, December 9. 1955. January IS. Before Mr. A. E. 

Dobeie, S.M., at Invercargill, 

Babbit Destruction — Rabbit Board — Classification for Levying of Rates — 

Method of Classification — “ Pieces of Land ” — Rabbit Nuisance 
Act, 1928, s. 67 — Rabbit Nuisan-ce Amendment Act, 1953, s. S. 

A Rabbit Board is given a discretion either to rely solely on 
the power given by s. 65 of the Rabbit Nuisance Act, 1928, to levy 
a general rate thereunder, or, alternatively, to levy a general rate 
‘'on a graduated scale according to a classification " made under 
s. 67 (as enacted by s. 8 (1) of the Rabbit Nuisance Amendment 
Act, 1963). 

When a Board elecis to adopt the latter proccduie, it is bound 
by s. 67 (2) to classify all the land hi its distilct in terms of s. 67 (3), 
under wliicli it may, having I'egard tf) the degree of infestation 
thereof, and, at the discretion of the Board, having regard to the 
other matters mentioned in sul>s. (3), classify the uhole land of d ^ 

ratepayer in one class, or any portion of his land in one class ana 
another portion in another class. 

Palmerston North- Kairamja River Board v. Mayor, etc., of 
Palmerston North ( (1913) 33 N.Z.L.R. 513) applied. 



magistrates’ court. 


Tlie words “ different pieces of land ”, used in s. 67 (3) refer 
to the separate portions of land of the same ratepayer, as well as 
to the different pieces of land, regarded as a whole, of each rate- 
payer in the Board’s district. 


Although the degree of infestation among the different pieces 
of land is the primary consideration to be given by a Rabbit Board 
in making its classification, yet so long as it uses its discretionary 
powers under s. 67 (7) reasonably, it can remove any piece of land 
from a lower class to a higher class, or vice versa, so that the whole 
of the land of any one ratepayer may be ultunately in one class, 
whether or not he has almost cleared patches on it. (This must be 
the position when the Board in the first year or so commences its 
operations in a district, and is not in a position to say that any 
portion of an area is free of rabbits.) 

APPEAL against the classification of the respective lands of the three 
appellants (Malcolm Mouat, John Gordon Minty, and Wallace Chamber- 
lain) in Class “ A ” in the ratepayers’ classification list for the year 1954- 
1955 of the Orawia Rabbit Board. 

The main ground of each appeal was that such land had been un- 
fairly classified. Other grounds were set out in the respective notices 
of appeal, but these were not proceeded with. 

The notices of appeal w’ere filed in the Magistrates’ Court at Otautau ; 
and, by consent, they were removed for hearing to the Magistrates’ Court 
at Invercargill. 

By consent, all three appeals were heard together. 

The following facts were, in the learned Magistrate’s opinion, 
demonstrably clear : {a) The Orawia Rabbit Board was constituted 

under s. 30 of the Rabbit Nuisance Act, 1928, and, by such constitution, 
it was empowered to levy its general rate on the basis of the acreage of 
land occupied by the ratepayer. (&) On May 20, 1954, the members 
(called “ trustees ” in the minutes) of the Orawia Rabbit Board met 
and carried the following resolution : 

“ That the properties of Bates Brothers, A. F. Henderson and E. A. 
J. Pahl be classified as class ‘ B ’ lands and that (the) proportions of 
rating in class ‘A’ and class ‘B’ lands be as two to one respectively.” 
“ That the common seal of the Board be affixed to the Classification 
List in the presence of the Chairman and Secretary.” 

Such resolutions were confirmed at a meeting held on June 24, 1954. 
The Secretary of the Board in his evidence said : 

“ I think the Board has assumed that there will be only the three 
properties classified as class ‘ B ’ and that the rest of the land will 
be in ‘ A.’ There is no resolution as to what is included in class ' A ’ 

(c) The ratepayers’ classification list produced to the Court 
showed that the land of Bates Brothers., of Andrew Findlay Henderson, 
and of E. A. J, Pahl, was classified in class “ B,” and the remainder of 
the lauds in the district, including that of each of the appellants, in 
class A.” 

{(I) The land classified in class “A” carried a rate of Is. per acre, 
and that in class “ B ” of 6d. per acre. 

(e) The list showed that Malcolm Mouat had a holding of approxi- 
mately 1,951 acres, John Gordon Minty of 2,091 acres and Wallace 
Chamberlain of 4,154 acres. 


study and 
physical cul 
organization 
Idnds are ass 
of the Coun 
ment for all 
hall and sta, 
canteen. A 
satellite villa 
don before t 
These Viii 
Morris, the 
the assumpti' 
community L 
fines of the i 
composed, I 


176 


BUTTERWOETH’S local GOVEPvNME]S"T reports. 


[19551 



(/) The land of the tlu-ee land-holders in class “ B ” could bo i3roperly 
described as rabbit-free land. 

The chairnian of the Board (!Mr. MacGibboii) described the method 
adopted by the Board in making the classification. He said ; 

In making the classification nn took into consideration infestation, 
and that was our primary consideration. There were three other facts 
which we took into consideration, the benefit derived by ratepayers 
from the activities of the Board, the protection against infestation 
and reuifestation, and the work done on his own property by a rate- 
payer in ridding the property of rabbits. These three were ^ of 
secondary consideration and that of infestation of primary. Hie 
reason why we put these three properties in class ‘ B ’ as opposed 
to the properties in class ‘ A ’ was that the Board considered that 
there would not be any work needed on those properties. We did not 
see any reason to do any work on those properties in the future so we 
put them in class ‘ B 

In cross-exmmnaiion : “ I agree that the lands in class ‘ A ' are 
infested by rabbits in varying degrees.” 

Question : “ Do you thiidc it would be fair to take into consideration 
in the classification the different degrees in which those properties 
are affected by rabbits ? ” 

Answer : “ I ihinh it would he fair if it ivere possible. If you have- 
126 ratepayers and try to differentiate between each property you 
are going to have a big job. It would be a bigger job still to divide 
them into three different classifications. Other Babbit Boards may 
do it. I have heard there are some with more than two classifications. ’ ’ 

Question : " If 1,000 acres of Mouat’s property were clear of rabbits 
what the Board would do would be to include 1,000 acres in ‘ B ’ 
class and the remainder in class ‘ A ’ ? ” 

Answer : “ That would be at the discretion of the Board.” 

Question : ” That would be a fair way to classify his land if the 
1,000 acres was clear of rabbits ? ” 

Ansiver : “ Yes. There is no property classified in two classes — 
it is either in or out — ^the whole property in class ‘ A ’ or the whole 
property in class ‘ B ’. The reasons 1 give for not having classified 
any single property info class ‘ A ’ and class ' B ’ is that it ivoiild 
involve a lot of work and I do not think it is practicable. There would 
be no end to classifications under that system. It would be quite 
practicable in Mouat’s case if that 1,000 acres is clear of rabbits. We 
would classif}'' that 1 ,000 acres as class ‘ B ’ and the balance as class 
' A ’. That is the way it could be done. I am not in favour of it. 

In re-examination : “ From my knowledge and reports I have had, 
there are no parts of properties in class ‘ A ’ which are comparable 
with the projierties in ‘ B ’ or comparable, fi’om the point of vieu' of 
infestation, with the land of Henderson, Bates, or Pahl.” 

Arthur, for the appellants. 

Mills, for the resj)onde..nt. Board. 

Cur. adv. vuU. 

Dobbte, S.M. [After stating the facts as above :] The resolution 
purro’'ting to classify the land seems to be incomplete in that it is left 
to inference that all the land not included in class “ B ” is to be included 
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in class “A ’ ; but, on these appeals, I do not think I am concerned 
with the effectiveness or otherwise of such resolution. It is the classi- 
fication in the list produced, in so far as the appellants are concerned, 
which comes before me for consideration. The appellants seem to 
assume their land w\as classified in class A.” 

I think the reasonable inference to draw from the evidence of the 
chairman of the Board is that the Board classified rabbit-free land in 
class “ B,” and all other land in the respective j)ieces of land in the 
district, where there was any infestation at all, in class “ A.’’ 

This brings me to an examination of s. 67 of the Rabbit Nuisance 
Act, 1928 (as enacted by s. 8 of the Rabbit Nuisance Amendment Act, 
1953) under which such classification purports to be made. It pro- 
tides that : 


67. (1) The Board mmj levy any such rate on a graduated scale 
according to a classification made, under tliis section, of tlie land upon 
which the rate is to be levied. 

(2) Before making a rate under this section in any year the Board 
shall, by resolution, classify all land in its district. 

(3) In classifying the land in its district the Board shall have regard 
to the degree in which different pieces of land arc affected by rabMts ; 
and may have regard to — 

(a) The degree of ben(fit derived or likely to be derived by any piece 

of land from the operations of the Board in destroying rabbits 
on that land or on any other land : 

(b) The rishs of infestation or reinfestation of any piece of land by 

rabbits from any other land : 

(c) Tlic extent to which steps ham been taken by or on behalf of the 

ratepayer to reduce or control the number of rabbits on his land 
or the movement of rabbits to or from that land : 

(d) Such other circumstances of whatsoever nature as the Board 

considers relevant. 

(4) The rate shall be made and levied on each class of land in such 
jn'oportions as the Board apx^oints. 

(5) Every classification so made shall ho set forth in a list to be 
sealed with the cominozi seal of the Board. The classification list 
shall include a statement of the proportions in wdiioli the rate is to 
be imposed on the several classes of land to which the list relates. 

(6) Upon the completion of the classification list the Board shall 
forthwith cause public notice to be given — 

(a) I'liat the classification, list has been completed ; and 

(b) Of the proportions in which the rate is to be imposed on the 

several classes of land ; and 

(c) Of the ])lace nlierc and the period during which the classification 

list may be inspected, 

and shall allow the classification list to be inspected at reasonable 
times at that place for a period of not less than twenty-one da3^s. 

(7) Any pei'son aggrieved, by the classification or by the fixing of the 
ni'ojzortions specified therein tnay ajopeal against it on either or both 
of the following grounds, namely : 

(a) That tlicT land of the appellant, or any other land in the district, 
has not been fairly classified : 

(5) 'Hi at the proportion of the rate inposed on any class or classc.s 
of land is too great or too small. 

1 think it is quite clear from the use of the words “ juay ” and 
suclz ” ])cforc the words " levy ” and “ rate ” respectively in s. 67 
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(i), that the Board is given a discretion either to rely solely on the 
j)o\vcr given by s. 65 of the Rabbit Nuisance Act, 1928, to levy a general 
rate thev<>under, or, alternatively, to levy a general rate “ on a graduated 
scafc. according to a dassificatiayi” made midevs. 61. 

I think in these appeals the Board must be deemed to have elected to 
l(ivy suclr rate on the alternative method provided by s, 67 . Having made 
such eleoti< >n , the Board was then bound by subs . 2 thereof, by resolution , . | 

to classify all land in its district. This the resolution passed and con- * 

firmed by the Board purports to do. 

Tlie method of classification is set out in s. 67 (3). It recpiires , 

the Board, in making such classifications, to have regard to the degree in 
uliicij dificront pieces of land are affected by rabbits. While it is doing 
thi.s, tlic Board may also take into consideration (but tins is discretionary) 
what may be briefly stated as : (a) the benefit derived or likely to be 
derived from the operations of the Board; (6) the risk of infestation or 
reinfestation Irom other land ; (c) the steps taken 1)3' the ratepa3'er him- 
self to reduce or control the rabbits on his land or their movement to or 
from such land; and (d) other relevant circumstances. The words 
“ affected by rabbits ”, were also used in the now-repealed s. 67 of the 
Rabbit Nuisance Act, 1928. They were interpreted b}?' Blair, J., in the 
case of Munro v. WaiJioimi Babbit Board, ((1935) 1 N.Z.L.G.R. 62), 
as moaning occupied by ” or “ infested b}' ” rabbits. 

The next question is, what do the words pieces of land ” in such 
sub-section mean ? The words “ piece of land ” are used in paras, (a) 
and (6) of s. 67 (3). Do the words mean that the vdiole land or property 
of each ratepayer is to be classified as one “ piece of land ” or that the I 

whole land of each ratepa3'^er is to be divided into separate pieces of land 
and to be classified according to the degree of infestation of each such 

1 piece ? If it has this latter meaning, then the land of any one ratepayer 
could be classified in one or more classes according to the degree of in- 
festation thereof. Section 67 of the principal Act (before its repeal and re- 
enactment by s. 8 of the Rabbit Nuisance Amendment Act, 1953), read 
as follows : 


“ The Board may kn'y rates varying in the different parts of its 
district having regard to the degree in which such different parts are 
affected 63^ rabbits,” 

It would appear that under this section t})c Board could divide its whole 
district into different parts, and levy \'arying rates in such, different parts 
according to the degree of infestation thereof. Under this section, it 
.seems any particular property of a ratepa}^!' could be divided into one or 
more parts and have varying rates levied thereon. In s. 67 (3) (as en- 
acted by s. 8 of the Rabbit Nuisance Amendment Act, 1953), did the 
draftsman intend to relate the question of infestation to the different 
pieces of land in the district irrespective of the ownership tluireof ? I 
do not think the sub-section is as wide as that, for its later permissive 
powers refer of necessity to the land of one ratepayer. It is ho who would 
have received the benefit ot the Board’s work, or who had taken steps to 
reduce rabbits on his land, or who.so land would ha subject to reinfesta- 
tion. But, where the land of one ratepayer can in a practical way be 
divided, into two or more pieces of land for the pur[)oses of a proper 
classification, I think it can and should be so divided. This must of 
necessity be so where the land of one ratepa}^' is divided into piccc.s b^^ 
the land of another ratepayer. In the Concise 0,rford Dictionary, the 
words ‘‘ piece of land ” has, as one of its meanings — ” an enclosed 
portion ot (land)”, and the ^^'ord “ enclosed ” in the same Dictionary 
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has, as one nieaniiig, fenced in h In its literal meaning, the words 
“ different pieces of hind ” could mean ‘‘ different fenced-in portions 
ol land ” — tliat is, a liolding could have varying classes according to 
the degree of infestation thereof. . " 

It is to be observed tiiat the draftsman in paras, (a) and (b) of subs, 3 
uses “ ])iec6 of land ”, and in para, (c) he uses his land ” meaning the 
whole land of the ratepayer. Under para, (c), one of the principal 
steps taleeJi by a ratepayer to control rabbits or to prevent the movement 
of rabbits to or ffom hi,s land would be the erection of rabbit-prool' 
fences on his boundaries, and, consequently, such paragraph is made to 
refer to his whole land, whereas in piiras. {a) and (6) the benefit derived 
or likely to be derived, or the risks of infestation or rcinfestation, may 
be properly related to the particular piece of land in the holding so 
classified. 

I ooncludc, tlierefore, that subs. 3 means that the Board may classify 
the whole land of a ratepayer in one class, or any portion of his land in 
one class and another portion in another class having regard to the 
degree of infestation thereof, and, at the discretion of the Board, having 
regard to the other matters mentioned in such sub-section. In the 
case of Palmersfon North- Kairanga River Board v. Mayor, etc., of 
Palmerston North {(1913) 33 N.Z.L.R. 513), in which s. 93 (1) of the 
Rivers Boards Act, 1908, which ]Di*ovided — 

“ (1) In districts where rates are to bo levied on lands according 
to their classification the Board from time to time, as it thinks fit, 
may classify . . . all lands in the district, both town lands and 

country lands, into the following two or three classes, at the dis- 
cretion of the Board, that is to say — {a) lands liable to great actual 
damage : {b) lands liable to less actual damage : (c) lands indirectly 
liable to damage.” — 

was inter]3reted by Sir Robert Stout, C.J., who said : 

“ The question is, suppose a man owns a block of land, must 
“ it as a whole come under one of the classes (a), {b), and (c) in section 
“ 93, ... Or may j^art of his land be under (a), part under (b), 

‘‘ and part under (c) ? It was contended for the defendants that, 
as the valuation rolls are made up under the Valuation of Land 
Act, 1908, and as these rolls must be used liy the River Board 
"... the property of an owner must be all in one class. If 
that is so, it is, I think, clear that effect cannot be given to the 
provisions in tlie statute for the classification of lands for rating. 
” There is nothing in the Act controlling the Avide poAvers to classify 
" lands confeiTod on the Board by section 93 and the foUoAving sections. 
“ 1 am, therefore, of ojiinion that question 3 must be answered 

“ that any separate ])roperty may be diAuded — that is, classified — 
part under (a), part imdcr (b), and part under (c) in section 93 of 
“ the River Boards Act.” {ibid., 519, 520). 

Although the classes into Avhich the different pieces of land in the 
Rabbit Board District may be classified are not set out in s. 07, I thinlc 
it suggests tAA'o or more classes, such as : (a) pioco.s of land infesteii by 
rabbits ; (6) pieces of land lightly infested by rabbits; and (c) pieces of 
land free of rabbits. This Avould give effect to the force of the word 
“ degree ” therein. But, of course, in so classifying such j^ieees of 
land," the Board may take into consideration the other matters set out 
in subs. 3. The result of this further consideration could be that the 
land Avould roA^eit to a higher or loAver class, as the case may bo, so that 
in the end there may ho only two classes. 
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In tlie carty stages of the Board, when its work is intensive over the 
whole district, I do not think it is hound in law to make more than two 
classes for example: (a) land affected, whether lightly or otherwise, 
by rabbits ; and (&) land not affected by rabbits. That would be having 
riard to the degree in vliich different pieces of laird were affected by 
rabbits ; for some would be affected and some would not be affected. 
The non-affected land must fall into some class, for if it did not, that 
would not be classifying all the land in the district as the Board is re- 
quired by subs. 2 to do. The further classification of the infested 
land into more classes may depend, in my opinion, on how the Board 
{letermines to use its discretionary power under the remaining con- 
siderations given to it under subs. 3. For example, the Board may 
determine that some lightly-infested land is .subject to reinfestation, 
and it eaimot, at present, be removed from a general classification as 
iniested land into a lower class ; or it may determine that, while there 
is work to be done on a property, it cannot remove it to a lower class 
if this would prevent it from functioning for want of funds. Tliis, 
I think, would be a relevant circumstance under subs. 3 {d). 

Rabbit Boards were established for the purpose of de.stroying rabbits 
in the district, and the collection of sufficient revenue to effect that pur- 
pose is necessary. It is clear from the decision in Munro v. Wailiojmi 
Rabbit Board ((1935) 1 N.Z.L.G.R. 62), that, where there are tivo 
or more classes, rabbit-free land cannot be placed in the highest 
class : that would not bo giving effect to s. 67 of the principal Act. 
I do not think that the above interpretation of the nnrds “ pieces of 
land ”, as referring to the respective portions of a ratepa 3 ’-er’s proiDerty, 
is affected by the use of the words in para, (n) of s. 67 (7) of the Rabbit 
Nuisance Act, 1928, namely, 

‘‘ that the land of the appellant . . . has not been fairly 

“ clas.sified 

I think the word " land ” therein is used in a more general sense as 
including any land so classified as aforesaid, which the appellant con- 
siders to be' unfahly classified. If a ratepayer owns two properties 
separated bj'' another ratepayer’s land, one of which could bo properly 
classified in “A” and the other in “ B ”, in my opinion, it w'ould by 
quite unfair to put both properties in ‘‘ A ”. 

I conclude, therefore, that the words different pieces of land ” 
in s. 67 (3) refer to the separate portions of land of the .same ratepayer, 
as well as to the different pieces of land, regarded as a whole, of each 

ratepaj’er ill the district. 

Mr. Arthur contends (1) that the Board made no attempt to classify 
the land of individual ratepaj'ers having regard to the degree in which 
such land was affected bj" rabbits, and (2) that the Board made no at- 
tempt to classify the different pieces of land of each individual rate- 
payer having regard to the degree in which each such piece of land Avas 
affected bj’' rabbits, and consequently, .such classification is unfair. 
These contentions involve an examination of the facts. The question 
finally to be answered in each appeal is : Has the land of the appellant 
been fairly clas.sified ? The burden of the proof of that is on the 
appellant.' Used in the context in which it is used, I think the u^ord 
“ fairly ” means simply “ justly 

I think the following facts are clear : 

{a) The classification was made by the Board. 

{/;) The members of the Board called to give evidence had a knoAv- 
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ledge of the area classified, and, in the case of the Chairman, at least, 
such knowledge had been acquired by observation over a long period of 
jT-ears. 

(c) The members had the advantage of past monthly reports of 
their foreman, although no special report' was called for from him at 
the time the classification was made. 

{d) The members in meeting considered the classification. The 
Chairman said they took the degree of infestation as a primary con- 
sideration and the benefit received by the Board’s operations, the risk 
of infestation or reinfestation and the steps taken by the ratepayer to 
free his property of rabbits as a secondary- consideration. 

(e) The Board made no attempt to divide the land of any one 
ratepayer for the purpose of making a classification, on each piece of 
land therein affected by rabbits. The whole property went into one 
class or the other. 

(/) The Board considered that, if the land were in any way infested 
by rabbits, and if work was still to be done thereon, it must go into 
” A ” class ; but that, if the land was entirely free of rabbits, but had 
no work done on it, and was not likely to have any work done on it in 
the near f\itui‘e, it must go into B ” class, f^he result was that 123 
properties went into class “ A ”, and three into class “ B ”. 

(g) The evidence clearly demonstrates that the properties in class 
” B ” have been fairty classified. 

(h) The evidence also clearly demonstrates that the 123 properties 
in class A ” have varying degrees of rabbit infestation thereon. 

Examining the evidence with reference to the land of each 
appellant, I think the clear inference to be drawn therefrom is that : 

(а) The land of each appellant has difficult patches from which 
the more or less cleared paddocks can be reinfested and that each of 
the so-called cleared paddocks have some rabbits on them. 

(б) In particular, the evidence proves that : 

Mr. Mouat has 1,000 acres of scrub-land with rabbits on the edge.s 
thereof. Of the remaining portion of his land, there are j'abbits in the 
gorse and scrub in the deep gullies. Because of the scrub and gorsc‘ 
on his property, it is difficult to clear of rabbits. 8o long as there are 
rabbits in the scrub and gorse, the more or less clear land on his propei’ty 
will be subject to reinfestation from such localities. The appellant 
admitted there could bo rcinfestation from such sources. His land 
has always been classified in “ A ” class. He has done some work 
himself in clearing the rabbits from his property. In so far as the cost 
of the work done by the Board on his jjroperty is considered, it has spent 
approximately £5 more than it has taken from him in rates. Taking 
into consideration the degree; of infestation on his propei'ty, it is bel<>s\- 
the average of the remaining properties in class “A”. That briefly 
sums up liis position. 

Mr. Minty has a ridge; of 291 acres in the middle of his property 
which is badly infested with rabbits, and there are some rabbits on the 
remainder of his property in the scrub. The more or loss clear lanrls 
on his property are subject to reinfestation from the ridge and pockets 
of rabbits in the scrub. Although last year on a general rate leviofl 
under s. 65 his property was classed in “ B ”, and a lot of work has 
recently been done on it by the Board, it remains still one of the worst 
risks for reinfestation from the sources previously mdicated. He has 
done some, work himself in controlling or clearing rabbits from his 
])ropcrty. The Board has expended more on his property over the 
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porioil or its operations to it tas received “ rvicos 

nl.nur Ins 1)6011 £583 7s. 6d., the approximate cost of the other sei vices 
]f:fpio^toob one-tlnrd'ot thU 

£1<)4 (Is Od . The Board so far has received m rates £20.1 2s . 8d. = ^ 

a deficit of £508 11s. 4d. It is obvious from these figures that other 
asked at present to carry portion ot the cost of tlm 

hnVon his hoperty. h^aki.^ into - ‘Sic 

infestation on^liis property, it is above the average ot the piopertio. 

‘’'“*lr!'a.amberiato Of the 4,1S4 acres owned by 
he lias 2,500 acres, which, he sa 3 ia, are covoretl with dense sciuh and 
such land is wholly unproductive. He admitted that his piopOTt) 
was infested, but not badly infested ; and that there were a tew rabbns 
mi a pShJ part of ih He admitted _ that there was still vmrk to 
bo done on his ])ropert 5 '^ to keeii the rabbits down. He a so 
tLt there a^^^ a lot of ratepayers in class “ A” with less rabbits than 
he has. Tlie difficulty he is in is that he has a large area of improductm^ 
land upon which the method of rating on the f 
heavv burden. He has done a lot of work on his Imid to dear it ot 
rabbL. The Board has also done a lot of work on his land. It has 
expended in wages £296 17s. Id., costs o matenal, etc., £98 19s. ..4 
and he has paid in rates £391 2s. 4d., leavmgadeiiciency of £4 L,^. lid. 
on these operations. His property is subject to remfestation P^iticu- 
larlv from the face, and is about the average ot those classified A 
^Section 67 (7) gives a person aggrieved by the classification 
the right to appeal against it upon the ground that the land of the 
appellant has not been fairly classified. The use \ 

sLms to indicate not only that the classification of the land 
be fair, iust, or equitable, but also that such classification must be dui} 
made in accordance with the requirements of the section. Subsection 
11 provides that 

“ Every classification list . . • signed by a IMagistrate m 

the ease of any such appeal as aforesaid, .shall, for the purpose of any 
proceedings for the recovery of rates, be sufficient evidence ot_ a 
classification (hdy made by^the Board in accordance with the require- 
nients of this section ...” 

ndiis clause is evidentiary, but it does imlicate that the section requires 
a classification to be “ duly made by the Bom'd in accordance with the 
“ requirements of this section'' . I understand this latter question, nanicl} , 
whether tlie classification was duly made in accordance with the require- 
ments of the section to be the gravamen of Mr. Arthur's contention. 
Upon the evidence, he cannot and does not, seriously contend that, on 
a comparison with the other properties placed in class •• A ” or cias.s 
“B”, some, at least, of each appellant’s land has been ‘’fairly placed 
in class “ A ”. For the balance of such land, he contends that the 
Board did not haix' regard, as it is required to do by the first paragraph 
of subs. 7, to the degree in which the different pieces of land of ctuiii 
ratepayer were affected by rabbits, that is, the Board (lid not divide 
the land into different pieces for the purjiosos of its classification. I he 
chairman of the Board, speaking about that, said that wmuld be ini- 
praoticable, and I understood that to have reference to the tiimi at which 
the classification was made. The evidence does not prove either that 
any piece of land of the appellant’s property was entirely free from rabbits, 
or that, on such pieces as were almost free from rabbits, steps had been 
taken by the landowner to control the movement of rabbits Irom his 
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other infested land to those pieces. The only effective control would, 
be the erection of rabbit-proof fencing around the almost- cleared area 
to prevent the reinfestation thereof. One landowner, who is also in 
A ” class and does not object thereto, gave evidence that ho had clone 
that on portion of his property at a cost of £700. 

I think, although the degree of infestation amongst the clifferent 
])ioces of land is the primary consideration to be given by the Board 
in makiiig its classification, yet so long as it uses its discretionarj?^ powers 
under s. 07 (7) reasonably, it can remove any piece of land from a lovcer 
class to a liigher class, or vice versa, so that the whole of the land of any 
one rate]>a..yer ma,y be ultimately in, one class, whether he has almost 
cleared patclu^s on it or not. This must be the position when the Board 
in tiro first year or so conmiences its operations in a district, and is not 
in a position to say that any portion of its area is free of rabbits. I 
do not doubt that, in these jcarticular classifications, the Board took 
into consideration the risk of reinfestation of the moi’e or less clear 
areas from the infested areas, the benefit the property-owner had de- 
rived from their operations and was likely to derive in the future, the 
steps taken by the landowner to free or control rabbits on his property, 
and the revemue required to continue its operations over the whole 
district, which, i think, is a relevant circumstance undci’ para, (a) ; 
and that, taking the degree of infestation into consideration as a primary 
matter, these other matters removed the more or less clear areas back 
into the category of an infested area so far as a classification tliereof 
was concernecl. In their words, if there wcj’c rabbits still on the pro- 
])erty and work had to bo done thereon, then the property u'ent iirto 
class “ A In this, I do not think they were unreasoiiable, for, if 
the Board does not got the revenue to carry its oi)erations to fruition, 
then the work done up to the ]:>resent a^uII be done in vain. Up to the 
present, none of those ap])ellants has been called ui)on to pay out more 
money in rates than he has received by way of the cost of services ex- 
pended on his ])roperty, to free it from rabbits. 

For the above reason, 1. conclude, therefore, that the land of each 
appellant has betiii fairly classified. 

The list will, therefore, be confirmed without amendment. No order 
is made as to costs. 
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Solicitors for the appellants : Haiiau 
Solicitors for the respondent Board : 
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GRAHAM AND OTHERS v. MT. EDEN BOROUGH. 

H)5r). April 1,^1, ))efore Mr. H. Jenner A¥ily, S.M., at Auckland. 

Rair^i and Ratmj—Valmitian Bollr-Annual yakie—B^nt of Divelling- 
honscfi suhjf'd lo Restrictions of Tenancy Act, 1948— Annual I aim 
■isscssed in Ih'cess of Rent received by Landlord — Annual value to be 
assessed on Basis of New Vakiation not on Exiting Government 
Valuation— Vnhie of Fee Swvple not subject to any Deduction on 
Account of Tenancy subject to Tenancy Act, 1948—^^ Rateable Value 
—Rating Act, 1925, ss. 2, 8 {4). 

Tlie fair rent that is fixed under tlie Tenancy Act, 1948, cannpt 
be taken as the annual value for the purposes of the Rating ^Act, 
1925, as the considerations affecting the real tenant under the first- 
named Statute do not apply to the hypothetical tenant under the 
Rating Act, 1925. 

Dtmedin City Corporation v. Young ((1941) 4 N.Z.L.G.R. 
72) applied. 

The provision in para. («) of the definition of .Rateable value 
in s. 2 of the Rating Act, 1925, as to valuations on the annual value, 
which is in no case to be “ less than five per centum of the value 
of the fee simple thereof ” requkes that a nevy valuation of the fee 
simple of XR’operty must be made, and used, if necessary, not only 
as a cheek to such rateable value but also to increase that value, 
if needs be ; and that, consecpiently, such five per centum is not 
to be calculated on the existing Government valuation of the pro- 
perty. 

hi re the Rating Act, 1908, and Re Baigent ( (1020) 15 M.C.R. 62) 
<lisagreed witli. 

As the basis of viiluation on the annual value is tlie value 
of the estate or interest of the owner therein, and a neekly or 
monthly tenant, as such, has no estate or interest in the land, the 
whole of the value of the fee simple should be assessed against the 
owner of the property, without any rebate or reduction by reason 
of the fact that the projierty is let to a tenant who is protected 
under the Tenancy Act, 1948. 

Findlay v. Valuer-General ( (1954) 8 N.Z.Ij.G.R. 270) apxilied. 

GUKiSTION OF LAW arising out of objections to valuation on annual 
value basis of certain dwellingliouses subject to the Tenancy Act, 1948. 

The issue in this group of objections was whether or not a tenanted 
property should be assessed on the rental actually paid under the re- 
strictive provisions of the Tenancy Act, 1948, or whether it should be 
as.sessed on a hypothetical rent even though the latter rent may be in 
excess of what is being so paid. In all this group of cases the iiroperties 
concerned were dwelliughouses subject to tenancies and objections were 
lodged by the landlords against an increase in the valuations for the 
purposes of the Rating Act, 1025. The Mt. Rdon Borough for some 
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some time past had adopted the system of rating on the annual value 
and it would appear that in the new valuation prepared by the Councirs 
valuer the annual value of the properties concerned in these applications 
had been assessed at more than the actual rents being received by the 
landlords from their respective tenants. In Mr. Graham’s ea.se, the 
annual value was assessed at £87 which would be equivalent to a rental of 
£2 2s. a week (approximately) or alternatively to a capital value of 
£1,740. The basic rent of this property which had been paid for some 
four or five years was £1 15s. and the 1952 Government Valuation was 
£1,430. 


Bennie, for the objectors. 

Borough Valuer in person. 

Cur. adv. viiU. 


Wily, S.M. Counsel for the objectors submits that the “ rateable 
value ” as defined under jiara. (a) of the interpretation of those 
words in s. 2 of the Rating Act, 1925, is limited to ascertained rent as 
actually being paid under the protected tenancy, i.e., £1 15s. per 
week or £91 per annum less 20 per cent, which gives an annual value 
of £73. He further submits that the value of the fee simple is limited 
to the capital value as appearing on the Government Valuation Roll, 
and this Court is limited in its minimum assessment to 5 per cent, of that 
valuation of £1,430, which is also £73. In support of this submission, 
counsel relies on Smif/i v. Lomr Hutt City Council ((1945) 6N.Z.L.G.R. 116) 
and MacDuffs, Ltd. v. Lou'erHuttCityCorporaUon{{ld4:'7) GN.Z.L.G.R. 259). 

“ Rateable value ” is defined in s. 2 of the Rating Act, 1925, as 
“ (a) In respect of property within any district where the system 
of rating property on its annual value is in force, means the rent at 
which such property would let from year to year, deducting there- 
from twenty per centum in case of houses, buildmgs, and other perish- 
able property, and ten per centum in case of land and other heredita- 
ments, but shall in no case bo less than five per centum of the value 
of the fee-simple thereof,” 

Dealing, first, with the effect of the Tenancy Act, 1948, in respect of 
which counsel relies on the decision in S7nith v. Lower Hutt City Council 
( (1945) 6 N.Z.L.G.R. 116). In that case, in an oral judgment, Goulding, S.M., 
stated that it was impossible to disregard the provisions of the Fair Rents 
Act, 1936, when assessing annual value under this Act, He then would 
appear to have assessed the annual value as if for a fair rent on a value of 
£2,250, being the purchase price of the house. There does not aiipear to 
have been any other evidence of value except the purchase price actually 
paid. Little assistance can be gained from this decision as the facts 
are not stated in any detail, and it appears that the annual value so de- 
termined was considerably lower in proportion to the whole than what 
was actually being paid as a rent for approximately half of the premises. 

The same learned Magistrate, however, in the later case of Mac- 
Duffs, Ltd. V. Lower Hutt City Corporaiian ((1947) 6 N.Z.L.G.R. 259) re- 
viewed the authorities in detail and came to the conclusion that he could 
see no reason to alter the view expressed in Smith's case and stated : 

In assessing properties for rating purposes, in ray opinion, a valuer 
must take these matters into consideration. I have no doubt that there 
will be differences of opinion amongst valuers as to the effect upon the 
hy])othctical tenant of the legislation. That is inevitable” {ibid., 267). 
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From ilic facts as set out in the judgment {ihid., 261) it would appear 
tliat tlie annual value of MacDuffs’ property valued as if the rent was 
paid under the Economic Stabilization Emergencj^ Regulations, 1942, 
would have been £676 12s. 6d. MacDuffs’ property was not let to a 
tenant, but part of the adjoining and similar luoperty of A. & W. Smith, 
Ltd., was tenanted, and, there being no satisfactory capital values ol 
these properties submitted, the learned Magistrate accepted the rental 
actually being paid for portion of Smith’s property as being comparable 
and then amended the two assessments for the whole of these two pro- 
perties by acjcepting the rent actually being paid for part of one as the 
comparable hypothetical annual value of the properties , 270). As 
a result MacDuff ’s property was fixed at £990 rateable value, being a figure 
considerably in excess of the rental value as if fixed under the Economic 
Stabilization Emergency Regulations. There was no evidence before 
the Court that a fair rent had been fixed for the tenants of Smith’s 
property. 

If mv interpretation of these facts is correct, then it would seem 
that although it was decided in MacDuffs’ case that, although the effect 
of the Eair^ Rents Act, 1936, and the Regulations referred to above 
must be taken into consideration, that can only be as to their general 
effect on hypothetical rents, and that annual values are not assessed as 
on a fair rent basis as was done in Smith’s case, but on a comparative basis 
with other properties in the locality. It would seem that to take the 
rent that is actually being paid is not the proper basis of assessment. 
This was clearly pointed out by the Court of Appeal in Dunedin City 
Corporation v. Young ((1941) 4 N.Z.L.G.R. 72), where the late 
Sir Michael My&i's, C.J., in delivering the judgment of the Comf 
stated : ‘‘ The basis of rateable value of a property is not the rent that 
is beiiig paid by the actual lessee or tenant to the owner of the property, 
but the rental which a hypothetical tenant would be prepared to pay 
on the basis of a tenancy from year to year ” {ibid., 77). 

The valuer has a duty under s. 8 (4) of the Rating Act, 1925, to 
prepare his valuation list on or before January 15 of the year in which 
the valuation is to be made “ setting forth the rateable value, according 
to the best of their [his] skill and judgment”, and, under subs. (6) of that 
section, he is given powder to enter on land “ for the purpose of valuing 
the same”. I do not think that there can be any doubt that under 
the provisions of s. 8 the valuer must prepare his valuation of the in- 
dividual properties on his list and for this purpose must make his o^vn 
valuation of the rental value of each property whether tenanted or other- 
wise. As was stated hj Kennedy, J., in Dunedin City Corporation v. 
Hames ((1947) 6 N.Z.L.G.R. 341), after he review^ed many of the 
authorities : “ The general result of these authorities seems to me to 
necessitate this — namely, {a) that the valuer should value the 
premises as they are, with all advantages and disadvantages . . .” 
{ibid,, 367). 

Ill this case, the question of the valuation of licensed premises ivas 
before the Court of Appeal particularly in relation to the goodwill thereof 
and the judgment of the Court of Appeal is briefly as set forth in the 
headnote, namely: 

“ Where the system of rating on the amiiial value is in force, 
the local authority and its valuer are entitled to treat and envisage 
licensed premises as premises which will continue to be licensed, and 
to value them as they are, taking into account any enhancement in 
value due to the existence of a licence and as premises to Avhich a good- 
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will in respect of the business therein conducted attaches if, in fact, 
an\^ such goodwill does attach ; ...” 

From this decision, also, it is clear that the valuer must value 
premises as the}'- are with, in this case, the advantages attacliing thereto. 
Thus it would seem that, if, by virtue of the protection given by the 
Licensing Act, 1908, premises are enhanced in value due to the existence 
of a licence under that x4ct affecting those premises, then premises which 
may have disadvantages resulting from the restrictive provisions of the 
Tenancy Act, 1948 (which replaced the Fair Rents xA,ct, 1930, and the 
Economic Stabilization Emergency Regulations, 1942), may be lessened 
in value as a result thereof. It has been held in England by the 
House of Lords in Poplar Assessment Oommittee v. Roberts ([1922] 
2 A.C. 93) that the Increase of Rent and Mortgage Interest (Re- 
strictions) Act, 1920, is not to be taken into account in determining 
the value for rating purposes ; but I agree with the consideration 
given to this case by the learned Magistrate in MacDuffs, Ltd. v. 
Lower Hutt City Corporation ((1947) 6 N.Z.L.G.R. 259, 204-266) where 
he concluded that the effect of the Rent Restriction Acts of England 
was very materially different from the effect of the Pair Rents Act and 
the Regulations in New Zealand. Material changes were made in the 
law as it applied in MacDuffs' case by s. 9 of the Tenancy Act, 1948, 
as amended by the Tenancy Amendment Act, 1953, in the fixation of a 
fair rent and the definition of special circumstances ” ; but this is in 
the method of computation of the fair rent and does not appear to affect 
the principle involved in this assessment. Under that Act, all properties 
let to tenants (vdth only minor exceptions) are subject to the provisions 
of Part II of the Act and are therefore subject to the fixation of a fair 
rent under the provisions of that Part. Thus the annual rent a hypo- 
thetical tenant would be prepared to pay for the right to occupy any 
property on the basis of his being a tenant from year to year is subject 
to adjustment under this Act if he concludes a contract of tenancy with 
the owner thereof. All premises, whether now let or to be let in the 
future, are so subject ; and to this extent I agree with the decision in 
MacDuffs' case that the effect of this Act cannot be disregarded. It 
is a restriction that attaches to all properties if and when let, and may 
even under s. 8 (7) apply to a prospective letting. As a result, rental 
values must have some relation to the rent that could be fixed as a fair 
rent under that Act. However, that is the extent of the effect of that 
legislation. The fah rent that is fixed under the Tenancy Act, 1948, 
cannot be taken as the annual value for the purposes of the Rating Act, 
1925. The considerations affecting the real tenant under the former 
Act do not apply to the hypothetical tenant under the latter Act. The 
rent actually being paid is not the basis for assessment of annual rent 
(see Dunedin City Corporation v. Young, supra) and, further, such rent 
may be a basic rent under the Tenancy ilct, 1948, which may be above 
or below a fair rent allowed under that Act or it may be a fair rent as 
determined by that Act when many other relevant matters per se of the 
parties must and might have been brought into consideration. >Such 
rent may or may not happen to coincide with the hypothetical rent 
required under the Rating Act, 1925. 

Thus, to summarize, it would appear that although the Tenancy 
Act, 1948, maj'' by its general application affect generally the hypo- 
thetical annual rent to be determined under the Rating Act, 1925, the 
rent actually payable for a property subject to the Tenancy Act, is not 
tlio rent to be taken as the rateable value of the property concerned. 
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The valuer appointed under s. 8 of the Rating Act 19^, has a duty 
to indeuendently all properties included on his valuation list, bearing 
irndXrSed hj Lord Atkinson in Poplar Assessment CammUtee v^ 
Roberts ([1922] 2 A.C. 93, 109) “ that equality of rating is and should be 
one of the main objects of all rating systems.” 

While the assessment of the hypothetical anmial rent is Z 

annual value shall in no case be less than five per cent, of the jalue 
the fee simple. Counsel in this case submits that such five pei cent. 

must be calculated on the existing government yahiation of t p 

nertv and relies on the judgment m In re the Bating Act, 1908, 

\mnmt bl920) 15 M.C.R. 62), where the learned Magistrate so held, 
fdo' ag^ee ^hh this judgment. The Rating Act, 1925, m^es i 
finite clear that for rating on capital value or unimproved value, 
defined in s. 2 , the valuation appearmg on the valuation roll is to e a ^e 
as such rateable value. A different phraseology is used 
value system is in force, i.e., the value of the fee simple 
then makes special provisions for valuations requiredfor such annual- 
value systems and provides under s. 7 for annual or triennial va ua i 
and under s. 8 for the appointment and duties of valuers, 
to earlier in this judgment. The Legislature, m incorporating a 
nhraseoTogy , did so for some purpose ; and that purpose is made clear 
by the provisions of ss. 7 and 8 above referred to which Fovi^le for 
the appointment of a valuer by the local ^^^^ority co^^^ 
nose of carrying out an annual or trieimial valuation. To assess tne 
hypothetica/reiit it is necessary for the valuer to work from some valua- 
tion of the property, and, if the Legislature had intended him to ^und 
by the existing Government valuation, it could have so 
did not do so; in fact, it went further and gave the valuer a legal ri^ht 
of entry for the purpose of valuing the land or premises. It is clear 
that the learned Magistrate in 31 acDuffs^ ea.se regarded the then govern- 
ment valuation as quite unreliable. The valuer may submit his own 
valuation of the premises, and the Court is not bound ^^o accept the valua- 
tion as appearing on the valuation roil made under the Valuation of 
Land Act 1951. Such Government valuation may be outside the 
annual or ’triennial period and in some cases may be much earlier in 
point of time and, therefore, unreliable. This view is further con- 
firmed by s. 8 (U) of the Rating Act, 1925 (added by s 2 of the 
Rating AmendmLt Act, 1954), which enables the local authority to 
appoint the Valuer-General as valuer if the Valuer-General so agrees. 

This raises a further point as to whether the valuer, in so assessing 
his value of the fee simple, should allow any rebate or reduction l^J^ason 
of the fact that the property is tenanted by a tenant protected undei the 
Tenancv Act, 1948 The value to be adopted is the value of the fee 
simple,' and no provision is made for the reduction of any charges. The 
basis of the assessment of value is the value of the estate or mteiest 
of the owner therein. A weekly or monthly tenant as such has no e.state 
or interest in the land that gives him a rateable value; and thus tlie whole 
of the value of the fee simple should be assessed against the o wner ot the 
property ; see Findlay v. ValmrMeneral ((1954) Is Z L.G.R. 270) where a 
£milar decision was made in an appeal under the Valuation of Land Act, 
1951 It is possible that the five per cent, of the value of the tee simple 
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may be greater than the rent payable under the Tenancy Act, 1948, 
but provision is made under that Act that would avoid any hardship 
that may result. It will be noted that, under s. 9 (3 a) (6) of that Act, 
any increase in rates is to be “ deemed a special circumstance ” for an 
increase of the rent to cover such increase of rates, and thus the equality 
of the burden for the rates payable on the property is borne by the per- 
son who is enjoying the occupation thereof and the amenities provided 
therefor by the local authority, 

I, therefore, disallow the legal submissions made by counsel on be- 
half of the parties objecting. The objections may proceed to a hearing 
on any other point that counsel desii'es to bring forward. 

Solicitors for the objectors, Graham and others : Bennie, Cox, and 
Omiick (Auckland). 

Sohcitors for the objectors, Melville and others : Melville, Churion, 
mid Brainsby (Auckland). 


m RE PUKEMIRO COLLIERIES, LIMITER. 
IN RE QUEEN’S ARCADE, LIMITED. 


1955. May 5, 17, Auckland City Assessment Court. Before Mr. H. 
Jenner Wily, S.M., Chairman. 


Rates and Bating — Valuation Roll — Annual Value — Award limiting 
Amount of Bent chargeable to W orJcer — Premises valued at Higher 
Rental Value — Comparative Rentals in Valuation District not subject 
to or limited by Restriction placed on Individual Letting of Any Parti- 
cular Premises — Rating Act, 1925, c. 2. 


An award provided that if an employer provided a worker with 
living accommodation of a certain minimum standard, such employer 
might not deduct more than 15s. a week from the worker’s wages as 
rent, or charge the worker more than that sum as rent. 


Each of the owners of two premises had let such accommodation 
to caretaker employees at the maximum rent allowed by the award. 


The City Valuer assessed the annual rental value of the premises 
so occupied at £62, being equivalent to a hypothetical -weekly rental 
of£l 10s. 


Held, 1, That, by its own election or choice, and for its own 
benefit, the owner of the premises in each case had selected a parti- 
cular class of person as its tenant, and it was prepared to take a less 
rental than a hypothetical tenant might reasonably be expected to 
pay by reason of the value of the premises.. 

2. That the comparative rental value of one property with an- 
other in any rating district cannot be subjected to or limited by any 
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restriction placed on an individual lotting of any particular Pi;«nnses 
by reason of some special circumstance peculiar only to ^lie paities 
to tliat letting, as distinct from restrictions relating to the property 
itself. 

The objections were accordingly dismissed. 

OBJECTIONS to valuations, made under the Rating Act, 192o. 

The issue in these two objections was identical. Both objectors 
owned and were the landlords of large city premises occuped by “any 
tenants ; and, in each case, a flat at the top of the respective buildings 
was let to a caretaker. Under Cl. 3 (6) (i) TO' of 

Caretakers, Lift Attendants and Watchmen s Award, 1947 (47 Bk ot 
Awards 3187, 3190) it is provided that if an employer provides a worker 
with living accommodation of a certain minimum standard, such employer 
shall not deduct a greater sum than 15s. per week from the worker s 
w'ages as rent, nor charge the w'orker more than los. rent. 

In both the premises, the owners had such accommodation let to 
caretaker-employees at the maximum rent allow^ed under the award of 
] 5s per week. The City Valuer assessed the annual rental value ot the 
premises so occupied at £62, being equivalent to a hypothetical rent of 
£1 10s. per week. 

Donne, for Pukemiro Collieries, Ltd. 

Southidd', for Queen’s Arcade, Ltd. 

G. P. II. Hanna, for Auckland City Corporation. 

Cur. adv. vult. 

Wily, S.M. Counsel for the objectors submit that the limitations of 
the award as to the rental obtainable is a disadvantage attaching to the 
premises such as is referred to in Dunedin City Corporation v. Hames 
((1947) 6 N.Z.L.G.R. 341, 367) and also as referred to in my more recent 
judgment in OraJiam v. 3It. Eden Borough {ante p. 184). Counsel 
for the respondent, however, submits that the election to allow the 
caretaker to occupy the premises is an optional choice by the owner 
of the buildings, and that the restrictions in the award cannot 
affect the first general iirinciple of rating that the burden of rates is to 
be borne equally in accordance with the value of the rent payable by a 
hypothetical tenant or the value of the fee simple. In the course of his 
submission.s, he referred to Rcwi/ord v. South Worcestershire Assessment 
CmnmiUeeiimi] 1 K.B. 675 ; [1947] 1 All E.R. 299) and to an unre- 
ported decWon by McKean, SAT., in Be J. S. Donald and AucMand City 
Council (Auckland : 1933 (not reported)). 

In the Bomjord case, certain dw^ellings w'ere agricultural proi)crties 
mirier the Local Government Act, 1929 (Eng.), and were let to employees 
at the rate of 3s. per w'eek, which rental was a maximum fixed under tlie 
Agricultural Wages (Regulation) Acts, 1924, and 1940 (Eng.). The 
local authority assessed the annual rate at 5s. per week, which \\ as con- 
firmed by the Assessment Court ; and, on appeal to Quarter Sessions, 
a Case was stated to the Court of Appeal, which upheld tlie decision ol 
the Assessment Court. This case is not wholly in point with the present 
case ; but the same general principles apply and the remarks of Tucker , 
L.J., are fullv in point where he states : “ To begin with, it naralrl be 
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a surprising result, from the rating point of view, if an Act fixing tlie 
i-eiuii Herat ion of agricultural workers had had the effect of fixing one 
uniform gi’oss value for all kinds of hereditaments of different sizes 
■■ and types in Worcestershire merely because they were occupied by a 
particular class of person.” {ibid., 582, 301). 

ft would appear to me that, by its own election or choice and for 
its own Ijenefit, the owner of the premises in issue here lias selected a 
particular class of person as his tenant. By such selection it may well 
lie, although 1 am not informed on this point, that the owner of these 
premises olitains some liirthcr benefit for himself other than the 15s. 
rental, and for his other tenants, by having a caretaker resident on the 
premises. For this reason, lie may be prepared to take less rental 
than a hypothetical tenant would pay, and which the City Valuer suli- 
mits could be obtained by reason of the value of the premises. 

In Ee J. B. Donald and Auckland City Council, referred to above, tlie 
same issue as in these present cases w'as considered by the learned Magis- 
trate. He stated that ” For the purposes of a rating assessment the tenant 
“ is hypotlietical and so also is the rent. The rent actually received is not 
‘ ‘ the conclusive factor although it is in most cases taken to bo the rent that 
“ this hypotlietical tenant might reasonably be expected to pay. It has 
“ been lield, however, that for rating purposes the Avord ‘ rent ’ means 
something which is not conditioned by the legal relations existing 
between an actual landlord and an actual tenant. When there are 
“ conditions affecting or limiting the receipt of the rent in the hands of 
the landlord, those conditions must be disregarded. . . Realities are 
“ frequently disregarded in the attempt to ascertain Avhat the hypo- 
“ thetical tenant might reasonably be expected to pay. The limita- 
“ tion imposed by law on the landlord in the case before me prevents 
“ the landlord from making his tenant pay more than a certain sum, 
“ but the rateable value of the property is not limited by the maximum 
amount chargeable under the award”. 

With this conclusion, I respectfully agree. The equality of the 
burden of rating can be achieved only by the comparative rental value 
of one property with the other in any rating district ; and such rental 
value must not be subjected to nor limited by any restriction placed 
on an individual letting of any particular premises by reason of some 
special circumstance peculiar only to the parties to that letting, as dis- 
tinct from restrictions relating to the property itself. 

Both objections are accordingly dismissed. 

Objections dismissed. 

Solicitors for the first objector : Morpeth, Gould, Wilson, and Dyson 
(Auckland). 

Solicitors for the second objector : Nicholson, Gribbin, Eogerson, and 
Nicholson (Auckland). 

Solicitors for the Auckland City Corporation : Butler, White, and 
Hanna (Auckland). 
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IN RE TONSON. 

1955. Ai)ril 1 ; May 11, before Mr. J. B. Thomson, S.M., at Wellington. 

I'nblic Health — Food Hygiene — Apjdication for Registration of Shop for 
Sale of Food — Requisition hy City Corporation's Chief Sanitary 
Insgyector as to Worh to he done, hi compliance with Regulations, before 
Issue of Licence approved — Apjpcal by Shopkeeper to Medical Officer 
of Health declined— Application to 31 agistrate on Appeal against 
such Ref usal— Inspector' s Requisition not a “ decision " under Regu- 
lations — No Primary Right of Aqipeal to hledical Officer of Health — 
Appeal to 3Iagistrate, not available — Food Hygiene Regulations, 1952 
(Serial No. 1952174), Reg. 68. 

The jurisdiction of a Magistrate, under Reg. 68 (2) of the 
Food Hygiene Regulations, 1952, to hear an appeal from a decision 
of the Medical Officer of Health depends on the existence of a 
primary right of appeal under Reg. 68 (1) to that Officer. 

Consequently, such an appeal to a Magistrate does not lie 
where the decision of the Medical Officer of Health was the de- 
clining of the hearing of an appeal from a requisition of a Chief 
Sanitary Inspector, who, upon the receipt of an application for 
registration of a shop to sell food, required the shopkeeper applicant 
to comply with the Food Hygiene Regulations, 1952, before his 
application would be considered, as the Inspector’s requisition was 
not a “ decision or requirement of an Inspector ” on a matter 
placed by the regulations within his discretion. 


1 


APPLICATION to a Magistrate under Reg. 68 (2) of the Food Hygiene 
Regulations, 1952. In substance, the applicants having unsuccessfully 
appealed to the Medical Officer of Health against the decision of an 
Inspector, appealed to a Magistrate against the decision of the Medical 
Officer of Health. 

The facts sufficiently appear from the judgment. 

Watterson, for the applicant. 

A. B. Thomson, foy the Wellington City Corporation. 

Birhs, as amicus curiae. 

Cur. adv. vitlf. 

Thomson, 8.M. The apjjellants conduct a grocer’s shop in which 
are sold (in addition to ordinary groceries) bacon, sausages, luncheon 
sausage and cooked ham. By reason of the fa,ct that the premises are 
to this extent used for the sale of meat and probably also because the 
shop is a “ delicatessen ” under Reg. 4 an application for registration 
w^as made to the Wellington City Council under Reg. 10 and the City 
By-laws on December 2, 1954. This application for regi.stration is 
of itself unimportant to tlic present proceedings ; but the response to 
it was a letter under the hand of the Council’s Chief Sanitary Inspector. 

^ This letter stated that the following work is required to be carried 
■' out in accordance with the regulations under the Health Act, 1920. 
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“ and the City By-laws, in order that the issue of a licence may he 
“ approved or the premises continued in use for any purpose connected 
“ with the sale or preparation and storage of food for sale It then 
set out what was to be done : the provision of hot water to a sink in 
the store-room and the provision of wash-hand basins in the shop in 
the ratio of one to every ten employees. 


Regulation 68 reads as follows ; 

“ 68 (1) Any person, being a person to whom these regulations 
“ apply, who is dissatisfied with any decision or recpiirement of an 
“ Inspector under these regulations may appeal therefrom in writing 
“ to the Medical Officer of Health within seven days after receiving 
“ notification of the Inspector’s decision or requirement. On any 
“such appeal, the Medical Officer of Health may confirm, reverse, 
“ or modtf3’ the decision or requirement. 

“ (2) If on any such appeal the appellant objects to the decision 
“ of the Medical Officer of Health thereon, he may, within seven 
“ days after receiving notification of that decision, apply to a 
“ Magistrate to have his objection heal'd and determined. On tliii 
“ liearing of the application the Magistrate may make such order as 
“he thinks fit, and every such order shall be final and binding on all 
“ parties.” 

The appellant appealed under Reg. 68 (1) to the Medical Officer 
of Health on the assumption that the letter of the Chief Inspector set 
out a decision or requirement of the Inspector. The form of appeal 
was not before me but nothing appeared to turn on it. The Medical 
Officer of Health replied to this appeal by a letter dated February 7, 
1955, which supported the Inspector on the footing that the facilities 
referred to in his letter were required by the Regulations, and stated 
also: “I consider the appropriate sections of the Food Hygiene 
“ Regulations are enforceable as they stand without the need for any 
prior requisition by an Inspector, and it would appear therefore that 
“ no appeal could lie ”. The appellants treated this as an adverse 
decision of the Medical Officer of Health and applied to have their objec- 
tion to the decision heard and determined by a Magistrate : that is, 
they made the application with which I am now dealing. 

The jurisdiction of a Magistrate on sneli an application as this 
must depend on the existence of the j)riinary right of appeal to the 
Medical Officer of Health. This officer was not a partj’- to the hearing 
before me, but Mr. Birks appeared as amicus curiae to argue tliat on the 
facts of this case there was no right of appeal. He put it that the true 
position was that an appeal lay to the Medical Officer of Health onl}' 
in respect of a decision or determination of the Inspector within the 
pou'ers or discretions given to him under the Regulations. 

The case was thereafter argued on tlie merits by counsel for the 
ajipellants and for the Inspector. 

I deal first with the point raised by Mr, Birics. 

It is imi)ortant to bear in mind that the contest at all times has been 
as to whether or not the Regulations themselves made it necessary for 
tlio appellants to supply the facilities in question. According to the 
Inspector’s interpretation the wash-hand basin was required by Reg. 
19 (1) {g) and Reg, 21, and the hot water over the sink by Reg. 19 (1) {j) ; 
according to the appellants these Regulations did not apply. There 
was no question of the exercise by an Inspector of any discretion ; in 
fact the Cliief Inspector’s letter of December 2, 1954, which was treated 
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as a decision or requirement of the Inspector under the Regulations 
might equally appropriately have been written and signed by the Town 
Clerk or the City Solicitor ; it is in substance a refusal b}^ the Council 
to register the shop with its present facilities. If it were so treated 
there could be no question of an appeal, but I treat it, as it was treated 
in argument, as a communication from an Inspector. 

The right of appeal given by Reg. 68 is in respect of any decision 
“ or requirement of an Inspector under these regulations The 
natural and obvious meaning of these w'ords is (a) that the Inspector 
has decided or required something and (6) that it is a decision or require- 
ment which he as Inspector is empowered by the Regulations to make. 
There are many regulations under which matters are to be “ approved ”, 
which may mean a decision by an Inspector (see Reg. 4 — definition of 
‘‘ approved ”) or which otherwise involve the satisfaction of the require- 
ments of an Inspector (e.ff., Reg. 42 (c) ) or require him to decide some- 
thing (e.ff., Reg. 19 (1) (g) or Reg. 20) and when it appears that such 
regulations exist, one would expect that it is the Inspector’s decisions 
under them which are made appealable. If the present proceedings 
are well-founded, that is, if there is a right of appeal where the Inspector 
says that the regulations apisly and the appellants say they do not, it 
is necessary to assume that the right of appeal is much wider than this, 
1 think wide enough to cover any instruction which may emanate from 
an Inspector on matters covered by the Regulations or which purport 
bo deal with such matters. This assumption should not be made in 
bhe face of a simple and obvious construction unless there is some com- 
pelling reason to adopt it. In my opinion, there is no such reason ; 
)n the contrary the assumption involves considerable difficulties, 

(1) There cannot be a right of appeal in cases where the Inspector 
lirects a person to comply with the Regulations wliere there is a simple 
uid obvious breach. The existence of a right of appeal in such a case 
rnplies that an inspector is einpou'ered to decide that the Regulations 
be not enforced : or at all events that the Medical Officer of Health 
las a dispensing power. They have no such powers and these cases 
it least must be excluded as possible subjects of appeal. 

(2) Neither can there be a right of appeal where an Inspector 
lirects something to be done which is outside the Regulations. This 
s in direct contradiction to the words of the Regulation which gives a 
■ight of appeal against decisions or requirements, “ under the regu- 
‘ lations ”, not which purport to be made under the Regulations, and 
lot in cases where the Inspector bom /ide intends to act under the 
Llegulations. Such a connotation is in fact given to words such as 
‘under” or “in pursuance of” in statutes which are designed to 
u’otect, e,f/,, Police officers or local authorities. But statutes of that 
;ort must be read in that wa3?- if they are to give any useful protection. 
It is when the actions of the person or authority intended to bo protected 
ire outside the Act that protection is required ; but the natural meaning 
if the words is otherwise (see the remarks of Gillies, J., in Ihdon Sash 
tnd Door Co., Ltd. v. Auckland Harbour- Board ( (1886) N.Z.L.R 4 
40.414.) 

(3) If the Inspector gives a direction which involves an inter- 
iretation of the Regulations, either a decision as to their meaning or 
IS to their application to particulai- facts (as in the present case) it is 
lasier to assume the existence of a right of appeal. But the Inspector 
nust be either right or wrong. Either he is telling the shopkeeper to 
lo something which the Regulations themselves prescribe, in which case 
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he himself is deciding or requiring nothing, or he is acting outside the 
Regulations. Though it may not he obvious at the time, the case must 
in fact be subject to the comments in (1.) or (2) above. It may be said 
that none the less there must be a decision in such a case by someone 
superior in authority to the Inspector and that an appeal under Reg. 68 
is a convenient way of solving the problem ; but, while the Medical 
Officer of Healtli, to whom the appeal is first directed, is an appropriate 
authority on matters relating to health, ho is not so obviously suitable 
on matters of interpretation. 

Further, the Regulations are penal regulations : the offences are 
created by Reg. 8. Regulation 68 (2) provides that the Magistrate’s 
decision is final and binding on all parties. If this relates to matters 
within the Inspector’s discretion, there is no difficulty. But if it relates 
to matters of interpretation, some arvkward questions arise. Is it 
intended that in a prosecution instituted by the Inspector a doubtful 
point of interpretation can no longer be argued by a defendant once it 
has been decided against him under Reg. 68 (2) ? The disposal of a 
quasi- criminal charge by proof of a decision on the same facts in other 
proceedings seems something of a novelty. Then it would seem that 
a defendant who had been a successful appellant under Reg. 68 could 
plead the final and l)inding decision of a Magistrate upon a prosecution 
by an Inspector, but not upon a prosecution by a member of the public 
or by the Police, because they are not parties to the proceedings under 
Reg. 68. More important, would a defendant who had been unsuccess- 
ful on an appeal under Reg. 68 be debarred by that fact from appealing 
to the Supreme Court against a conviction on the same issue ? I 
cannot believe that a right of appeal would be taken aAvay so unobtru- 
sively and so ambiguously. Then finally on this topic, these problems 
would arise only in cases where there had been an aj)plication to a 
Magistrate had a final determination under Reg. 68. If a shopkeeper 
had not appealed at all, one would not be concerned with any of them, 
though the facts might be identical with the facts in the case of another 
shopkeeper who had appealed. 

All these difficulties are avoided if one adopts the view that the only 
decisions or requirements of an Inspector which can be appealed against 
are decisions or requirements on matters wliich by the Regulations are 
X)laced ivithin his discretion. In my opinion, therefore, the present 
applicants had no right of appeal to the Medical Officer of Health and 
consequently the present application does not lie. 

That is really the end of the matter so far as I am concerned. The 
case was argued on the merits but as it will doubtless come before tbi.s 
or some other Court in another form I prefer not to express any final 
opinion on an issue AA^hich I think is not free from doubt. However, 
it may be of assistance to counsel in further argument if I give some 
indication of my present thoughts but I make it clear that they do not 
represent the result of a final consideration of the problem. 

(a) I think, though not AAlthout hesitation, that this shop is a 
delicatessen. 

{b) Therefore Reg, 19 applies as Avell as Reg. 21, I doubt if it 
AA oidd if the shop were not a delicatessen. 

(c) The only persons engaged in the shop arc the appellants, husband 
and Avife. The obligation as to AV’^ash-band basins in Reg. 19 (1) (ff) 
is related to the number of employees. It is argued that if there are no 
employees there, need be no basins. Having regard to the purpose of 
the'Regulations T should like to believe that “ employees” means “all 
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persons engaged or occupied whether masters, servants or working 
” proprietors ” ; but I am not satisfied that the word is capable of this 
meaning. However, Reg. 21 also requhes wash-hand basins in shops 
and here the obUgation is related to “ persons employed ”. I think 
that this phrase is susceptible of the wider meaning mentioned above : 
though, if it means this in Reg. 21, it must also mean the same thing in 
Reg. 19 (1) (/) relating to privies, and the result of this would be to 
require separate privy accommodation for the liusband and wife. See 
the coiTesponding sections of the Shops and Offices Act, 1921-22 (s. 50), 
and of the Factories Act, 19-16 (s. 59), which make profusion for this 
situation. 

{d) The shop in this case has living quarters attached, and the 
appellants and their family live there. It uas submitted for the appel- 
lants that the wash-hand basin in the bathroom, should satisfy Reg. 

(1) (s') (if if applied) and Reg. 21, and that the kitchen sink was 
adequate provision under Reg, 19 (1) {j). No authorit_y was cited as 
to the meaning of the words “ provided with ” in Reg. 19 (1) (g) and 
Reg. 21 and “ adequate provision ” under Reg, 19 (1) (j). I am inclined, 
in the absence of authority, to think that it wns not intended that the 
persons working in the premises should necessarily have the exclusive 
use of the recpnred conveniences or facilities. It is common kiiowiedge 
that this is not the w'-ay the word “provided” is interpreted in the 
corresponding provision in the Shops and Offices x4ct, 1921-22 (s. 50), 
where one set of conveniences is very frequently used by a number 
of offices. I am inclined also to think that each case of the present 
type is to be considered on its owm facts; that, wliere a shop and living 
quarters form part of one structure, facilities in the living quarters may, 
in some cases (but not in all), be considered to be adequate provision for 
the adjoining shop. In this case my impression is that the wash-hand 
l)asin in the bathroom should not be regarded as sufficient for the shop 
i)ub that the sinlc in the Mtchen is a sufficient provision for washing 
utensils under Reg. 19 (I) (j). 

However, as I have said, these observations are not fully considered 
and are not to be taken as matters of decision. 

Application dismissed. 

Solicitors for the applicant : AtJcinson, Dak, Mather and Watterson 
(Wellington). 

Solicitor for the Wellington City Corporation : City Solicitor 
(Wellington). 
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ANNUAL HOLIDAYS. 

— Worker taking Whole of Annual 
Holiday hefnro Hoinilusion of Qualifying 
Period— \Vorkor voluntarily terminating Em- 
ploymt^nl. before Com[)U',tion of that Period 
— 'Taeit Under! a.king on Worker’s Part to 
easinphde Year ol‘ Qualifying Service — 
Bm})loyer’s Might to deduct Proportionate 
Part of .Holiday Po.y from Pay before 
Worker's Termijiation of Service— Annual 
Holidays Act, 11)44. s. 3. 

Miiavshav (1 vsi’KcToii oi' Awards) V. 
WeI.TANUTON' H \RBr)U.R Bo.vrd 

Ct. Arb. 3 

BY-LAW. 

1 . Ac(nunuhi.tion of Rubbish oxr Y'acant 

Land — “ Suffer to be dx'positcd or to ae- 
<5umulate . . , rnbliish ” — Knowledge of 

Successive Deposits of Rxibbish — Reasonable 
Steps open to Defendant to prex-ent Accumu- 
lation not taken — “ Suffer.s 

Cameron e. PAOi.iL - S.C. 84- 

Boarding-house Licence. 

See Municipal Corporation. 1. 

2. Dogs — Offence to keep Three or 

More Dogs without Licence from City 
Coimcil — Two Dogs registered in Name of 
Defendant’s Wife, One in Daughter’s Name, 
and Two in Defendant’.s Name — Defendant 
Liable for Breach — “ Keep ”. 

Paull P. Clowes -■ M.C. 124< 

3. — — Street Procession — Regulation of 
Ih’ocession in Named City Streets without 
Permit— By-law not a Prohibition — By-law 
not ultra rires or Unreasonable — ilunicipal 
Corporations Act, 1933. s. 364 (19). 

An DER.SON e. Hare - - M.C. 152 

CONTRACT. 

Electricity Supply — Contract by Supply 

Authority providing for Minimum .ilnnuai 
Payment for Electrical Energy supplied — 
Hsitioniug of Power imposed — Refusal by 
Consumer to pay Excess over Mmimum 
Charge — Action by Crown for Payment 
thereof— No Proof of Consumer’s roquiring 
■\loro .Electrical Energy than supplied^ to 
Him — .‘\ny Action, by Consumer against 
Sup])ly Authority barred— Electricity Act, 
1945, W. 3 (2) (?)), 22a (1) — Statutes Amend- 
ment Aci, 1949, s. 12 — Electricity Control 
Regulations, 1949 (Serial No. 1949/190), 
Reg. 5(1). 

R. r. Flkmi.vg 


COUNTIES. 

1 . Ridings Representation — ^Readjust- 

ment of Representation in General Election 
Year-Urban and Farming Portions of 
County — “ As far as possible ” — Counties 
Act, 1920, s. 60 — Local Elections and Polls 
Amendment Act, 1946, s. 2 (9). 

Attorney-General, JEx rel. Bradshaw 
AND Another v. Peninsula County 
S.C. 40 


2. Representation to be 

Proportionate to Rateable A'^alue and Num- 
ber of Electors at Time of Election — 
Counties Act, 1920, s. 60 — ^Local Elections 
and Polls Amendment Act, 1946, s. 2 (9). 

Attorney-General, Ex Bel. SatiTH 
AND Others v. Cook County 

S,C. 223 


3 . Water-supply — Special Rating Area 

— ^Water-supply installed therein — Part of 
Block of Land within Such Area and . Part 
Outside It but within County Boimdaries — 
Water-supply connected to House on Block 
within Special Rating Area — Owner extend- 
ing W’ater-connection to House on Block 
but outside Special Rating Area — Council 
Authorized to make By-laws, for Whole or 
Part of Coimty, including By-law dealing 
with Coimty’s Water-supply- — Owner of 
Block acting without Authority in Defiance 
of Valid By-law— Ordinary Supply of Water 
given for Purposes of Land within Special 
Rating Area — County not attempting .to 
cut off Water-supply — County entitled to 
seek injimetion to Restrain Owner from 
Continuing to draw Extra-territorial Supply 
—Counties Act, 1920, ss. 109, 182, 248, 249— 
Municipal Corporations Act, 1933, s. 82. 

Crimp V. Horowhbnua County 

S.C. 121 ; G.A. 216 


ELECTRIC-POWER BOARD. 

Notice of Intention to enter and erect 

Electric -power Transmission-lines — Such 
Notice a Nullity if issued before Board’s 
obtaining Order in Coimcil— “ Necessary 
preliminary steps ” — ^Electric-power Board.s 
Act, 1926, S.S, 76, 77, 88, 

Hawke’s Bay Electbic-powjsb Board 
«. Heeney - - S.C. 20 

ELECTRICITY SUPPLY. ^ 

See Contract. 


M.C. 18 
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FOOD AND DRUGS. 

Croam — Dofendant Company selling 

Cream to Retail Vendor — ^Property in Cream 
j)assing from Defendant when Cream collec- 
ted on Retailer’s Behalf — Sample taken by 
“officer” from Container in Retailer’s 
Possession — Retailer “ person selling ” — 
Inspector, as Common Informer, proceeding 
against Defendant — ^Defendant convicted — ■ 
Food and Drugs Act, 1947, ss. 2, 6 (2) (a), 
12 (1), 15, 16. 

Fischer v. Dairy Farmers’ Co- 
orERAmTi; Mii^ Supply Co., Ltd. 

M.C. 23 

HOSPITALS. 

— Hospital Board — Requisition for Special 
Meeting — Right to Requisition given by 
Statute and not by Standing Orders — -Non- 
compliance with Standing Order as to stating 
Place of Meeting not invalidating Requisition 
calling Special Meeting — Board entitled to 
consider, for Third Time, Question whereon 
Board evenly divided twice previously — 
By-law providing Chairman’s Decision on 
Point of Order Final — Such By-law operating 
to make Chairman’.^ Order Final only on 
Conduct and Control of Debates — ^Chair- 
man’s Determination at Outset that Meeting 
not validly called not Point of Order — 
Chairman, by taking Chair, recognizing 
Meeting validly called — ^Hospitals and Char- 
itable j&istitutions Act, 1926, s. 30. 

Arcus and Others w. Castle ^vnd 
Others and Wellington Hospital 
B 0 . 4 .RD - - - S.C. 289 

INDUSTRIAL CONCILIATION AND 
ARBITRATION. 

— J urisdiction— -Award — ^Interpretation — 
Supremo Court asked to make Declaratory 
Order, in effect to mterpret Award — Maldng 
of Such Order by Supreme Com-t Undesirable 
and Inexpedient — Originating Summons dis- 
missed — ^Industrial Conciliation and Arbit- 
ration Act, 1925, s. 75 — ^Industrial Concili- 
ation and Arbitration Amendment Act, 
1947, a. 9 (1) — Labour Disputes Investi- 
gation Act, 1913, ss. 3, 8 — Declaratory 
Judgments Act, 1948, ss. 3, 10. 

Wellington Municipal Oeeicebs’ 
Association (Incorporated) v. 
Wellington City Corporation 
AND Another - - S.C. 64 

LAND DRAINAGE. 

1. — Clas.sification of Land — Land receiv- 
ing Benefit from Maintenance of Drainage 
Works — Hot Classifiable — “ Benefit from 
the Construction of the drainage works ” — 
Laaid Drainage Act, 1908, s. 33. 

Walters v Thames Valley Drainage 
Board - - - - M.C. 133 

2. — r- Obstructions — Local Authority order- 
ing Removal of Obstructions — Scope of 
Order — Statutory Obligation to comply 


LAND DRAINAGE — contmued. 
with Valid Order — Contrast witli Application 
to Adjoining Owner to improve Natural 
Flow of Water — Land Drainage Act, 1908, 
ss. 62, 67. 

Munro V. Whangabex County 

M.C. 96 

LAND SUBDIVISION IN COUNTIES. 

1, Appeal — Minister’s refusal of Consent 

to Scheme Plan of Subdivision — Grounds for 
Refusal that Towm-plaiming Board alone 
could deal with Objection to County’s 
Provisionally Approved Extra-urban Plan — 
Refusal not justified on Any Ground .set out 
in Land Subdivision in Counties Act, 1946 
— Land Subdivision in Counties Act. 1940. 
s. 3 (5) (7). 

Andrew v. Minister op Lands 

M.C. 93 

2. Scheme Plan showing Strip of Land 

marked “ Road widening ” — Such Land not 
“ propo,sed road ” — Land Subdivision in 
Coimtios Act, 1946, s. 9 (3). 

Heathcote County v. Sloan and 
Another - . . - S.C. 87 

3, Tow’n-plamiing — Ow'ner’.s Scheme 

Plan of Subdivision into Building Sections 
— Minister’s Refusal to approve Such 
Plan on Ground of “public interest” 
— Such Refusal based principally on Exist- 
ence of County’s Extra-urban Planning 
Scheme provisionally approved by Town- 
planning Board — Such Plan not “ an 
approved town-planning or extra- urban 
planning scheme ”, and Inapplicable to 
Owner’s Application — ^Minister’s Refusal 
invalid accordingly — “ AiJproved ” — Appeal 
Board — ^Nature and Extent of Jurisdiction 
- — Owner’s Appeal as “ Owner ” and not as 
“ Occupier ” — Land Subdivision in Counties 
Act, 1946, ss. 3 (4), (5) (o), (7), 4— Town- 
planning Act, 1926, ss. 17, 21. 

Ecroyd V. Minister op LjVNDs 

M.C. 83 

4. Scheme Plan of Subdivision into 

Building Sections — Minister’s Refusal to 
approve Such Plan on Ground of “ public 
interest ” — Such Refusal based on Proposed 
Town-plamiing Outline Development Plan — 
Such Plan only in Preliminary or Ex^iloratory 
Stages, and not “ an approved towm-planning 
or extra - urban planning schomo ” — 
Refusal invalid accordingly — Board of Appeal 
— Conflict of Jurisdiction with that of Town- 
planning Board raised by Evidence in 
Support of Minister’s Refusal — Land Sub- 
division in Counties Act, 1946, ss. 3 (5) (u). 
4, 7— Town-planning Act, 1926, ss. 16, 19, 
29. , , 

Patton and Another v. Minister op 
Lands - - - - M.C. 36 

— - — Town-planning. 

See also Town-planning. 
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LAMB TRANSFEB, 

River-bed — Accretion to Land — Certi- 
ficate of Title to be limited to True Accretion 
—Such Title not to issue without Notice to 
Attorney-General <and River Board — Duties 
of District Land Registrar in Respect 
thereof indicated — Land Transfer Act, 1952, 
s. 8i. 

Attobney - GenekaIj, Ex rel. Hutt 
Riveb Boaed, and Hutt Rivee 
Boaed V, Leighton 

S.C. & C.A. 414 

LAND VALUATION. 

[, Capital Value— -Valuation for District 

ValuationRoll — Estimating Various Interests 
in Land — Mortgages or Charges disregarded 
— Apportionment of Vidue between Owners 
of Different Interests where Owner of Fee 
Simple divested of Lesser Interests — ^No 
Deduction from Capital Value for Charge 
not Constituting Interest in Land or for 
Interest of No Value or Impossible to 
Value — ^Valuation of Land Act, 1951, ss. 2, 
8, 9, 11, 13, 15, 45. 

FindIjAY V. Vai.uee-Genekal 

L.V. Ct. 70 

2 , — — . Land Suitable for Industrial 

Purposes — Land taken compulsorily — Proper 
Method of Valuation — Compensation for 
Disturbance or Reinstatement allowable — 
.Allowance for Value of Buildings and 
Improvements to be removed from Sub- 
division of Land for Industrial Piu-poses— - 
Topsoil — Demand therefor a Factor for 
Consideration — Amount allowable for Value 
of Topsoil in addition to Amoimt allowed for 
Land — Land Valuation Court Act, 1948, 
s. 28 — ^Finance Act (No. 3), 1944, s. 29. 
Lower Hutt City CoRi’ORATroN v. 
Dyke - - - L.V.Ct. 284 

;i, Land Valuation Court — Jurisdiction 

— Claim for Compensation for Damage to 
Land as Result of River Board’s Diversion 
Operations — Limitation of Time for Com- 
mencement of Action — Such Question a 
Matter Preliminary to or Collateral with 
Merits — Jiu'isdictional Fact — Comt’s De- 
cision thereon reviewable by Supremo 
Court — -Public Works Act, 1928, s. 45. 

Manawatu-Oeoua Rivee Board u. 
Barbee - - S.C. & C.A. 232 

4 . Tenanted Property — Land Subject 

to Normal Statutory Tenancy or Short-term 
Contractual Tenancy — ^\^aluation on Basis 
of Sale with Vacant Possession — ^\biluation 
of Land Act, 1951, .s.s. 2, 41 (2), 54 (1). 

In rc Web.stee - - M.C. 104 

5. Unimproved Value of City Properties 

— Valuation by Comparison with Normal 
Sales of Similar Land recently Sold — Proper 
Alethod of Valuation — Capitalization of Net 


LAND VALUATION — continued. 

Annual Rentals Considered — ^Valuation of 
Land Act, 1951, s. 23. 

In re Wanganui City Valuations 

L.V. Ct. 460 

6. Valuation of Land — Rosidonees 

owmed by Mining Company in Remote 
Mining Township and let to Its Employee.s 
— Company Only Possible Purchaser of 
Other Residences, and Market Prices 
accordingly Low — Objection.s by Company 
to Valuations of Residences — Prices paid 
on Monopoly Market — ^Uncertainty of Com- 
pany’s Future Prospects — ^Valuations on 
Existing Basis alone Possible — Onus of 
showing Valuations Wrong not di.seharged — 
Valuation of Land Act, 1925, s. 27. 

Blackwatek Mines, Ltd. v. Valuee- 
Geneeal - - - M.C. 45 

7. Value for Death-duty Pm*poses — 

Residential Property — Fair Market Value to 
be ascertained — Replacement Cost merely 
Factor in assessing Fair Market Value — 
Costs — Order for Payment by Valuation 
Department of Part of Objector’s Costs — 

“ Price “ Capital value ” — ^Death Duties 
Act, 1921, s. 70 (5) — ^Valuation of Land 
Act, 1951, s. 2 — Land Valuation Court 
Act, 1948, s. 32. 

Valuek-Genebal V. Manning 

M.C. 15; L.V. Ct. 158 

LICENSING. 

1. Licence — Ownership — Land on which 

Licensed Premises erected by Lessee in 
Terms of Lease vested m Crown— -Licence 
issued from Time to Time to Lessee dr 
Lessee's Nominee — Crown the Owner of 
Licence on Expiry of Lease — Goodwill of 
Licence vesting in Crown on Reversion of 
Premises — Licensing Act, 1908, ss. 124-129, 
254-256. 

Raglan County v. Duvall S.C. 196 

2. — — New Licence authorized by Licensing 
Control Commission in Certain Locality — 
Application to Licensing Committee for 
Such Licence — ^Powers of Licensing Com- 
mittee in respect thereof — Grounds of 
Objection to Issue of New Licence to be 
considered— Appeal to Licensing Control 
Commission Proper Remedy for Committee’s 
Refusal to grant New Licence — Lioen.sing 
Act, 1908, ss. 91, 92, 103 — Licensing Amend- 
ment Act, 1948, ss. 13, 49 (2), 50, 68, 64. 

Agnbw V. Taueanga Licensing Com- 
mittee - - - S.C. 226 

3. Temporary Licence after 

Destruction of Hotel Premises by Fire — 
Such Licence superseding Former Licence 
and In Force pending Reinstatement of 
Premises on Hotel Site— Temporary Premises | 
to be within Area of Local Authority issuing ■ | 
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LICENSING — continued. 

Licence — ‘ ‘ Some neighbouring houso ’ ’■ — 
Licensing Act, 1908, s. 138. 

Gardineb V. Hawke’s Bay Licensing 
Committee - - - S.C. 228 

LIMITATION OF ACTION. 

1 . Action against Person acting in 

Execution of Public Duty — ^Notice of In- 
tended Action— Hotice to contain Intimation 
of Intended Action — Solicitor’s Failm-e to 
give Notice not Excusing Intending Plaintiff’s 
not giving Notice in Time — ‘Delay in giving 
Notice making impossible any Adequate 
Inquii'y into Matters affecting Defence — 
Leave to commence Action refused — ^Limit- 
ation Act, 1950, s. 23 (1) (a), (2). 

Madders v. Wellington Technical 
School Board oe Managers 

S.C. 372 

2 . — — Actions against Public and Local 
Authorities — ^Action out of Time — ^Notice of 
Intended Action not given — ^Burden of 
Proof that Intended Defendant “ not materi- 
ally prejudiced” by Delay — ^Evidence of 
Plaintiff giving rise to Reasonable Inference 
that Defendant not materially prejudiced — 
Onus of Proof shifted to Intended Defendant 
— ^Accident, on which Intended Common-law 
Action to be based, within knowledge of 
Local Authority, and Intended Plaintiff 
available for Observation diu-ing Whole 
Period of Delay — ^Intended Defendant’s 
Responsibility to Show it had not been 
materially prejudiced in Its Defence— 
“ Materially prejudiced ” — ^Limitation Act, 
1950, 8. 23 (2), 

Moeller v. New Plymouth Harbour 
Board - - - - S.C. 366 

3. Material Prejudice of 

Intended Defendant — ^Distinction between 
Principles applicable to Intended Workers’ 
Compensation Claim and Intended Common- 
law Action alleging Negligence — Limitation 
Act, 1950, s. 23 (1) (2)— Workers’ Com- 
pensation Act, 1922, s. 26 (2). 

Thomas v. Nelson Harbour Board 

S.C. 369 

Municipal Corporation. 

See IMxtnicibal Corporation. 

4. Notice given to Local Authority, 

tmder Repealed Provision, after Passing of 
Limitation Act, 1950 — ^Notice sufficient for 
Purposes of that Statute — Local Authority 
not prejudiced by Delay of Sixteen Weeks in 
giving Notice — ^Limitation Act, 1950, s. 23 
(l)(2). 

Blub Star Taxis Dunedin, Ltd. t'. 
Dt NEDiN City Corporation 

M.C. 139. 

LOCAL AUTHORITIES. 

r- Care of Roads —Negligence — Standard 

of Care in Road Construction and Main- 


LOCAL AUTHORITIES— GORimwed. 
tenance — ^Employment of Regular and Recog- 
nized Practice, 

Hughes v. Hawke’s Bay County 

M.C. 122 

"'LOCAL ELECTIONS AND POLLS. 

Nomination Paper for Coimty Election 

— Signatures of Two Nominating Electors 
in Body of Nomination Paper not invalid- 
ating Same — ^Prescribed Deposit of “ three 
pounds ” — ^Deposit sent by Cheque on 
Outside Bank — ^Deposit required to be in 
Legal Tender — ^Retimiing Officer’s Rejection 
of Nomination Paper upheld — Local Elec- 
tions and Polls Act, 1953, ss. 13, 15 ; First 
Schedule, Form 4. 

In re Buller County Election 

M,0. 108 

MILK. 

Milk-delivery Licence — Milk Authority 
attaching Condition requiring Milk Vendor 
“ to have for sale d.aily sufficient pasteurized 
milk as is asked for ” by Customers — Con- 
struction of Condition — Principles of Con- 
struction Applicable — Milk Act, 1944, s. 83 
(1) (6). 

Lamason V. McLean and Another 

S.C. 128 

MUNICIPAL CORPORATION. 

1. By-law — Boarding-house Licence 

issued for Three Months instead of Normal 
Term of Twelve Months — Council’s Decision 
founded on Fire Prevention By-law requiring 
Brick Buildings in vSpecified Area — Misuse 
of Powers relating to Supervision of Boarding- 
houses — ^No Sufficient Ground for Refusal 
under Relevant By-law — Court’s Discretion 
exercised in Favour of Boarding-house 
Keeper — Coimcil ordered to issue Full-term 
Licence without Prejudice to any Rights to 
have Premises demolished. 

McKenna and Gieford v. Palmerston 
North City Corporation 

S.C. 167 

2. Drainage — ^Laying Drains through Private 
Lands — Council’s Hearing of Objections 
— ^Decision Quasi-judieial — Requirements of 
Natural Justice to be satisfied — Objector to 
bo present and to have Fan Opportunity 
to present Case and reply to Opposing 
Statements — ^Municipal Corporations Act, 
1933, Ninth Schedule, cl. (d). 

Connolly et Ux. v. Palmerston 
North City Corporation 

S.C. 174 

3. Distinction between Publk; 

Drain and Private Drain — Hearing of 
Objections — Duty of Coimcil — Municipal Cor- 
porations Act, 1933, s. 223 (1) {b) — Ninth 
Schedule, cl. (d). 

Connolly et Ux. v. Pai-mebstont 
North City Corporation 


S.C, 358 
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MUNICIPAL CORPORATION— con«wn«6d. 

4 ^ Private Draiiis— No Duty imposed 

on Council to repaii' Private Drains or to 
give Notice to Owners to repair Their 
Private Drains — Corporation not liable in 
Nuisance for Dangerous State of Sewers in 
Highway tmloss it has constructed Them, 
owns Thom, or has Control and Mairagement 
of Them — Municipal Corporations Act, 1933, 
s. 22!) (1) {b). 

Petone Bono uoh Daubnev 

S.C. & G.A. 306 

o. — Inmitidiou, of Act inn— Delay in com- 

meneing Afition i'or Personal Injuries — 
Notice of Intended Actioir out of Time — 
Action not coimncncod within Six Months^ — 
Cireumstanct's justifying Waiver of Lateness 
di' Notice — Onus on Plaintiff to prove 
■' reasonable excuse ” for Delay in com- 
mencing Action— -Onus not discharged — - 
'■ Keasonatale excuses “ — Mimieipal Corpor- 
ations Act, 1933, s, 3t)l (1) (2) (S) — Municipal 
Corporations Amendment Act, 1938, s, 35 (1). 

CAI.D15R V. Wellington City Cok- 
rORATION - - - S.C. 10 

(i, Negligence — Paidty design of Bridge 

— ^Bridge causing obstruction of Stream by 
Holding up Debris and causing Flooding of 
Adjoining Land— Bridge constituting Un- 
necessary Nuisance, a Consequence not 
within Statutory Indemnity — ^Proof of Neg- 
ligence not necessary— Negligence in Design 
of Bridge causing Damage — Damages — 
Injuiiction — Mimiciiial Corporations Act, 
1933, B. 173. 

Vile v. New Plymouth City Cok- 
POllATION - - - S.C. 361 

7 . Nuisance — Escape of Water from 

City Main — Damage caused to Bus through 
Subsidence in Street — Liability of Cor- 
poration for Nuisance without Proof of 
Negligence — Such Liability not Strict or 
Absolute — Natiu’O of Proof required to fix 
Liability for Nuisance on Corporation — 
Municipal Corporations xAct, 1933, s. 173. 

PeninsuIjA iSIoTOR Service, Ltd. v. 
Dunedin City ConroBATioN 

M.C. 13 

S. Romovo.l of Tram-tracks and filling 

in Excavations prt'j)aratory to reseahng 
Roadway — Natural User of Street — Shop 
Window broken by Metal propelled from 
Spoil l>y Vehicidar Traffic — Corporation not 
lunuid 'to tako Extravagant Precautions 
against Such Happening — Inevitable Result 
of Exorcise of Statutory Powers — Corporation 
not Liable on Grounds of Nuisance or 
Negligence — M.unicipal Corporations Act, 
1933, ss. 173, 175. 

Brownie and f!o.. Ltd, r. Wanganui 
City Cori'ORATion - M.C. 65 

(). Roads and Streets — Reduction of 

Street Width —Onus on Council to prove 
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MUNICIPAL CORPORATION— eoniwMcd. 
Compliance with Statutory Requirements — 
Prescribed Procedure not carried Out — No 
Jurisdiction for Magistrate to hear Objections 
— ^Municipal Corporations Act, 1933, s, 175 
(4), Fifth Schedule, els. 5, 6, 7. 

Stratford Borough and Another 
C. A. Wilkinson, Ltd. 

S.C. 16; C.A. 67 

10. Unlighted Obstruction in 

Street undergoing Repair — Duty of Local 
Authority imder Statute and at Common 
Law — Effect of Overhead Street-lighting in 
Vicinity considered — Municipal Corporations 
Act, 1933, s, 178. 

Blue Star Taxis Dunedin, Ltd, v, 
Dunedin City Corporation 

M.C. 139 

NEGLIGENCE. 

Bailor and Bailee — Bailee for Reward- 

Goods stolen while in Bailee’s Custody — 
Negligence — Onus on Bailee of Proof of 
Theft’s not occurring in consequence of 
His Neglect to take Apiiropriate Caro in 
i-olation to Article Stolen. 

Barton Ginger and Co., Ltd. p. 
Wellington Harbour BoxVri> 

S.C. 55 

2. Collision on Controlled Intersection 

between Pedestrian and Motor-car — Pedes- 
trian and Driver .subject to Directions of 
Traffic Inspector controlling Ti*affic — Traffic 
Inspector and Other Parties respectively 
Negligent — Traffic Inspector exorcising Dele- 
gated Authority from Municipal Corporation 
— Liability of Corporation. 

Tjvylor V. Wellinoto.n City Cor- 
poration and Hall - M.C. 74 

Bridge— Faulty Design. 

See Municipal Corporations. 5. 

3 , Infant—Liconsee or Tresjiasser — 

Merry-go-round — Proof of Licence — Person 
responsible for Control of Premises — Infer- 
ence of Tacit Permission to Infant to enter 
upon Premises — Such Inference Que.stion of 
Fact for Jury— Question of Law whether 
Evidence justifies Finding that Permission 
tacitly given— “ Allurement 

Napier v. Ryan and Another 

S.C. 377 

Local Authority — Care of Roads. 

See Local Authorities, 

NUISANCE. 

Fire Authority engaged in dealing 

with Peat Fire — Hose with Planks’ Protec- 
tion on Each Sid© laid across Road — ^Truck- 
driver braking hard on approaching Hose 
and damaging Truck — No Appreciable and 
Practical Inteiference with Use of Road — 
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NUISAN CE — continued. 

ISTo Negligence or Breacli of Duty on Part 
of Piro Authority’s Servants — ^Forest and 
Riu'ai Fires Act, 1947, ss. 44, 45. 

WiLLTAjisoN V. Waikato CotrNTY 

M.C. 57 

— — Municipal Corporation — ^Escape of 
Water. 

6'ce MuNicirAii C0BPOR.AT10N. 7. 

Remo^’al of Tram Tracks. 

See Municipal Corpobation. S. 

2. Noise — Noise from Milk- treating 

Promises in Early Hours of Morning — 
Interference with Nearby Property-owner’.s 
Comfort and Health — Award of Damages — 
Perpetual Injunction against Loading Milk- 
crates during Night Hours — ^Magistrates’ 
Courts Act, 1947, s. 41. 

Hay V. Hutt Valley Milk Treatment 
Corporation, Ltd. - M.C. 143 

3, — — Smoko from Chimney — ^Power -house 
operated imder Statutory Authority — No 
Liability for Nuisance by Smoke from Power- 
house Chimney without Negligence. 

Adam v, Attorney-General 

M.C. 114 

PUBLIC HEALTH. 

1. Closing-order — Shed erected 19| ft. 

from Structure of Dwellinghouse — Back 
Yard alleged to be less than Minimum Open 
Space — Such Shed , not an “ addition ” — 
Closing-order ultra vires — Health Act, 1920, 
ss. 41, 44 — Mimicipal Corporations Act, 1933, 
ss. 306, 307. 

Nippert V. Haioh. - S.G. 36 

2, — Food Hygiene — Apiilication for 
Registration of Shop for Sale of Food — 
Requisition by City Corporation’s Chief 
Sanitary Inspector as to Work to be done, in 
compliance with Regulations, before Issue 
of Licence approved — ^Appeal by Shopkeeper 
to Medical Officer of Health declined — 
Application to Magistrate on Appeal against 
such Refusal — Inspector’s Requisition not 
a “ decision ” under Regulations — -No Prim- 
ary Right of Appeal to Medical Officer of 
Health — ^Appeal to Magistrate not available 
— ^Food Hygiene Regulations, 1952 (Serial 
No. 1952/74), Reg. 68. 

Jni'eToNSON - - - M.C, 192 

PUBLIC RESERVE. 

Land vested by Statute in Municipal 

Corporation “ for the use, enjoyment, or 
i recreation ” of Inhabitants of Borough— 

, Corporation’s Intention to construct Public 
Road or Street through Such Land-— Land 
restricted to Designated Purpose — “Use” 
— ^Reserves and Other Lands Disposal and 
Public Bodies Empowering Act, 1923, s. 66, 
Attorney-General, Ex rel. Fitchbtt 
,, , V. Lower Hutt City Corporation 


PUBLIC REVENUE. 

» Income-tax — Deductions — Lease pro- 
viding Lessee liable only for Payment of 
Reduced Rental — Reduction not Set-off in 
Nature of Capital Receipt — ^Amoimt only as 
reduced and paid allowable as Deduction — 
Commissioner of Taxes formerly allowing 
Deduction of Higher Amoimt — ^No Estoppel 
against Him — Taxpayer’s Book-keeping 
Entries not Conclusive — “ Loss ” — “ Expen- 
diture ”- — Land and Income Tax Act, 1923, 
s. 80 (2). 

Northern Roller Milling Co., Ltd. 
V. Commissioner oe Taxes S.C. 113 

PUBLIC WORKS. 

1. Compensation — Assessment of Com- 
pensation — Loss of Land as Result of River 
Diversion Operations — Injurious Affection to 
Other Land by Erosion — Compensation for 
Delay in Payment for Land lost — Award of 
Interest until Payment of Compensation 
awarded — Deduction of Value of Accretion 
to Claimant’s Land — Public Works Act, 
1908, s. 42 — Land Valuation Court Act. 
1948, s. 28. 

Barber i\ Manaw'atu-Oeoua IIiver 
Board - • - L.V.Ct. 276 

2. Claim for Compensation i'or 

Damage to Land by Public Work — Time- 
limitation for bringing Claim not applicable 
when Relationship between Two Portions 
of Public Work such that Damage not 
ascertainable until Whole Work completed 
— “ In itself (and ivithout any reference to 
any other part of the work) causes the 
damage ” — ^Public Works Act, 1928, s. 45 — 
Statutes Amendment Act, 1939, s, 63. 

M.anawatu-Oroua River Board v. 
Barber 

L.V. Ct. 139 ; S.C. & C.A. 232 

3. Harbour Board’s Endoivment 

Lands — Part thereof taken for Public Pur- 
poses luider Public Works Act, 1928 — 
Compensation Monoy.s ]iaid to Public Trustee 
— Order on Terms for Payment to Harbour 
Board — ^Public Works Act, 1928, ss. 91, 
92 (1) (a), (3), (4). 

Napier PTarbo ur Board v. Public; 
Tro.stee - - - S.C. 334 

4. . _ f^oil Conservation and Rivers 

Control — Land taken for Flood-protection 
— Stand of Poplar Trees on Land used for 
making and marketing I’encing-Battons- ■ 
Claim for Los.s of Trees — Potentiality Prin- 
ciple not extended to Produce of Land- - 
Compensation payable on Basis of Capital- 
ization of Receipts in Nature of Royalties- - 
Soil Conservation and Rivers Control A cl, 
1941, s. 145 — Finance Act (No. 3), 1944. 
s. 29 (1). 

Nelson v. Hawke’s Bay Catch.mext 
Board 


M.C. 164 
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RABBIT DESTRUCTION. 

Hiibbii Hoiii’ci - C'lii'^siricatioii for Levy- 

m;j,' of Iviitos-- Mi'lhod of (bassificatioii — 
"■ Piocos ol’ Liiml Kabljit Xvii.sa,iu‘o Act, 
li)2.S, s. (57 -llubbit N'uisiinco Ainomlmcnt 
Acb 105:5. !-■. 8. 

hi rr Okaama [lAfifUT Hoaro 

M.C. 174 

RATES AND RATING. 

1. -- - Lici'uct' io occufjy CroAvn for 

(Ira/.iuo PurpoM'^ only — Land (ajcupicd 1»\'- 
Onnvn <i,'! All! it ary ('a.nip— .McinbiTs of P'oveos 
to ('nt(‘r a.nd I'oniuin on Larul for Camp or 
OtluT ^Military Jbirposi''; — "No Exclusive 
Po-isessiou l)y Liccnst'c — Lic<'n'.;('c not " Oc- 
ciq)ier " - Hat inp: Act. 1025, s. 2. 

J\AiK\N(!\ Cnt'vn’ c. Ciiori'iiKB 

M.C. 3 

2. Objcctio]! by itatcpay<>r to liudusion 

in Rate-book a,s ()c<!Uj)i<'r —Such Objection 
pending before Jaiinl Valuation ('oiirt and 
not dealt with - Claim for Rtiti's in accord- 
ance with Ha-te-book — De.fcnci' that Defend- 
ant not "■ Ocenpit'r .Jurisdiction of Magis- 
trates’ Court to determine Rateability — 
Rating Act, 1»25, .ss. 0, O-U, IS), 20, 24— 
Valuation of Land Act, 1025, ss. 14. 1 Lv— 
Land Vahiation Court Act, 1948, s. 39 (1)- - 
LandAct, 1048, .ss. 111, 112. 

Kairaxoa Cott-nty o. Oroio her 

M.C. 3 

3 . Rabbit Board — Certificate by Rate- 

payons’ List compiled in accorflanco with 
Statutory Provisions — Such List not Invalid 
by Reason of Secretary’s Signing Same after 
Date by which It \vas to bo made — Failure 
to prove Valid Rato Demand not affecting 
durisdic.t ion-— Proof ol' Demand may be 
waived — Rabbit Nuisance Act, 1928, s. 39. 

Pai'ekv r. Dun STAN RABmT Board 

S.C. 354 

4 . Lb'ban P'arin Lands —Agricultural 

and Pastoral Association— Occupier of Land 
within Borough— Su(;h Land gra/.cd wheir 
in Previous Ownership and (dassified as 
Urban Farm Land on Farm Land List — On 
Purehaso by Association, Such J,,and removed 
frotn List and re-N'aluod for Rating Piirposes 
— J.,a.nd put do\m in PermaJiont Pasture and 
graxed by Association — Property acquired 
for Annual Show Purposes — Rov<'nao from 
Grazing Land not Substantial Part _ of 
Income — Land not use by Association 
“ exclusively or principally for agricultmal 
purposes " — Urban Farm, Jjand Rixting Act, 
10:52, S.S. 2, 29. 

In. re. KoROWiiRNUA Auru tetural anji 
Ra.stoua-e Aswoctati-ox’s Assks.sment 

M.C. 128 

5. - Farm-lan<l List— -Test of 

Inclusion of .Land in last Its Dominant Uso 
—-Likelihood of Land being required for 


RATES AND RATING--co»t«R.«ed. 

Business Purposes — ^Possible Completioji of 
Harbour Bridge disregarded — “ Urban farm 
land ” — Urban Farm Land Rating Act, 1 032, 
ss. 2, 13, 

In re Northcote BoROUcar Urban- 
Farm Land Assesssients M.C. 101 

6, — ^ — Valuation Roll — ^Aimual Value — 
Award limiting Amount of Rent chargeable 
to Worker — Premises valued at Higher 
Rental Value — Comparative Rentals in 
Valuation District not subject to or limited 
by Restriction placed on Intiividual Letting 
of Any Particular Premises— Rating Act. 
1925, s. 2. 

In re Pukbmiro Coliakbies, Ltd ; 
In re Queen’s Arcade, Ltd, 

M.C. 189 

7 , Rent of Dwellingliouses 

subject to Restrictions of Tenancy Act, 
1948 — ^Ammal Value Assessed in Excess of 
Rent received by Landlord — ^Annual Value 
to be assessed on Basis of Kow Valuation 
not on Existing Government Valuation — 
Value of Fee Simple not subject to any 
Deduction on Account of Tenancy subject 
to Tenancy Act, 1948 — “ Rateable Value ” 
— Rating Act, 1925, ss. 2, 8 (4). 

Graham and Others v. Mt. Eden 
Borouoh - - - M.C. 184 

8, — — Water Rates — Ordinary Supply of 
Water* — ^Hotel Premises within meaning of 
“ dwellinghouse — ^Municipal Corporations 
Act, 1933, s. 82 (7). 

New Zealand .Breweries, ]..td, v. 
Auckland City Corrobation 

S.C. 46 ; C.A. 96 

REGULATIONS. 

Ble(jtric.ity Control Regulations, 1949 {Serial 
No. 1949/190), 

Reg. 5 (1) - - - M.C. 18 

See Gontra<:;t. 

Food Hygiene R('gulation.s, 1952 (Serial No. 
1952/74), 


Reg. 68 - 

See PuRLic Health. 2. 

M.C. 192 

Heavy Motor- voln'cle Regulations, 1050 
(Serial No. l‘)50/26), 

Reg. 1 (3) - - - - M.O. 49 

See Transport. 4. 

Reg. 1 (7) (a) 

.See Transport. 6. 

M.C. 28 

Reg. 4 (1) - - - - 

See Transport. 4. 

M.C. 49 

.Reg. 6 - - - - 

See. Transport, o. 

- S,C. 59 

Reg. 11(1) - . - - 

See Transport. 4. 

M.C. 49 
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REGULATION S — continued. 

R(?g. 11 (2) . - . - M.C. 28 

tiee TKANsroBT. 6. 

Rog, 18 - - - - - S.C. 59 

Bee TBANsroRT, 5. 

Nfotor-di'ivoi'rf E.egnlation.s, 1940 (Serial Nos. 
1940/73, 1943/101), 

Reg. G (1) - - - - S.C. 24 

Bee. Transpobt. 15. 

Notor-veluLiks (Licensing Fees Exemption) 
Regulations, 1948 (Serial No. 194S/20S), 
Keg. G («) and First Schedule - M.C. 28 
Bee Transpobt. 6. 

'Traffic Kogulpdions. 1936 (Serial No. 1936/86), 
Reg. 4 (7) (c) - - - - M.G. 34 

See Tbanspobt. 13. 

Regs. 4 (7) (c), (e) - - S.C. 470 

Bee Tbanspobt. 16. 

Reg. 4 (7) (i) - - - - M.C. 148 

See. ’I’ranspobt. 12. 

'Traffic Regulations. 1936 (Serial Nos. 1936/ 
86, 1949/142), 

Reg.s. 4 (7) (i), (9) - - - S.C. 120 

See Tbanspout. 14. 

Reg. 7 (1) - - - - M.C. 119 

Bee Tbaxtspobt. 11. 

Reg. 14 (6) - . - - S.C. 153 

See Traxsx'Obt. 10. 

Traffic Regulations, 1936, Amendment No. 1 
(Serial No. 1939/76), 

Reg. 4 - - - - - M.C. 148 

See TnANsroBT, 12. 

Traffic Regulations, 1936, Amendmoiit No. S 
(Serial No. 1960/189), 

Reg. 2 (2) - - - - M.C. 34 

See 'Tbanspobt. 13. 

Traffic Sign Regulations 1937 (Serial No. 
1937/159), 

Reg. 1(3) - - - - M.C. 34 

See TBA!<fSTOBT, 13. 

TT'ivffic! Sign Regulations, 1937 (Serial No. 
1954/180 (Reprint) ), 

Regs. 2 (5 d), 2 (5b), 3 (4) (iii), 3 (15) (d) ; 
Schedule - - - - S.C. 470 

See Tixahspobt. 16. 

Tuberculosis Rcgu1ation.s, 1940 (Serial No. 
1949/138), 

Rog. 19 - - - . - C.A. 29 

Sec ^^■QUKEBs’ COMl’ENSATION. 1, 

RIVER. 

Aeorotion to Land — Building-up of 

Land not wholly due to Accretion, as Major 
Portion thereof due to Artificial Works-— 
Certificate of 'Title not to be issued except 
in Respect of IVue Accretion — ^Notice of 


RIVER — continued. 

Application for such Certificate of Title to 
be given to Attorney-General and River 
Boai'd — Navigable ” — Coal-mines Act, 1925, 
s. 266. 

Attobitey-GenkraTj, Ex rel. Hattt 
Rivek Boabd, AND Hutt River 
Boabd V. Leighton 

S.C. & C.A. 414 

STATUTE. 

Construction' — Auckland Marboiu' 

Bridge Act, 1950 — Cliiim against Authorit.y 
for Compensation— “ Fair commercial valu<! ” 
— ^No Right to “ com]-)onsatioji for loss of 
good'wnill ” — Matters to be determined by 
Commission in assessing Com])ensu.tioji — 
“ Goodwill ’’—Auckland ITnrhour Bridge Act . 
1950, s. 68 (1) (a), (3). 

In re Auckland HAiuiorK Bridge 
C oMMIiSSION - - - S.C. 181 

STATUTES. 

Annual Holidays Act, 1944. 

s. 3 - - - - Ct. Arb. 3 

See Annual Holidays. 

Auckland Harliour Bridge Act, 1950. 

s. OS (1) (a), (3) - - S.C. 181 

See Statute. 

Coal-mines Act, 1925. 

s. 206 - - - S.C. & C.A. 414 

See Riveb. 

Coauties Act, 1920. 

— s. 60 - - - - S.C. 40^ 

See Counties. 1. 

" S. 60 . - . . S.C. 223 

See Counties. 2. 

ss. 109, 182, 248. 249 

S.C. 121 ; C.A. 216 

See Counties, 3. 

Death Duties Act, 1921. 

H. 70 (5) M.C. 54 ; L.V. Ct. 158 

See Land Valuation. 7. 

Declaratory Judgments Act, 1948. 

ss. 3, 10 ^ - 1 - S.C. 64 

See Industbial Conciliation ani> 
Abbit ration. 

Electricity Act, 1945. 

S3. 3 (2) (6). 22a (1) - - M.C. IS 

See CONTPvACIT. 

Electric-powor Board Act, 1925. 

-S.S. 76, 77, 88 - - - S.C. 20 

(S'ec. Electric- power Board. 

Finance Act (No. 3), 1944. 

«■ iJ9 - - . . L.V. Ct. 284 

Land Valoatjon. 2. 

s. 29(1) - - . . M.C. 164 

See Public 1\''orks. 4. 
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STATUTES — continued. STATUTES — continued. 

Food and Drugs Act, 1947. — — s. 7 - - - - - M.C. 36 

■ — — ss. 2, 6 (2) (a), 12 {!), 15, 10 - M.C. 23 See Land Subdivision in CoirNTiiss. 

See Food and Drugs. 4. 

Forest and Rural Fires Act, 1947. s. 9 (3) - - - - S.C. 87 

ss. 44, 45 - - - - M.C. 57 See Land Subdivusion in Counties. 

See Nuisance. 1. 2. 

Health Act, 1920. luxud Transfer Act, 1952. 

- -■ ss. 41, 44 ... - S.C. 36 s. 81 - - - S.C. & O.A. 414 

See Pt7BBTC Health. 1. See Land Transfer. 


Hospitals and Charitable Institutions Act, 
1926. 

.s. 30 S.C. 289 

See Hospitals. 

Industrial Conciliation and Arbitration Act, 


Land Valuation Court Act, 1948. 

s. 28 - - . - L.V. Ct. 276 

See Public Works. 1. 

s. 28 - - - - L.V. Ct. 284 

See Land Valuation. 2. 


s. 75 S.C. 64 

Set Industrial Conciliation and 

AliBITltATlOX. 

Industrial Coucilialion and .Arbitration 
Arnondincnt Act. 1947. 

- s. 9 (1) . . - . S.C. 64 

See Industrial Conciliation and 
Arbitration. 

Justice.s of tlio Peace Act, li)27. 

s. 389 M.C. 81 

See Transport. IS. 


s. 30(l) - ... M.C. 3 

See Rates and Rating. 2. 

s. 32 - . M.C. 54; L.V. Ct. 158 

Sec Land V.vluation, 7. 

Licensing Act, 1908. 

ss. 91, 92, 103 - - - S.C. 226 

See Licensing. 2. 

——ss. 124-129 - - - S.C. 196 

See Licensing. 1. 


litiibour Disputes Investigation Act, 1913. 

S3. 3, 8 ■ - - - S.C. 64 

Sec Industrial Conciliation and 
Arbitration. 

I.and xAct, 1948. 

ss. 111,112 - - - M.C. 3 

See Rate.s and Rating. 2. 

Land and Income Tax Act, 1923. 

s. SO (2) - ... S.C. 113 

See Public Revenue. 

liRud Drainage .Act, 1908. 

H. 33 - - - ^ M.C. 133 

See Land Drainage. 1. 

ss. 62, 67 - - - - M.C. 96 

See L.'VND Drainage. 2. 

Land Subdivision in Counties .Act, 1946. 

- s. 3 (4), (5) (g), (7) - - M.C. 83 

See Land Subdivision in Counties. 

3. 


s. 138 - - - - S.C. 228 

See Licensing. 3. 

,ss. 254-256 - - - S.C. 196 

See Licensing. 1. 

Licensing Amendment Act, 194.8. 

ss. 13, 49 (2), 50, 58, 04 - S.C. 226 

iSce Licensing. 2. 

Limitation Act, 1950. 

.s. 23 (1) (a) - - - S.C. 372 

lS<?e Limitation of Action, 1. 

s. 23 (1), (2) - - - M.C. 139 

See Limitation oic Action, 4. 

s. 23 (1), (2) - - . S.C. 369 

See Limitation of Action. 3, 

s. 23 (2) - - - - S.C. 366 

See Limitation of Action. 2. 


s. 3 (5) (a) - . - M.C. 36 

See Land SuBDi\'isroN in Coi’nties. 

. 4. 

s. 3(5).(7) - - - M.C. 93 

See Land Subdivision in Counties. 


s. 4 .... M.C. 36 

See Land Subuivtsion in Counties. 
4. 

,..4 M.C. 83 

See JxAND Subdcvlsion in Counties. 

3. 


s. 23(2) - - - - S.C. 37 

See Limitation of Action. 1. 

Local Flections and Polls Amendment Act, 
1946. 

s. 2 (9) - - - - S.C. 40 

xSee Counties. 1, 

— s. 2 (9) .... S.C. 223 

See Counties. 2. 

Local Elections and Polls Act, 1953. 

— — ,ss, 13, 15 ; First Schedule, Form 4 

M.C 

See Local Elbction.s and Pom 
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s. 173 - - - - S.C. 361 

See ItIUNiciPAi- CouroiiATiON. 6. 

ss. 173, 175 - - - M.c. 65 

See Mokicipal Corpobation. 8. 

s. 175 (4), Fifth Schedule, els. 5, 6, 7 

S.C. 16 ; C.A. 67 
See Mtiotcipal CoBPOBATtoN. 9- 

s. 178 - - - - M.C. 139 

See Municipal Coupobation. 10, 

— s, 223 (1) (5) — ^Ninth Schedule, cl. ( d ) 

S.C. 358 

Sec Municipal Ooeporation. 3. 

s. 229 (1) (5) - - S.C. & C.A.306 

See Municipal Couporation. 4. 

ss. 30(), 307 - - - S.C. 36 

See Public Hkaltii. 1. 

s, 361, (1), (2), (S) - - S.C. 10 

See Municipal Corporation. 5. 



s. 6 M.C. 3 

See Bates and Rating. 2. 

s. 8(4} - - - - M.C. 184 

See Rat’es and Rating. 7. 

■ ss. 9-14, 19, 20, 24 - - M.C. 3 

See Rates and Hating. 2. 

Reserves and Other Laud Disposal aiul 
Public Bodies Empowering .Act, 1923. 

s. GO - . . : . S.C. 89 

See Public Reserve. 


364 (19) - - - M.C. 152 

See By-law. 3. 

jS'mth Schedule, ol. { d ) ■ S.C. 174 

Sec Municipal Corporation. 2. 

Alunicipal Corporations Ameruhnent Act, 
1938. 

a. 33(1) . - - - S.C. 10 

See Municipal (Iorporatton. 3. 

Polieo Offences Act, 1927. 

s. 3 [w) - - - - M.C. 148 

See Transport. 12, 

Public Works Act, 1908. 

s. 42 - - . L.V. Ct. 276 

Sec Public Mouks. 1. 

t Public Woi-ks Act. 1928. 

s. 43 - - - S.C. & C.A. 232 

^ See 1 AND Valuation. 3, 



Soil Conservation, and Rivers Control .Aet, 
1941. 

s. 145 - - - - M.C. 164 

See Public Works. 4. 

Statutes Amendment Act, 1939. 

.s. 03 - L.V. Ct. 139 ; S.C. & C.A.232 

Sec Public Works. 2. 

Statutos Amendment Act . 1941. 

s. 71 M.C. 135 

See TowN-PLANMN(i. 5. 


Statutes Amendment Ae.t, 1949. 

s. 12 .... M.C. 18 

See CONTR.ACT. 


'Town and Couutvv .Planning .Actt, 1953. 

s. 28 - - S.C. 393 

(SVe Town- PLANNING !. G. 
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STATUTES — continued. 

Town-planning Act, 1926. 

s. 16 ... - M.C. 36 

See Land StrBDivisroN in Counties, 

4. 

s. 17 - - - - - M.C. 83 

See Land Subdivision in Counties. 

3. 

s. 19 - - - - - M.C. 36 

fS'ee Land Subdivision in Counties. 

4. , 

s. 21 M.C. 83 

See IjANd Subdivision in Counties. 

3. 

s. 21 - - - - - S.C. 393 

See Town-bbannino. 6. 

s. 23 (1) - - - S.C, & C.A. 337 

See TowN-rLANNiNu. 1. 

s. 25 (2), (3), (5) - - - S.C. 264 

See TowN-rL.ANNiNO. 3. 

s. 29 M.C. 36 

See. Land Subdivision in Counties. 

4. 


STATUTES — continued. 

ss. 58, 59 - 

See Transport, 10. 

s. 95 (1) - 

See Transport. 3. 

s. 96 - - 

See Transport. 8. 

ss. lOlA, 102 

See Transport. 7. 

.s. 118 

See Transport. 2, 

— - .ss. 122, 125 

See Transport. 17. 

s. 125 (8) - 

See Transport. 1. 

— — s. 160 (in) - 

See Transport. 2. 

s. 169 

See Transport. 17. 

.s. 169(3) - 

See Transport. 10. 


S.C. 153 
S.C. 887 
M.C. 62 
S.C. 78 
M.C. 91 
S.C. 43 
M.C. 158 
M.C. 91 

S.C. 43 
S.C. 153 


s. 34 - 

See Town-planning, 2. 

— -- s. 34 (1) - 

See Town-planning. 4. 

Town-plamiing Amendment Act, 

s, 5 - ,- 

See Town-planning. 4. 

Tramways Act, 1 908. 

s. 9, Second Schedule, Regs. 

See Tramways. 2. 

Tramways Amendment Act, 1910. 
_s. 6(2) - - - 

See Tr.\mw.ays. I. 

Transport Act, 1949. 

See Tr.vnsport. 10. 

' . .2 , - ; ... - 

See 'ruANSPORT, 3. 

s. 21(1) - - - - 

See. Transpokt. 6. 

s. 30 

Sec Transport. J5. 

— - s. 40 

See Tuans port. 10, 

f(. 49 

See Transport. 9, 

s.o3(l) - - - - 

See Transport. 18. 


S.C. 13 
S.C. 210 


1929. 

S.C. 210 


Transport Amendment Aet,. 1950. 

s. 6 - - - - - M.C. 158 

See Transport. 1. 

.s. 26(1) .... S.C. 78 

See Transport. 7. 

Tuberculosis Aet, 1948. 

- — s. 23 (2) - - - - C.A. 29 

See Workers’ Compensation. L 


S.’c. 298 

Urban Farm Land Rating Act, 

1932. 

s. 2 - 

M.C. 101 


See Rates and Rating. 

5 . 

S.C. 149 

s. 2 - - 

- M.C. 128 


/.See Rates AND Rating. 

4. 

S.C. 153 

See Rates and Rating, 

- M.C. 101 
5. > 

S.C. 387 

s. 26 - - - - 

- M.C. 128 

See. Rates and Rating. 

4. 

M.C. 28 

V^aluation of Land Act, 1925, 



- ss. 14, 14a . . 

- M.C. 3 


See Rates and Rating. 

2 . 

S.C. 24 

s. 27 - 

- M.C. 45 

S.C. 153 

See- Land Valuation, 6. 



Valuation of Land Act, 1951 . ‘ 

'A-i 

M.C. 10 

a. 2 - - - - L.V. Cf. 270 

See Land Valuation. 1. 


M.C. 81 


M.C. 104 


See Land Valuation. 4. 
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STATUTES— 

„ _ .s. 2 - - M.C. 54; L.V. Ct. 158 

,S'ee Land Valuation. 7. 

- ss. 8, 9, 11, 13, 1.") - li.V. Ct. 270 

See Land Valuation. 1. 

3. 23 - - - - L.V. Ct. 460 

See Land Valuation. 5. 

■ - s. 41 (2) - - - - M.C. 104 

See, Land Valxtation. 4. 

45 - - - - L.V. Ct. 270 

Sec Land Valuation. 1. 

^ fi. .54 (1) - - - - M.C. 104 

See Land Valuation. 4. 


TOWN-PLANNING— conimwed. 

2. ~ — Cfonsent of Local Authority to 
Proposed Building — Refusal of Consent based 
on Loc.al Authority’s Opinion that Sueli 
Building in Contravention of Toxvn-planning 
Prineiplas — Such Refusal in Council’s Dis- 
cretion although No Town-planning Scheme 
prepared or approved — Decision Conclusive 
in absence of Bad Faith — Decision of Town- 
planning Board, on Aiipeal from Such 
Decision, Conclusive to Same Extent — 
“ Towm-iilanning principles Tow'n-plan- 
ning Act, 1926, s. 34. 

Wong v. Nobthcote Bokough 

S.C. 132 

Counties. 

See Land SiiBDmsioN in Counties. 


Woi'kers’ Compensation Act, 1922. 

H. 10 - - ■ - - - C.A. 29 

See WoBKEBs’ Comtensation. 1. 

s. 26 (2) ' - - - - S.C. 369 

See Li.mitation of Action. .3. 

Workers’ Compensation Ameiidmont Act, 
1950. 

s. 9 - - - - S.C. & C.A. 397 

See V'OKicER.s’ Compens-aiton. 2. 

TENANCY. 

Service Tenancy — Tenancy to continue 

until Termination of Tenant’s Employment 
i)y Landlord — On Teiunination of Such 
.Employment, Tenancy “ended” by Efflux- 
ion of Period determined by Reference to 
Duration of Employmont — Claim for Pos- 
session within Jurisdiction of Magisteates’ 
Court — “ Ended ’’—-Magistrates’ Courts .\ct, 
1947,8. 31 (1) [n). 

Palmeiiston Norty City Cobpob,ation 
V. POTBURY. - - S.C. 411 

TOWN-PLANNING. 

Approval of Buildiug-plans Subject to 

Condition — Building within Ai'oa zoned for 
Residential Piu’poses Town-planning 
Scheme prohibitmg Erection of Licensed 
Hotels on Residential Sites — Refusal of 
Application for Permit to alter Building to 
make it suitable for Licensed Hotel — 
Fm-llior Application for Permit for Amended 
Plans for Alterations to make Buildings 
suitable for Private Hotel— Po.s.sibility of 
Licence being granted in respect of Premises 
- Alterations approved subject to Under- 
takmg being given by Owner that Building 
would not bo converted from Priv'ate Hotel 
to Licensed Hotel — Condition within Local 
Authority’s Powers as Town-planning Autho- 
rity — Power conferred on Local Authority 
referable to Structure of Proposed Buildings 
and to Use proposed to be made of Thom — 
Town-planning Act, 1926, s, 23 (1). 

City Improvements, Ltd. p. Lower 
Hutt City Corporation 

S.C. & C.A. 337 


3. Extra-urban Town-plamring Scheme 

— Scheme not providing for Matters requhed 
to bo provided — Provision of All Such 
Mattoi'.s not Mandatory and not required 
by Tovui-planning Board to be included in 
Scheme — Proceedings leading to Provisional 
Approval of Scheme Irregular — Form of 
Scheme Satisfactory to Coimty and to 
Town-planning Board not Invalid or ulk'a 
•vires — Scheme including Added Areas not 
directed by Goveimor-General in Council — 
Inclusion of Additional Area in Particular 
Riding of Coimty not automatically making 
it Subject to Provisions of Existmg Older in 
Council relating to Rest of Riding — Pro- 
hibition or Injunction i estraining Town- 
jilanning Board from proceeding with Hear- 
ing of Objections until A'si ci taimncnt of 
Decision of Governor-General as to Inclusion 
of Such Areas in Scheme — Town-planning 
Act, 1926, s. 25 (2), (3), (5). 

Ecboyd and Others v. Manukau 
County and the Town-planning 
Board - - - S.G. 264 

4. — __ Local Authority refusing Permission 
to erect Building — No Town-planning Scheme 
Provisionally Approved — Right to refuse 
Application on Grounds that Erection of 
Proposed Building in Contravention of 
Town-xilanning Principles or Interfering w'ith 
Amenities of Neighbourhood — Tovra-plan- 
ning Act, 1926, s. 34 (1) — Town-planning 
Amendment .Act, 1929, .s. 5. 

Attorney-General, rel . Palmer- 
ston North Cn'v Corporation 
Prince .... S.C. 210 

5. — — Offenees—Building on Section in 
“ Residential district ” used hy Owner for 
Storing Goods when Town-planning Scheme 
came into Operation— Nothing to indicate 
Building used for Trade Purpo.ses — Tenant 
later using Section for carrying on Extensive 
Motor-oar and Implement .’Dealer’s Busines.s 
—Use “ not of the same or similar character ” 
— Tenant convicted — Statutes .Amendment 
Act, 1941, s. 71. 

McLean p. A.Rr:iiEP. 


M.C. 135 
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TO WN-PLANNING—conemwec^. 

g. Statute a Code in Itself — Test of 

Reasonableness, as applied to By-law, 
inapplicable to Town-planning Scheme — 
Application of Test of tiUra vires to Scheme 
— Town-planning Act, 1926, s. 21 — ^Town 
and Country Planning Act, 1953, s. 28. 

Ideal Laundry, Ltd. v. Petone 
Borough - - - S.C. 393 

TOWN AND COUNTRY PLANNING. 

See Land Subdivision in Counties, 
and Town-planning. 

TRAMWAYS. 

1. Appeal Board — Jurisdiction — Appeal 

from “ dismissal ” — Scope of Jurisdiction — 

Dismissals ” — Tramways Amendment Act, 
1910, s. 6 (2). 

AucicLjtND Tr-A-Nsport Board V. jSTunes 
AND Others - - S.C. 149 

2. Maintenance and Repair of Roads 

by Promoter of Tramway System — Extent 
of Liability to Local Authorities for Main- 
tenance of Middle Strip of Road between 
Two Sets of Tramw^ays — Liability of Tram- 
way Promoter, upon Permanent Taking-up 
of Tramway, for Restoration of Portion of 
Roadway on which Such Tramway was laid 
— Standard of Restoration— Construction of 
Provisions in Second Schedule to Tramways 
Act, 1908 — Tramways Act, 1908, s. 9, 
Second Schedule, Regs. 4, 5, 16 (2). 

Mount Albert Borough and Other 
Boroughs v. Auckland Transport 
Board - . - - S.C. 298 

TRANSPORT. 

1. Concession Ticket — Such Ticket a 

Contract to provide Twelve Rides on 
Board’s Transport on Payment of Specified 
Amount — Board purporting to Cancel such 
Ticket on Raising of Pares — Power to 
revoke Existing Scale of Charges not oper- 
ating to revoke Existing Concession Ticket 
for wliich Charge paid— Pare Order ultra 
vires in Purporting to cancel Such Ticket — 
Transport Act, 1949, s. 125 (8)— Transport 
Amendment Act, 1950, s. 6. 

Auckland Transport Board v. Mon- 

ouB - - - - M.C. 158 

2. Construction of Statute — “ Certi- 

ficate of fitness as hereinafter provided ” — 
TsTo Specific Later Reference in Statute — 
Legislative Intent — ^Wido and Comprehen- 
sive Language with No Technical Meaning 
— Reference to Regulation-making Power in 
Later Section — Transport Act, 1949, ss. 118, 
ICO (m), 

Wilson v. New Zealand Express 

Co., Ltd. - - - M.C. 91 

3^ Goods-service Licence — Contractor 

for Construction of Bridge Approach required 
to procure Spoil at his Own Expense, to 


TRANSPORT — continued. 
carry it to Works Site and to pliW;e it in 
Position as directed — Spoil, in Tnizusit. 
Contractor’s Property, subject to Use as 
Specified — Contractor carrying his Own 
Goods and not “ for hire or reward ” — 
Conti’actor not Operating a “ Goods-service " 
— ^Transport Act, 1949, ss. 2, 96 (1). 

Mouat V. Archer - - S.C. 387 

4. Heavy Motor -vehicles— Classification 

of Roads — Road on Boimdary of Two 
Coimties classified as Class III- — ^Each 
Coimty a “Controlling Authority” only up 
to Mid-line of Road — Classification invalid- — 

“ Controlling Authority ” — Public ■ Works 
Act, 1928, ss. 113, 115, 116, 120— Heavy 
Motor-vehicle Regulations, 1960 (Serial No. 
1950/26), Regs. 1 (3), 4 (1), 11 (1). 

Sanders v. Bulk . Fertilizer Dis- 
tributors, Ltd. - - M.C. 49 

5 . Offences — Use outside District 

of Borough of Vehicle with Excessive Air 
Pressiu'6 in Tyres — ^Mechanical Device used . 
to ascertain Such Pressure — Evidence of 
Correct Use and Reliability thereof — Mens 
Tea not in Issue — “ District of any borough ” 
— ^Heavy Motor- vehicle Regulations, 1950 
(Serial No. -1950/26), Regs. 6, 18. ■ ' 

H. Gould and Co., Ltd. v. Cameron 
S.C. 59 

6. Tractor with Trailer designed 

to carry Excavator — Tractor licensed as 
Class K Vehicle — Trailer not licensed — 
Tractor with Single Trailer forming One 
Heavy Motor-vehicle if Trailer liable for 
Licence Pee— Trailer designed to carry 
Machinery exempted from Payment of 
Licence Fee — ^Exempted Vehicle’s Identity 
not lost by Attachment to Heavy Motor- 
vehicle— Transport Act, 1949, s. 21 (1) — 
Motor-vehicles (Licensing Fees Exemption) 
Regulations, 1948 (Serial No. 1948/208), 
Reg. 6 [a) and First Schedule — Heavy 
Motor- vehicle Regulations, 1950 (Serial No. 
1950/26), Regs. 1 (7) (a), 11 (2), 

Hazeldon V. Gigger - M.C. 28 

7. Licensing Authority — Taxicab Service 

Licence Applications — Eleven Applications 
heard by Authority — Authority adverti- 
sing for Further Applications — ^Further 
Applications received — Original Applicants 
asking for Mandamus to compel Authority 
to hear and determine their Particular 
Applications first — ^Authority’s Power to 
regulate Its Own Proceedings — Sensible 
and ' Proper Procedure adopted — Genera) 
Powers of Authority in hearing App- 
lications— Transport Act. 1949, ss. 101 a, 

102 — Transport Amendment Act, 1950, s. 26 
(1). ■ 

Short and Others v. Auckland 

Tbansrokt Board and Others ; ' 

' 'S.C, T8' ; .ji 
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TRAN SPORT — co^itinued, 

Offences — Carrying on Un- 

ii(!en.sed Goods-service — Carriage of Goods 
i)y Heavy Motor-vehicle — Exceptions — ^Test 
to bo applied — “ Goods-service ” — Transj^ort 
Act, 1949, 3. 96. 

Shaw v. Thobp - - M.C. 62 

9. — Driver in charge of Motor- 

v’-ehiole — •Ow-nor’.s Obligation to give Inform- 
ation as to Driver’s Identity — Ingredients 
of Offence of Failure to give Such Information 
-—Transport Act, 1949, s. 49. 

Bland r. Robertson - M.C. 10 

10. — Failure to give way at Inter- 

section — Junction of Driveway to Sana- 
torium with Main Road an “Intersection” 
— “ Road ” — “ Intersection ” — Transport 
Act, 1949, ss. 2, 40, 58, 59, 169 (3)— Traffic 
Regulations, 1936 (Serial Ho. 1936/86), 
Reg. 14 (6). 

Jones V. Hobbs - - S.C. 153 

U. Parking at Hight on Road 

without Lights — Mens rea — “ Leave a motor- 
vehicle in any road during the hours of 
darkness ” — “ Leave” — Principles applicable 
— ^Traffic Regulations, 1936 (Serial No. 
1936/86), Reg. 7 (1). 

Police u. Miller - - M.C. 119 

12. Parking Motor-car in Marnier 

as to impede Traffic^ — ^l^ehiclo not stopped 
as Close as Practicable to Near Edge of 
Roadway — Teat as to whether Car Parked 
“ as close as is practicable to the near edge 
of the roadway” — “ Practicable ’’—Police 
Offences Act, 1927, s. 3 (w)— Traffic Regu- 
lations, 1936 (Serial No. 1936/86), Reg. 4 
C?) (i) — ^Traffic Regulations, 1936, Amend- 
ment No. 1 (Serial No. 1939/76), Reg. 4. 

Police v. S.vrney - - M.C. 148 

13. Parking Vehicle within Twenty 

Feet before Authorized Pedestrian Crossing 
— “ Parking ” — Traffic Regulations, 1936 
(Serial No. 1936/86), Reg. 4 (7) (c) — Traffic 
Regulations, 1936, Amendment No. 8 (Serial 
No. 1950/189), Reg. 2 (2)— Traffic Sign 
Regulations, 1937 (Serial No. 1937/159), 
Reg. 1 (3). 

Police d. Valentine - M.C. 34 

14. Trade Motor-Loading or 

Unloading in Course of Trade — Defence 
Available to Cliarge of Ti'affic Offence- — 
Obligation not to transgress Regulations 
beyond Departure justified in Particular 
Circumstances — “ Duo consideration to the 
safety and convenience of other road users ” 
— Traffic Regulations, 1936 (Serial Nos. 
1936/86, 1949/142), Reg. 4 (7) (,/) (9). 

Stubbing Baigent - S.C. 120 

15. Omnibus-di'iver’s Licence — Applic- 

ation to Local Authority-- .Adverse Police 
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Report as to Applicant’s Suitability as 
Omnibus-driver — Refusal of Such Licence — 
Council not delegating Its Power under 
Regulations to Police Department — Further 
Consideration by Council’s Transit Committee 
of Reports by Police and by Transit Controller 
— Committee recommending adherence to 
Councir.s Refusal of Licence — Consideration 
of Applicant’.s Suitability not required to be 
Quasi-judicial — Sufficiency of Inquiry not 
Reviewable by Court- — Transport Act, 1949, 
s. 30 — ^Motor-drivers Regulations, 1940 
(Serial Nos. 1940/73, 1943/101), Reg. 6 (1). 

Sadler v. Palmer.ston North City 
Corporation - - S.C. 24 


16. Parking Signs — Class D Sign- 

Requirements as to Notice of Time and 
Place of Prohibition or Restriction of 
Parking — Letters “ NP ” Operative Portion 
of Sign — Immaterial Whether Explanation 
of Time or Explanation of Place above 
Other of Them, if Both directly below 
Operative Portion — Traffic Sign Regulations, 
1937 (Serial No. 1954/180 (Reprint) ), 
Regs. 2 (5d), 2 (5b), 3 (4) (iii), 3 (15) (d) ; 
Schedule, Diagram 5b — ^Traffic Regulations, 
1936 (Serial No. 1936/86), Regs. 4 (7) (c) 
4 (7) (c). 

Hollander v. Lunn - S.C. 470 


17. Passenger-service Licence— Increase 

or Reduction of Fares — Jurisdiction— In- 
crease of Fares granted Licensee by Charges 
Appeal Authority after Refusal by Transport 
Charges Committee— Application for Review 
made by Commissioner of Transport to 
Committee One Month after Such appeal 
allowed— No Material Change of Circum- 
stances — Committee, on Such Application, 
reducing Fares — Matter not res judicata — 
Review of Charges, however fixed, contem- 
plated by Statute — Transport Act, 1949, 
ss. 122, 125, 169. 

Buses, Ltd. v, Laurenson and Others 

S.C. 43 


18. Recovery by Local Authority of 

Extraordinary Expenses for Road Repair — 
Action to bo commenced by Plaint and 
Summons in Ordinary Way — Magistrate.^’ 
Courts Act, 1947, s. 30 — Transport Act, 
1949, s. 53 (1) — Justices of the Peace Act. 
1927, s. 389. 

Kiwitea County v. Dornbusch 

M.C. 81 


19. Taxicab Fares — ^IVaiting-time — 

Stoppages on Journey — Taxi-driver’s Election 
to Charge for Waiting-Times on Continuous 
Time-basi.s — ^Notice of Election not required. 
Bland v. Purdy - - M.C. 171 
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WORDS AMD PHRASES. 

■■ Addition ” - - - - S.C. 36 

See Public Health. 1. 

Alluromont ” - . . . S.C. 377 

See Negligence. 3. 

■■ An i’.pproved town-planning or oxtra- 
■■ urban planning scheme ” - M.C. 36 

See Land Subdivision in Counties. 

4. 

‘‘ An approved town-planning or extra- 
‘‘ urban planning scheme ” - M.C. 83 

See. Land Subdivision in Counties. 


“ Approved ” - - - - M.C. S3 

See Land Subdivision in Counties. 

As close as is practicable to the near edge 
“ of the roadway ” - - - M.C. 148 

See Tbanstort. 12. 

“ Aa far as possible” - - - S.C. 40 

See Counties. 1. 

“ Benefit from the construction of the 
“ drainage works ” - - - M.C. 133 

See Land Drainage. 1. 

•• Capital value ” - M.C. 54 ; L.V. Ct. 158 
Sec Land Valuation. 7. 

■' Certificate of fitness as hereinafter pro- 
“ vided ” - - - - M.C. 91 

See Transport. 2. 

Compensation for loss of good will ” 

S.C. 181 

See Statute. 


WORDS AND PHRASES— con«/n/»rd. 

‘•Exclusively or principally for agricultural 
“purposes” - . - M.C. 128 

See Rates and Rating. 4. 

“ Expenditine ” - - - - S.C. 118 

See Public Revenue. 

“ Fair commercial value ” - - S.C, 181 

See Statute. 

“ For hire or reward ” - - - S.C. 387 

(See Transport, 3, 

‘ For the use, enjoyment, or recreation” 

S.C. 89 

See Public Reserve. 

“ Goods-serviee ”... S.C. 381 
See Transport. 3. 

“ Goods-service ” - - - M.C. 62 

See Transport. 8, 

“ Goodwill ”... - S.C. 181 

See Statute, 

“ Hereinafter provided ” - - M.C. 91 

See Transport. 2. 

“ In itself (and without any reference to any 
“ other part of the work) causes damage ” 
L.V. Ct. 139 ; S.C. & O.A. "232 
See Public Works. 2. 

“Intersection” ... - S.C. 153 

See Transport. 10. 

“Keep” M.C. 124 

See By-law. 2. 

“Leave” - - - - - M.C. 119 

See Transport, 11. 
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WORDS AND PHRASES— confoWMed. 

•‘Occupier” - - - - M.C. 3 

Rating. 1. 

• ‘ Oeciipior ” - - - - M.C. 83 

Sec Land SuBmvi.STON in Counties. 

3.. ' ■ ■ 

Officer ” - - - - - M.C. 23 

6^e Food and Drugs. 

■•Owuor” M.C. 83 

Sec Land Subdivision in Counties. 

3. 

•’ Parking ” - - - - M.C. 34 

See Transport. 13. 

“ Persoa selling ” . . - M.C. 23 

See Food and Drugs. 

“Pieces of hmd” - - - M.C. 174 

See Rabbit Destruction. 

“ Practicable ” - - - - M.C. 148 

See Transport. 12. 

‘MMoe ” - - - - L.V. Ct. 158 

See Land Valuation. 7. 

" Proposed road ” - - - 

See Land Subdivision in Countie.s. 

2., : 

“ Public interest ” - - M.C. 36 

See Land Subdivision in Counties. 

4. 

P Public interest ” . - - M.C. 83 

See Land Subdivision-in Counties. 

3,' ■ 

“ Rateable value ” - - - M.C, 184 

/See Rates and' Rating. 7. 

“ Reasonable excuse ” - - S.C. 10 

See Municipal Corporation, 5, 

“ Residential district ” - - M.C. 135 

See Town Planning, 5. 

“Road” S.C. 153 

See^ Transport, 10. 

widening ”... S.C. 87 
; ' iSfee Land Subdivision in Counties. 


WORDS AND PHRASES--coj/lm«cd. 

“ Some neighbouring house ■’ - S.C. 228 

See Licensing. 3. 

“ Sulfcr to bo (leijositod or to iiccumidiil.o 
“. . . rubbish'’ - - - S.C. 84, 

See By-law. 1. 

“Suffers” - - - - S.C. 84 

See By-law. 1. 

“Thereon” - - - - L.¥. Ct 139 

See Public Works. 2. 

“ Tlweo poimds ” - - - M.C. 108 

)S'ee Local Elections and Polls. 

“ To have for sale daily sufficient pastouriz'jd 
“ milk as is asked for ” - - S.C. 128 

See Milk, 

“ Town-planning principles ” - S.C. 132 

See Town-planning. 2. 

“ Urban farm land ” - - - M.C. 101 

See Rates and Ratin<!. u. 

“Use” S.C, 89 

See Public; Reserve. 

WORKERS' COMPENSATION. 

1 . Accident Arising Out of and in the 

Course of Employment— Tuberculo&ivS — 
Worker employed by Hospital Board — 
Presiunption of having contracted Tuber- 
culosis while so employed — Duties or Classes 
of Dutie.s prescribed by Regulations declar- 
atory of Class of Persons to whom Pre.sump- 
tion applies — ^^Worker entitled to Compen- 

■ sation — Date from w-hich Presumption 
operates — Workers' Compensation Act, 1922, 
,s. 10— Tuberculosis Act, 19-48, s. 23 (2)— 
Tuberculosis Regulations, 1949 (Serial No. 
1949/138), Reg. 19. 

Farrell p. North C!anterbuby Ho.s- 
piTAL Board - - C.A. 29 

2. Statutory Indemnity of Uninam-ed 

Employers — Any Statutory Extension of 
Scope of Employment Extending Area of 
Obligation of Workox's’ Compensation Boaixl 
in Respect of Workers’ Compensation 
Claims and at Common .Law — Workers’ 
Compensation Amendment Act, 19.50, s. 9. 

Workers’ Compensation Board v. 
Maraki - - S.C. & C.A. 397 



